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Appeal s froman order of the Supreme Court, Erie County
(Frederick J. Marshall, J.), entered April 4, 2011 in a |ega
mal practice action. The order denied the notions of defendants for
sumary j udgnent .

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff commenced this |legal mal practice action
seeki ng damages allegedly resulting from defendants’ negligence in
their representation of himin an action against, inter alia, his
former enployer, the Erie County Water Authority (hereafter, ECWA
action). The ECWA action was dism ssed based upon plaintiff’s failure
to conmply with discovery demands. Suprene Court properly denied the
notion of defendant David Rodriguez, Esqg. and the notion of defendants
Noem Fernandez-Hiltz, Esq. and The Law O fices of Noem Fernandez,
PLLC seeking summary judgnment di sm ssing the conplaint. Defendants
nmoved for such relief on the ground that plaintiff could not have
prevailed in the ECWA action, inasnmuch as he failed to exhaust his
adm ni strative renmedi es by appealing the determ nation of the Hearing
Oficer in the prior proceeding pursuant to Cvil Service Law § 72.

Def endants, however, failed to establish as a matter of |aw that the
conplaint in the ECWA action woul d have been di sm ssed on that ground
(see generally Zuckerman v City of New York, 49 Ny2d 557, 562).
Failure to exhaust adm nistrative renedies is a defense that may be
wai ved if not tinely raised (see Matter of Punis v Perales, 112 AD2d
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236, 238), and the defendants in the ECWA action did not raise that
defense in their answer. Further, inasmuch as “ ‘the grounds urged
for relief’ and the renmedi es sought in [the ECWA action and the prior
Civil Service Law 8 72 proceedi ng] are separate and distinct,”
plaintiff did not fail to exhaust his adm nistrative renedies with
respect to the conduct of the defendants in the ECWA action (Matter of
Sokol v Granville Cent. School Dist. Bd. of Educ., 260 AD2d 692, 694).
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