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Appeal from a judgnment of the Niagara County Court (Sara S.
Sperrazza, J.), rendered Cctober 21, 2008. The judgnent convicted
def endant, upon a jury verdict, of conspiracy in the fourth degree
(two counts), burglary in the first degree (five counts), burglary in
t he second degree, robbery in the first degree (six counts), robbery
in the second degree (two counts) and assault in the second degree
(two counts).

It is hereby ORDERED that the judgnment so appealed fromis
unani nously nodified on the |law by reversing that part convicting
def endant of burglary in the second degree and dlsn1SS|ng count ei ght
of the indictnment as and nodified the judgnment is affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
after a jury trial of, inter alia, two counts of conspiracy in the
fourth degree (Penal Law § 105.10 [1]) and five counts of burglary in
the first degree (8 140.30 [2 - 4]). As a prelimnary matter, as we
noted in the appeal of defendant’s codefendant, count eight, charging
defendant with burglary in the second degree under Penal Law 8§ 140.25
(2), “must be dismissed as a | esser inclusory count of counts three
t hrough seven, charging defendant with burglary in the first degree”
(People v Cark, 90 AD3d 1576, 1577). W therefore nodify the
j udgnment accordingly.

Contrary to defendant’s contention, view ng the evidence in |ight
of the elenents of the remaining crinmes as charged to the jury (see
Peopl e v Dani el son, 9 NY3d 342, 349), we conclude that the verdict is
not agai nst the wei ght of the evidence (see generally People v
Bl eakl ey, 69 Ny2d 490, 495). Defendant was identified by only two
prosecution witnesses; one is a drug addict who al so was indicted for
t hese crinmes and who received a favorable plea agreenent in exchange
for her testinony, and the other has a lengthy crimnal record. Thus,
we agree with defendant that another result would not have been
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unreasonable (see id. at 495). Nevertheless, we further concl ude
that, upon weighing the “ ‘relative strength of conflicting inferences
that may be drawn fromthe testinony,” ” the jury did not fail to give
t he evidence the weight it should be accorded (id.).

Because he failed to object in a tinely manner to the
prosecutor’s failure to correct the testinony of a prosecution w tness
that she did not receive any benefit for her testinony, defendant
failed to preserve for our review his contention that the People’s
failure to correct that testinony deprived himof a fair trial (see
Peopl e v Hendricks, 2 AD3d 1450, 1451, |Iv denied 2 NY3d 762). In any
event, we concl ude that, although the prosecutor has an obligation “to
correct msstatenents by a witness concerning the nature of a prom se”
(Peopl e v Novoa, 70 Ny2d 490, 496), the error in failing to do so here
is harm ess because County Court instructed the jury that the w tness
al so had been indicted for these crines and had been permtted to
plead guilty to | esser offenses in exchange for her testinony (see
general ly Hendricks, 2 AD3d at 1451).

We al so reject defendant’s contention that the court erred in
permtting the People to present the testinony of a police wtness
regardi ng the out-of-court identification of defendant by a
prosecution witness (see CPL 60.25). During her testinony, the
wi tness m stakenly identified the codefendant as defendant, and
expl ai ned that defendant had Iong hair with braids at the tine of the
crime. It is undisputed that defendant’s hair was short at the tine
of the trial. Thus, based upon defendant’s change of appearance, the
court properly determned that the witness was unable to identify
def endant on the basis of present recollection (see generally People v
Quevas, 81 Ny2d 41, 45-46; People v Nival, 33 Ny2d 391, 394- 395,
appeal dism ssed and cert denied 417 US 903).
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