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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

JEFFREY PEARSON, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU CF BUFFALO | NC., BUFFALO (ROBERT L. KEMP CF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO (M CHELLE L.
Cl ANCI CSA OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Erie County Court (Thomas P.
Franczyk, J.), rendered June 22, 2010. The judgnent convicted
def endant, upon a nonjury verdict, of attenpted nmurder in the second
degree, aggravated crimnal contenpt and aggravated harassnent in the
second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Menor andum  Def endant appeals from a judgnent convicting him
following a nonjury trial of attenpted nurder in the second degree
(Penal Law 88 110.00, 125.25 [1]), aggravated crim nal contenpt (8
215.52 [1]) and aggravated harassnent in the second degree (8 240.30
[1]). Defendant failed to preserve for our review his contention that
the evidence is legally insufficient to establish his intent to kil
the victiminasnuch as he failed to renew his notion for a trial order
of dism ssal after presenting evidence (see People v H nes, 97 Ny2d
56, 61, rearg denied 97 NY2d 678). In any event, that contention is
wi thout nmerit (see generally People v Danielson, 9 NY3d 342, 349).
County Court reasonably could have inferred such intent from
defendant’ s nunerous threats to kill the victimand his subsequent
conduct of stabbing the victimfive tines in the chest (see People v
Massey, 61 AD3d 1433, 1433-1434, |v denied 13 NY3d 746; People v
Otiz, 212 AD2d 444, 445, |v denied 85 NY2d 941). Contrary to
defendant’s further contention, the court was not enpowered to
consider the |l esser included of fense of assault in the second degree
(8 120.05 [1]) because there is no “reasonabl e view of the evidence .

t hat woul d support a finding that” defendant intended to cause
serious physical injury to the victimbut did not intend to kill her
(People v G over, 57 Ny2d 61, 63). Viewing the evidence in |light of
the elenments of the crinme of attenpted nurder in the second degree in
this nonjury trial (see Danielson, 9 NY3d at 349), we conclude that
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the verdict with respect to that crime is not agai nst the weight of
t he evidence (see generally People v Bl eakley, 69 Ny2d 490, 495).

Al t hough defendant contends that the court erred in refusing to
suppress statenents that he nade to police after he was arrested, such
statenents were never used at trial, and thus defendant’s contention
is noot. The sentence is not unduly harsh or severe. W have
consi dered defendant’s remai ning contention and conclude that it is
W thout nerit.

Ent er ed: March 23, 2012 Frances E. Cafarell
Cerk of the Court



