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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

BRIAN T. SM TH, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JAMES ECKERT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

BRIAN T. SM TH, DEFENDANT- APPELLANT PRO SE

M CHAEL C. GREEN, DI STRI CT ATTORNEY, ROCHESTER (LESLIE E. SWFT OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Monroe County Court (John J.
Connel I, J.), rendered Novenber 2, 2007. The judgnent convi cted
def endant, upon a jury verdict, of manslaughter in the first degree
and crimnal possession of a weapon in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously nodified on the |law by directing that the sentences
i mposed shall run concurrently and as nodified the judgnent is
af firmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of manslaughter in the first degree (Penal Law 8§
125.20 [1]) and crimnal possession of a weapon in the second degree
(8 265.03 [former (2)]). W agree with defendant that the sentence
i nposed for crimnal possession of a weapon in the second degree nust
run concurrently with the sentence inposed for mansl aughter in the
first degree, and we therefore nodify the judgnment accordingly (see
People v Green, 72 AD3d 1601, 1601).

W otherwise affirmthe judgnent. Viewi ng the evidence in |ight
of the elenents of the crines as charged to the jury (see People v
Dani el son, 9 NY3d 342, 349), and affording appropriate deference to
the jury’'s credibility determ nations (see People v Hll, 74 AD3d
1782, 1782-1783, |v denied 15 Ny3d 805), we conclude that the verdi ct
i's not against the weight of the evidence (see generally People v
Bl eakl ey, 69 Ny2d 490, 495). Defendant contends in his pro se
suppl enental brief that he was denied effective assistance of counsel.
W reject that contention inasnuch as defendant failed to establish
t he absence of a strategic or other legitimte explanation for defense
counsel’s al |l eged shortconings (see generally People v Benevento, 91
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NYy2d 708, 712-713). Viewing the evidence, the |law and the

ci rcunstances of this case, in totality and as of the tine of the
representation, we conclude that defendant recei ved nmeani ngf ul
representation (see generally People v Baldi, 54 Ny2d 137, 147). The
further contention of defendant in his pro se supplenental brief that
County Court erred in issuing a protective order concealing the
identity of a witness is noot because that w tness never testified at
trial (see People v Poventud, 300 AD2d 223, 223-224, |v denied 1 NY3d
578; People v Pena, 300 AD2d 132). In any event, defendant failed to
provide a factual record sufficient to permit us to review his
contention (see generally People v Kinchen, 60 Ny2d 772, 773-774).

The remai ning contention of defendant in his main brief is not
preserved for our review (see CPL 470.05 [2]), and we decline to
exerci se our power to review it as a matter of discretion in the
interest of justice (see CPL 470.15 [6] [a]). W have revi ewed
defendant’ s renmaining contention in his pro se supplenental brief and
conclude that it is lacking in nmerit.

Ent er ed: March 23, 2012 Frances E. Caf arel
Cerk of the Court



