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Appeal from a judgnment of the Oneida County Court (Barry M
Donalty, J.), rendered April 17, 2009. The judgnent convicted
def endant, upon his plea of guilty, of burglary in the third degree
and crim nal possession of a weapon in the second degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of burglary in the third degree (Penal Law 8
140. 20) and crimnal possession of a weapon in the second degree (8
265.03 [2]). W reject defendant’s contention that he did not
know ngly, voluntarily and intelligently waive his right to appeal.
Taking into account “the nature and terns of the [plea] agreenent and
t he age, experience and background of [defendant]” (People v Seaberg,
74 Ny2d 1, 11), we conclude that the record of the plea coll oquy
“establish[es] that the defendant understood that the right to appea
is separate and distinct fromthose rights automatically forfeited
upon a plea of guilty” (People v Lopez, 6 NY3d 248, 256; cf. People v
Moyett, 7 NY3d 892, 893). Defendant’s further contention that his
pl ea was not knowi ngly and voluntarily entered is actually a challenge
to the factual sufficiency of the plea allocution. That challenge “is
enconpassed by the valid waiver of the right to appeal and is
unpreserved for our review inasnuch as [defendant] did not nove to
wi t hdraw the plea or to vacate the judgnent of conviction on that
ground” (People v Bryant, 87 AD3d 1270, 1271, |v denied 18 NY3d 881).
In addition, “the waiver by defendant of the right to appeal
enconpasses his contention that the sentence is unduly harsh and
severe” (People v Ruffins, 78 AD3d 1627, 1628).
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