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Appeal from an order of the Fam |y Court, Allegany County (Thomas
P. Brown, J.), entered April 7, 2011 in a proceedi ng pursuant to
Fam |y Court Act articles 6 and 10. The order, inter alia, continued
pl acenent of the child with the Al egany County Departnment of Socia
Ser vi ces.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menmor andum  The Al | egany County Departnent of Social Services
(DSS) comrenced a negl ect proceedi ng agai nst the parents of the
subject child. During the pendency of the proceeding, the father
agreed to the termnation of his parental rights and, pursuant to
Fam |y Court Act 8§ 1021, the nother agreed to the tenporary renoval of
the child fromthe hone where the child had been Iiving with the
not her and the nother’s parents (hereafter, grandparents). The nother
|ater stipulated to an order awardi ng DSS custody of the child, and
DSS placed the child with a foster famly. The grandparents then
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commenced a proceedi ng seeking custody of the child and to nodify the
order of disposition in the neglect proceeding by term nating the

pl acenment of the child pursuant to Fam |y Court Act 8 1062. The
petition was supported by the nother, who was nanmed as a respondent in
t hat proceeding. The nother appeals froman order in which Famly
Court denied the grandparents’ petition, maintained custody of the
child with DSS pursuant to the order in the neglect proceedi ng and
continued the child s placenent in foster care.

Initially, we note that, inasnuch as the nother stipulated to the
prior order awarding DSS custody of the child, she would not be
aggri eved by an order maintaining custody of the child with DSS
pursuant to the prior order (see CPLR 5511; Matter of Cherilyn P., 192
AD2d 1084, |v denied 82 Ny2d 652). Here, however, the nother
supported the grandparents’ petition seeking to nodify that prior
order. W therefore deemthe nother’s support of the petition to be a
notion to set aside her stipulation (see generally Hopkins v Hopkins,
97 AD2d 457, 458), and we conclude that she therefore may appeal from
t he order nmintaining custody of the child with DSS because she is
aggrieved by the court’s inplicit denial of her notion.

We further conclude that the court properly determned that it is
in the best interests of the child to deny the grandparents’ petition.
The not her contends that the court erred in awarding custody to the
foster parents and that the grandparents should be awarded custody of
the child based on their famlial relationship with her. W reject
that contention. “[N onparent relative[s] of the child [do] not have
‘a greater right to custody’ than the child s foster parents” (Matter
of Matthew E. v Erie County Dept. of Social Servs., 41 AD3d 1240,
1241; see Matter of Gordon B.B., 30 AD3d 1005, 1006; see generally
Matter of Thurston v Skellington, 89 AD3d 1520, 1520-1521). In any
event, the court did not award custody of the child to the foster
parents but, rather, it continued custody with DSS, which placed the
child with the foster parents.

We reject the nother’s further contention that the court applied
an incorrect standard in continuing custody of the child with DSS. In
maki ng a custody determ nation, “the court nust consider all factors
that could inpact the best interests of the child, including the
exi sting custody arrangenent, the current home environnment, the
financial status of the parties, the ability of [the parties] to
provide for the child s enotional and intellectual devel opnent and the
wi shes of the child . . . No one factor is determ native because the
court nmust reviewthe totality of the circunstances” (Matter of Marino
v Marino, 90 AD3d 1694, 1695; see Eschbach v Eschbach, 56 NY2d 167,
172-174).

Here, the court properly concluded, based upon its analysis of
the relevant factors, that continued placenment of the child outside of
the nother’s hone is in her best interests. Further, the court
properly concluded that it was not in the child s best interests to
award custody to the grandparents. The evidence in the record before
us establishes, inter alia, that the grandparents are already
overwhel ned by the demands of raising four of their other
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grandchil dren and that several of those other grandchildren were
troubled and difficult to control. |In addition, there was a pending
child protective services investigation of the grandparents, and the
grandnot her was dealing with nmental challenges of her owmn. “W thus
conclude that, ‘[although] continued placenment in foster care is not
ideal, it is not in the best interests of the[ ] child[ ] to have
custody awarded to [the grandparents]’ ” (Thurston, 89 AD3d at 1521).
Entered: March 23, 2012 Frances E. Cafarel
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