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Appeal from a judgnent (denom nated order and judgnent) of the
Suprene Court, N agara County (Ralph A Boniello, IIl, J.), entered
March 3, 2011 in a proceeding pursuant to CPLR article 78. The
judgment, inter alia, granted in part the petition and directed
respondents to pay petitioner $62,831.58.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously nodified on the |aw by deleting that part of the first
decretal paragraph follow ng the words “are hereby rejected” until the
words “and it is further,” and as nodified the judgment is affirnmed
wi t hout costs.

Menorandum  Petitioner conmenced this CPLR article 78 proceedi ng
to conpel respondents to reinburse it for $62,831.58 in nedica
assi stance paynents that it made on behalf of a specified individual.
Respondents contend on appeal that Supreme Court erred in directing
themto pay petitioner’s claim |In addition, they contend that the
court erred in directing themto use a certain type of report to
determne future clains for simlar “621-eligible expenditures” (see L
of 1974, chs 620, 621), i.e., nedical assistance expenditures nade by
a social services district for persons who are di scharged or rel eased
after spending at |least five years in a state nental hygiene facility.

Initially, we note that judicial review of an interpretation by
an adm ni strative agency of the statutes governing its operations
varies, depending on the nature of the determnation to be revi ewed.
“Where interpretation involves know edge and under st andi ng of
under | yi ng operational practices or entails an evaluation of factual
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data within the agency’s particul ar expertise . . ., great deference
is accorded the agency’s judgnent . . . On the other hand, where as

here, the question is one of pure statutory construction dependent
only on accurate apprehension of legislative intent [with] little
basis to rely on any special conpetence . . ., judicial reviewis |ess
restricted as statutory construction is the function of the courts”
(Matter of Rosen v Public Enpl. Relations Bd., 72 Ny2d 42, 47-48
[internal quotation marks omitted]; see Matter of Toys “R’ Us v Silva,
89 Ny2d 411, 418-419).

We conclude that the court’s judicial review of the
interpretation by respondents of Social Services Law § 365 (5) was
proper, and thus that the court properly directed respondents to pay

the claim * ‘Were words of a statute are free from anbiguity and
express plainly, clearly and distinctly the legislative intent, resort
may not be had to other nmeans of interpretation’ . . ., and the intent

of the Legislature nust be discerned fromthe |anguage of the statute
wi thout resort to extrinsic material such as legislative history
or nenoranda” (Matter of Rochester Community Sav. Bank v Board of
Assessors of City of Rochester, 248 AD2d 949, 950, |v denied 92 Ny2d
811; see Matter of County of Ni agara v Daines, 91 AD3d 1288, 1289).
In addition, “[t]he maxi m expressi o unius est exclusio alterius is
applied in the construction of the statutes, so that where a | aw
expressly describes a particular act, thing or person to which it
shall apply, an irrefutable inference nust be drawn that what is
omtted or not included was intended to be omtted or excluded”
(McKi nney’s Cons Laws of NY, Book 1, Statutes § 240; see Golden v
Koch, 49 Ny2d 690, 694).

Here, Social Services Law 8§ 365 (5) states that “the [D]epartnent
[of Health (DOH)] shall be responsible for determining eligibility of
and furni shing nmedical assistance to [an] eligible person[] when such
person is in need of such medical assistance at the tinme he [or she]
is discharged or released or conditionally released froma state
departnment of nental hygiene facility pursuant to the nental hygiene
| aw when such person was admtted to such facility and has been a
patient therein for a continuous period of five or nore years prior to
hi s di scharge or rel ease” (enphasis added). Thus, the term
“conditionally released” is included only in the initial part of the
sentence, which defines those patients who are eligible for nedica
assistance, and it is excluded fromthe second part of the sentence,
whi ch sets the period of time in which those patients nust have been
admtted to a nental hygiene facility. The term “discharge or
rel ease,” on the other hand, is included in both parts of the
sentence. In addition, in three other instances in the follow ng
sentence in subdivision (5), a variant of the term “discharge or
rel ease” is used to define the paranmeters of the five-year period, but
the term“conditionally released” is not included in that sentence.
Thus “an irrefutable inference nmust be drawn that [the term
‘conditionally released’] was intended to be omtted or excluded” from
the parts of the statute that delineate the period of time in which a
patient rnust have been admtted to a nmental hygiene facility (Statutes
§ 240). W therefore agree with petitioner that the five-year period
is not tolled where, as here, a patient is only conditionally rel eased



- 3- 667
CA 11-02505

froma nmental hygiene facility, rather than rel eased or discharged,
before the expiration of the five-year period. Consequently, the
DOH s interpretation of the statute is “affected by an error of |aw
(CPLR 7803 [3]), and thus the court properly directed respondents to
pay petitioner the anpunt sought.

W agree with respondents, however, that the court erred in
directing themto rely upon a certain type of report when determ ning
whet her a person is “621-eligible” with respect to future cl ai ns.

Al t hough respondents raise that contention for the first tine on
appeal and it therefore is not properly before us (see G esinski v
Town of Aurora, 202 AD2d 984, 985), we neverthel ess cannot all ow what
constitutes an inproper advisory opinion to stand (see Matter of
County of Niagara v Daines, 79 AD3d 1702, 1705-1706, |v denied 17 Ny3d
703; see generally New York Pub. Interest Research G oup v Carey, 42
NY2d 527, 531). W therefore nodify the judgnment accordingly.

W have revi ewed respondents’ renmining contentions and concl ude
that they are without nmerit, or are noot in light of our
determ nation

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court



