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Appeal froma judgnent of the Monroe County Court (John L.
DeMarco, J.), rendered February 16, 2011. The judgnment convicted
def endant, upon a nonjury verdict, of unlawful surveillance in the
second degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal froma judgnent convicting himupon a
nonjury verdict of unlawful surveillance in the second degree (Pena
Law 8§ 250.45 [1]), defendant contends that the conviction is not
supported by legally sufficient evidence (see generally People v
Bl eakl ey, 69 Ny2d 490, 495). W reject that contention. The evidence
established that defendant videotaped the victimthrough a wi ndow as
she stood naked in her bathroom Although defendant concedes that he
vi deot aped the victimw thout her know edge or consent, he contends
that the People failed to establish the remaining three el enents of
unl awf ul surveillance in the second degree (see 8§ 250.45 [1]). W
di sagree. County Court was entitled to infer fromthe evidence the

first two renmaining elenents, i.e., that defendant made the recordi ng
for his own amusenent or entertainnment, and that he “intentionally
use[d] . . . an imaging device to surreptitiously . . . record” the

victim(id.). Wth respect to the surreptitious nature of the
recordi ng, we note that defendant videotaped the victimin the early
nmor ni ng hours, around dawn, obscured hinself and his conpact canera
fromthe victinms view and, when confronted by the police, initially
deni ed that a recordi ng exi sted.

We | i kewi se conclude that the court was entitled to infer from
the evidence the third remai ning elenent of the crine, i.e., that the
recordi ng was nmade at “a place and time when a reasonabl e person woul d
bel i eve that he or she could fully disrobe in privacy” (8 250.40 [1];
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see 8 250.45 [1]). The victimwas recorded at 7:30 A M in the
second- fl oor bat hroom of her home as she was preparing for work. Her
| ocation was | argely obscured from outside view, except froma
particul ar vantage point through a certain w ndow that could be
obtained only by a person of above-average hei ght, standing

i mredi ately outside her door. Even fromthat vantage point, the
victimwas only partially visible. The victimtestified that she did
not believe that an individual standing outside her honme could see her
bat hroom t hr ough t he wi ndow because she was unable to see through the
wi ndow whil e standing at the front door, and “[she] didn't realize
anyone [c]oul d have [the necessary] angle.”

Finally, viewng the evidence in light of the elenents of the
crime in this bench trial (see People v Danielson, 9 NYy3d 342, 349),
we conclude that the verdict is not against the weight of the evidence
(see generally Bl eakl ey, 69 NY2d at 495).

Entered: June 8, 2012 Frances E. Caf arel
Cerk of the Court



