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Appeal froma judgnent of the Suprene Court, Onondaga County
(John J. Brunetti, A J.), rendered August 31, 2007. The judgment
convi cted defendant, upon his plea of guilty, of crimnal possession
of a controlled substance in the second degree. The judgnment was
affirmed by order of this Court entered Septenber 30, 2011 (87 AD3d
1266), and def endant on Decenber 16, 2011 was granted | eave to appea
to the Court of Appeals fromthe order of this Court (18 NY3d 859),
and the Court of Appeals on May 8, 2012 reversed the order and
remtted the case to this Court for clarification of the basis of this
Court’s decision (___ Ny3d ___ [My 8, 2012]).

Now, upon remttitur fromthe Court of Appeals,

It is hereby ORDERED that, upon remttitur fromthe Court of
Appeal s, the judgnent so appeal ed fromis unani nously affirned.

Menorandum On a prior appeal (People v Joe, 87 AD3d 1266, revd
__Ny3d ___ [May 8, 2012]), we summarily affirnmed the judgnent
convi cting defendant of crimnal possession of a controlled substance
in the second degree (Penal Law § 220.18 [1]). Defendant’s sole
contention was that his sentence was unduly harsh and severe. In
reversing our order, the Court of Appeals concluded that it was
inpermssible for this Court to affirmthe judgnent summarily “w thout
i ndi cating whether [we] relied on the waiver [of the right to appeal]

or determ ned that the sentencing claimlacked nerit” (Joe, __ NY3d
at ). The Court remtted the matter to this Court “for
clarification of the basis of [our] decision” (id. at __ ).

Upon rem ttitur, we conclude that defendant’s waiver of the right
to appeal is invalid inasnmuch as the mnimal perfunctory inquiry nade
by Suprenme Court was “insufficient to establish that the court
‘engage[ d] the defendant in an adequate colloquy to ensure that the
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wai ver of the right to appeal was a know ng and voluntary choice ”

(People v Brown, 296 AD2d 860, |v denied 98 Ny2d 767; see People v
Ham | ton, 49 AD3d 1163, 1164). W further conclude, however, that the
sentence is not unduly harsh or severe.
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