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\% MVEMORANDUM AND ORDER

PHI LLI P HOLLOWAY, DEFENDANT- APPELLANT.

ROBERT M PUSATERI, CONFLI CT DEFENDER, LOCKPORT ( EDWARD P. PERLMAN COF
COUNSEL), FOR DEFENDANT- APPELLANT.

PH LLI P HOLLOMY, DEFENDANT- APPELLANT PRO SE

M CHAEL J. VI OLANTE, DI STRI CT ATTORNEY, LOCKPORT (LAURA T. BITTNER OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Niagara County Court (Matthew J.
Murphy, 111, J.), rendered July 20, 2010. The judgnment convicted
def endant, upon a jury verdict, of nurder in the second degree and
crimnal possession of a weapon in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of nmurder in the second degree (Penal Law § 125.25
[1]) and crim nal possession of a weapon in the second degree (8
265.03 [3]). Defendant’s contention that the evidence is legally
insufficient to support the conviction on the grounds that the
testinmony of an all eged acconplice was both uncorroborated and
incredible as a matter of law is not preserved for our review because
defendant failed to nove for a trial order of dismssal on either of
t hose grounds (see People v Sudler, 75 AD3d 901, 904, |v denied 15
NY3d 956; People v Story, 68 AD3d 1737, 1738, |v denied 14 Ny3d 844).
Defendant also failed to preserve for our review his contention that
the evidence is legally insufficient to support the conviction on the
ground that a second all eged acconplice was actually the shooter and
t hat defendant did not act as his acconplice (see generally People v
Mol son, 89 AD3d 1539, 1539-1540), having failed to renew his notion
for a trial order of dismssal on that ground after presenting
evi dence (see People v H nes, 97 NY2d 56, 61, rearg denied 97 Nyad
678). In any event, we reject those contentions (see generally People
v Bl eakl ey, 69 Ny2d 490, 495).

W reject defendant’s further contention that his statenment to
the police in which he admtted shooting the victi mwas not
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corroborated. “A person nmay not be convicted of any offense solely
upon evi dence of a confession or adm ssion nmade by him[or her]

wi t hout additional proof that the offense charged has been commtted,”
but the corroborating proof need not establish that defendant
commtted the offense (CPL 60.50; see People v Fulnore, 91 AD2d 1184).
Here, a witness testified concerning the facts and circunstances of

t he shooting, and the nedical exam ner testified that the victins
death was considered a homcide as the result of nultiple gunshot
wounds.

We further conclude that County Court properly refused to
suppress his inculpatory statenents to the police on the ground that
they were elicited in violation of his right to counsel. “[D]efendant
failed to neet his ultinate burden by presenting evidence establishing
that he was in fact represented by counsel at the tine of
i nterrogation, as defendant contended” (People v Hilts, 19 AD3d 1178,
1179; see People v Canmeron, 6 AD3d 273, 273-274, |v denied 3 Ny3d
672). Contrary to defendant’s contention, the court properly inposed
consecutive sentences (see People v Jones, 66 AD3d 1442, 1443, lv
deni ed 13 NY3d 939). The sentence is not unduly harsh or severe.

Def endant contends in his pro se supplenental brief that his
right to counsel was violated when he nade his incul patory statenents
to the police because his indelible right to counsel had attached when
the felony conplaint in this matter was filed, before he nade the
statenents (see generally People v Sanuels, 49 Ny2d 218, 221-223).

Al t hough that contention is reviewabl e on appeal even in the absence
of preservation (see id. at 221), we are unable to review it because
we are unable to discern fromthe record before us when, if ever, a
felony conplaint was filed (see generally People v McLean, 15 Ny3d
117, 119). Defendant further contends in his pro se suppl enental
brief that he was denied the right to effective assistance of counse
based on defense counsel’s failure to preserve for our reviewthe

i ssue concerning the alleged attachnment of his right to counsel upon
the filing of the felony conplaint, and based on defense counsel’s
failure to object when the prosecutor allegedly violated the Rosario
rule. Because that contention and the underlying contention
concerning the violation of defendant’s right to counsel based on the
filing of the felony conplaint involve matters outside the record on
appeal, they are properly raised by way of a CPL article 440 notion
(see People v Johnson, 88 AD3d 1293, 1294; People v Ellis, 73 AD3d
1433, 1434, |v denied 15 NY3d 851).

We have consi dered defendant’s remaining contentions in his main
and pro se supplenental briefs, and we conclude that they are w t hout
nerit.

Entered: July 6, 2012 Frances E. Cafarel
Clerk of the Court



