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Appeal from a judgnent of the Onondaga County Court (WIIliam D.
Wal sh, J.), rendered July 5, 2011. The judgment convicted def endant,
upon a jury verdict, of burglary in the second degree, attenpted
sodony in the first degree, sodony in the first degree (two counts)
and sexual abuse in the first degree.

It is hereby ORDERED t hat said appeal fromthe judgnment insofar
as it inposed sentence on the conviction of burglary in the second
degree is dism ssed, the judgnent is reversed on the |aw and a new
trial is granted on counts two through five and seven of the
super sedi ng i ndi ct ment.

Menorandum I n appeal No. 1, defendant appeals from a judgnent
convicting himupon a jury verdict of, inter alia, burglary in the
second degree (Penal Law 8§ 140.25 [2]), sexual abuse in the first
degree (8 130.65 [1]), and two counts of sodony in the first degree
(former 8 130.50 [1]). In appeal No. 2, defendant appeals froma
resentence with respect to the conviction of burglary in the second
degr ee.

Wth respect to appeal No. 1, we agree with defendant that
reversal is required based on County Court’s error in closing the
courtroom W note at the outset that, although we agree with the
Peopl e that a defendant is required to preserve that contention for
our review (see People v Borukhova, 89 AD3d 194, 225, |v denied 18
NY3d 881, rearg denied 18 NY3d 955; People v Varela, 22 AD3d 264,
264- 265, |v denied 6 NY3d 781), we disagree with the People that
defendant failed to make the appropriate objection. Although
def endant’ s obj ection was made off the record, the parties and the
court agreed during argunment on defendant’s post-trial notion to set
asi de the verdict that defendant had i ndeed objected to the court’s
procedure. It is well settled that a post-trial notion pursuant to
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CPL 330. 30 cannot preserve a contention for review that is raised for
the first tinme in the notion (see People v McFadden, 94 AD3d 1150,
1150; People v Jones, 85 AD3d 1667, 1668), but as noted that is not
what occurred here i nasmuch as def endant nade an objection before jury
sel ection. The objection nmerely was not placed on the record at that
time. Here, the record establishes that “the trial judge was nade
aware, before he ruled on the issue, that the defense wanted himto
rul e otherwi se, [and thus] preservation was adequate” (People v Caban,
14 NY3d 369, 373).

We agree with defendant that the court erred in closing the
courtroomto defendant’s wife at the start of jury selection on the
ground that there “wasn’t any rooni in the courtroomfor her (see
People v Martin, 16 NY3d 607, 611-612). As the Court of Appeals held
in Martin, “[a] violation of the right to an open trial is not subject
to harm ess error analysis and a per se rule of reversal irrespective
of prejudice is the only realistic nmeans to inplenent this inportant
constitutional guarantee” (id. at 613 [internal quotation marks
omtted]). W reject the contention of the People that the closure of
the courtroomwas so trivial that it did not violate defendant’s right
to a public trial (see id.). Even assum ng, arguendo, that there is a
“triviality” exception to the per se rule of reversal set forth in
Martin (see G bbons v Savage, 555 F3d 112, 119-121, cert denied ___ US
__, 130 S G 61), we conclude that neither the duration of the
courtroomclosure in this case nor the substance of the proceedi ngs
taki ng place during the closure may be characterized as “trivial” (cf.
id. at 121).

Bot h def ense counsel and defendant’s wife submtted affidavits in
whi ch they averred that the wife was excluded from proceedi ngs on the
first norning of jury selection. According to the wife, she was
excluded fromthe courtroomfor approximately 1% to 2 hours. During
that period of tine, the court read its prelimnary instructions to
t he prospective jurors and asked the first panel of 21 prospective
jurors to approach the podiumindividually to respond to four
guestions: (1) whether the prospective juror heard or read anything
about the case; (2) whether the prospective juror or a close friend or
relative had been the victimof a crinme; (3) whether the prospective
juror or a close friend or relative had been arrested or charged with
a crime; and (4) whether the prospective juror could be fair and
whet her there was a conpelling reason why he or she could not serve on
the jury. Two prospective jurors were excused upon consent of the
prosecut or and defense counsel .

The court then asked the renmai ni ng nenbers of the panel whether
t hey knew t he prosecutor, the defense attorney, or defendant, whether
they had any friends or relatives who were | awers or worked in | aw
enforcenment, and whether they had previously served on a jury. After
t he prosecutor and defense counsel questioned the prospective jurors,
the court held a sidebar with the attorneys to hear challenges to the
panel nenbers. The prosecutor exercised nine perenptory chall enges,
def ense counsel exercised seven perenptory chall enges, and five
prospective jurors were seated and sworn. Thus here, as in Martin (16
NY3d at 613), it cannot be said that “nothing of significance
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happened” while defendant’s wife was excluded fromthe courtroom
(G bbons, 555 F3d at 121).

We reject the contention of the People that the courtroom was
only closed to defendant’s wife until the first prospective juror was
excused. The People rely on the fact that, at the start of jury
sel ection, the court advised defense counsel that, “as soon as we
start excusing [prospective jurors], there [would] be roonmi in the
courtroomfor defendant’s wfe. It is well settled that a courtroom
is closed only by an affirmative act of the court (see People v
Pet erson, 81 Ny2d 824, 825; see also Martin, 16 NY3d at 613). Here,
defendant’s wife averred that the court “addressed [her] directly and
told [her] that [she] would need to wait outside the courtroom but
that a court attendant would come get [her] as soon as sone
[ prospective] jurors were excused.” Wile the wife was waiting in the
hal | way, she observed several prospective jurors |eave the courtroom
at one point, but “no one cane to tell [her] that [she] should cone in
and [she] did not believe [she] should enter without being told to do
so.” Approximately 1% to 2 hours later, a court officer finally cane
out into the hallway and told the wife that she could enter the
courtroom Under the circunstances of this case, in which the court
specifically excluded the wife fromthe courtroomand it is undi sputed
that she did not reenter the courtroom before the court officer
retrieved her, we conclude that the burden was on the court, not the
excl uded individual or the parties, to reopen the courtroom Thus,
the courtroomwas closed to defendant’s wife until such tine as the
court officer told her she had perm ssion to reenter.

Contrary to defendant’s further contention, we conclude that his
statutory right to a speedy trial was not violated. Even assum ng,
arguendo, that the People’s announcenent of readiness for trial after
def endant was arraigned on the initial indictnment was “illusory and
invalid” (People v Weaver, 34 AD3d 1047, 1049, |v denied 8 Ny3d 928),
we conclude that there was a period in excess of seven days that was
excl udabl e based on defendant’s pretrial notion to dism ss the
indictnment (see CPL 30.30 [4] [a]; People v Flowers, 240 AD2d 894,
895, |v denied 90 Ny2d 1011). Wth the exclusion of that tine period,
we concl ude that the People s announcenent of readiness for tria
after the filing of the superseding indictnment was tinely (see
generally People v Sinistaj, 67 Ny2d 236, 237). |In light of our
determ nation that reversal is required based upon the denial of
defendant’s right to a public trial, we need not address defendant’s
remai ni ng contentions in appeal No. 1 or appeal No. 2.

Al'l concur except Scubber, P.J., and CentrA, J., who di ssent and
vote to affirmin the foll ow ng Menorandum We respectfully dissent.
Like the majority, we would dismss the appeal fromthe judgnment in
appeal No. 1 insofar as it inmposed sentence on the conviction of
burglary in the second degree, but we otherw se would affirmthe
judgnent in appeal No. 1 and the resentence in appeal No. 2. Wth
respect to appeal No. 1, we disagree with the majority that reversa
is required based on County Court’s error in closing the courtroom
W agree with the majority that defendant preserved his contention for
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our review and that the court erred in closing the courtroomto
defendant’s wife at the start of jury selection on the ground that
there “wasn’t any roomat all” in the courtroomfor her (see People v
Martin, 16 NY3d 607, 611-612). Although we recognize that harm ess
error analysis is not appropriate based on the erroneous closing of a
courtroom (see id. at 613), we agree with the People that the closing
of the courtroomin this case “was so inconsequential that it [was]
trivial” (id.), such that the court “did not violate defendant’s right
to a public trial” (People v Peterson, 81 Ny2d 824, 825).

At the start of jury selection, the court indicated to defendant
that his wife could be present in the courtroomas soon as a
prospective juror was excused. Jury selection then began with the
court’s introductory remarks and precharge. As noted by the majority,
the court asked the prospective jurors to approach the podi um one by
one to give their responses to the follow ng four questions: (1)
whet her they heard or read anythi ng about the case; (2) whether they
or a close friend or famly nmenber had been the victimof a crinme; (3)
whet her they or a close friend or famly nenber had been arrested or
charged with a crinme; and (4) whether they could be fair to both
sides, and if there was a conpelling reason they could not serve on
the jury. It does not appear that these brief conferences could be
heard by anyone in the courtroomother than the parties and the court.
During those conferences, two prospective jurors were excused upon
consent of both parties. At that point, according to the court’s
explicit instructions, defendant’s wife could have cone into the
courtroom the courtroomwas no |longer “closed.” Thus, unlike in
Martin, there was no “extensive questioning of prospective jurors”
whil e the courtroomwas closed (Martin, 16 NY3d at 613).

We disagree with the mpgjority that the courtroomremnai ned cl osed
until a court officer told defendant’s wife that she could reenter the
courtroom First, we note that there was no di scussion held on the
record between the court and defendant’s wife. As noted earlier, the
only remark by the court at the beginning of jury selection was that,
“as soon as we start excusing people, there is going to be room” to
whi ch defense counsel responded, “All right.” 1In support of his
notion to set aside the verdict, defendant submtted an affidavit of
his wife setting forth her recollection of a conversation with the
court and the circunstances that occurred thereafter. During ora
argunent of the notion, the court reiterated its recollection that it
told defense counsel that defendant’s wife could come back in the
courtroom as soon as a juror was excused, and the prosecutor noted
that no one knew at what point defendant’s wife actually returned to
t he courtroom

In any event, we disagree with the majority that, under the
circunstances of this case, the burden was on the court to reopen the
courtroom In our view, once the two prospective jurors were excused
after the conferences at the podium defendant shoul d have either
requested a brief recess to allow his wife to reenter the courtroom
or objected to the continued closing of the courtroom Defendant did
nei ther, and we therefore conclude that reversal based on the cl osed
courtroomis not required. W note, however, that we agree with the
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majority that defendant’s statutory speedy trial rights were not
violated, and thus that reversal on that ground also is not required.

Entered: July 6, 2012 Frances E. Cafarell
Clerk of the Court



