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COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Monroe County Court (John R
Schwartz, A. J.), rendered Decenber 9, 2008. The judgnent convicted
def endant, upon a jury verdict, of nurder in the second degree and
robbery in the first degree (two counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
af firmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of murder in the second degree (Penal Law
§ 125.25 [3] [felony nurder]) and two counts of robbery in the first
degree (8 160.15 [1], [2]). Defendant contends that the evidence is
legally insufficient to establish an essential elenent of the robbery
counts, i.e., that he or one of his acconplices stole property, and
thus it is legally insufficient with respect to those counts. He
further contends that the felony nurder conviction nust also be
reversed due to the legal insufficiency of the evidence wth respect
to the robbery counts. W reject those contentions.

“A person is guilty of robbery in the first degree when he
forcibly steals property and when, in the course of the conm ssion of
the crime or of immediate flight therefrom he or another partici pant

inthe crime . . . [c]auses serious physical injury to any person who
is not a participant in the crinme; or . . . [i]s arned with a deadly
weapon” (Penal Law § 160.15 [1], [2]). Insofar as rel evant here,
felony nmurder is conmtted when defendant, “[a]cting either alone or
with one or nore other persons, . . . commts or attenpts to commt
robbery . . . , and, in the course of and in furtherance of such crine

or of imediate flight therefrom he, or another participant, if there
be any, causes the death of a person other than one of the
participants” (8 125.25 [3]). Contrary to defendant’s contentions,
the evidence is legally sufficient to support the conviction of
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robbery and nurder.

“I't is well settled that, even in circunstantial evidence cases,
the standard for appellate review of |egal sufficiency issues is
‘“whet her any valid line of reasoning and permni ssible inferences could
| ead a rational person to the conclusion reached by the [factfinder]
on the basis of the evidence at trial, viewed in the |ight nost
favorable to the People’ ” (People v H nes, 97 Ny2d 56, 62, rearg
deni ed 97 Ny2d 678). Here, we conclude that the evidence at trial
could |l ead a rational person to the conclusion reached by the jury
(see People v Hernandez, 79 AD3d 1683, 1683, |v denied 16 NY3d 895;
see generally People v Bl eakl ey, 69 Ny2d 490, 495). Several
eyew t nesses testified that they heard the gunshots that killed the
vi cti mand observed a vehicle, which they described, drive away from
the scene. O her wtnesses identified defendant as the operator of
that vehicle, the vehicle was found near his sister’s apartnent, and
defendant’s sister testified that he appeared di shevel ed when he
arrived at her apartment shortly after the tine at which the shooting
occurred. An eyewitness to the shooting testified that the shooter
bent over the victiminmediately after the shooting, and severa
wi tnesses testified that the shooter then left in the vehicle with
defendant. In addition, the victims girlfriend testified that,
approximately 30 m nutes before the shooting, she placed $40,000 in
cash in a plastic grocery bag, used a distinctive double knot to cl ose
the bag, and then gave it to the victimto buy drugs. At the police
station a few days after the shooting, the victimis girlfriend
identified a bag as the one that held the cash, and police officers
testified that they recovered it fromunder the driver’s arnrest of
t he vehicle that defendant drove fromthe scene. The victims
girlfriend indicated that the bag still had the sane distinctive
doubl e knot at the top, although the bottom had been torn open and the
bag was enpty. Photographs of the bag, which were received in
evi dence, depict the bag’ s distinctive double knot and torn bottom

It has long been the law in New York that evidence establishing
that a defendant possessed a w apper or container that had held
property before it was stolen is sufficient to support a conviction
for stealing that property (see People v Sasso, 99 AD2d 558, 559;
Peopl e v Bl ock, 15 NYS 229, 230 [1st Dept 1891]; see also People v
Baskerville, 60 Ny2d 374, 379). Consequently, “[t]his evidence,
al t hough circunstantial, was nevertheless nore than sufficient to |ead
a reasonabl e person to conclude that defendant” or one of his
acconplices stole the cash fromthe victim (People v Radoncic, 239
AD2d 176, 179, |v denied 90 Ny2d 897). The evidence al so establishes
that the victimwas shot and killed while that cash was bei ng taken
fromhim thus providing legally sufficient evidence with respect to
the remai ning el enents of the charges of which defendant was
convi ct ed.

Viewing the evidence in light of the elenments of the crines as
charged to the jury (see People v Danielson, 9 NY3d 342, 349), we
rej ect defendant’s further contention that the verdict is contrary to
the wei ght of the evidence (see generally Bl eakley, 69 NY2d at 495).
Al t hough an acquittal would not have been unreasonable, it cannot be
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said that the jury failed to give the evidence the weight it should be
accorded (see generally Danielson, 9 NY3d at 348; Bl eakley, 69 NY2d at
495) .

Al'l concur except FaHEY and MeRTOCHE, JJ., who dissent and vote to
reverse in accordance with the followi ng Menorandum W respectfully
di ssent and woul d reverse the judgnent, dism ss the indictnent and
remt the matter to County Court for proceedi ngs pursuant to CPL
470.45. In our view, the evidence is legally insufficient to support
the conviction, and the verdict is against the weight of the evidence.

We first turn to the issue of legal sufficiency. “It is well
settled that, even in circunstantial evidence cases, the standard for
appel l ate review of legal sufficiency issues is whether any valid Iine
of reasoning and perm ssible inferences could | ead a rational person
to the conclusion reached by the [factfinder] on the basis of the
evidence at trial, viewed in the Iight nost favorable to the People”
(People v Wakfall, 87 AD3d 1353, 1353, |v denied 18 NY3d 862
[internal quotation marks omtted]). “[When the evidence is
circunstantial the jury[, as it was in this case,] should be
instructed in substance that it nust appear that the inference of
guilt is the only one that can fairly and reasonably be drawn fromthe
facts, and that the evidence excludes beyond a reasonabl e doubt every
reasonabl e hypot hesi s of innocence” (People v Sanchez, 61 NY2d 1022,
1024; see People v Brown, 23 AD3d 1090, 1092-1093, |v denied 6 Ny3d
810). Inasmuch as “ ‘the robbery was the underlying felony for [the]
count of felony nmurder[, it] constituted a nmaterial elenent of that
of fense’ ” (People v Dennis, 91 AD3d 1277, 1280). “[T]he essenti al
el emrents of the underlying felony nust be proven beyond a reasonable
doubt in order for a conviction of felony nurder to be justified”
(People v Sinon, 119 AD2d 602, 603; see generally People v Hubbert,
212 AD2d 633, 634), which is consistent with the court’s jury charge
herein that “there nust be a robbery before [defendant] can be found
guilty [of murder].”

Here, the victimwas shot three times at close range in broad
daylight on a public street in Rochester. None of the seven
eyewi t nesses to the shooting saw the assailant or an acconplice of the
assail ant take anything fromthe victimat the tine of the shooting.
Eyewi t nesses did, however, see a Lincoln autonobile (hereafter
Li ncoln) driving away fromthe scene of the shooting, and that vehicle
was | ocated and secured by the police the next day. The interior of
the Lincoln was, as defense counsel aptly noted on summation, “in [a]
state of disarray” at that tinme, and in that vehicle the police
di scovered various grocery itens, including “one or two packages of
sausage biscuits,” an enpty Snapple bottle, and a nunber of lottery
tickets. Police also took fromthe Lincoln a plastic Tops supernarket
bag, the handl es of which were knotted and the bottom of which
appeared to have been “ripped out.” No fingerprints or bodily fluids
were found on the bag, nor was any hair. Mreover, defense counse
noted on sunmmation, w thout objection, that there are “thousands, tens
of thousands of Tops bags in [Rochester],” sone of which were even
carried by jurors during the trial.
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The victims girlfriend did not nention the supernmarket bag at
the inception of the police investigation, but disclosed its existence
when she net with the police at police headquarters the day after the
shooting. She was shown the supernmarket bag recovered fromthe
Li ncoln, and she stated that she believed that the bag was the sane
bag i n which she had placed $40,000 in cash that was wapped wth
“col orful rubber bands.” According to the victims girlfriend, the
cash had been tied with the rubber bands in preparation for the
victims anticipated purchase of drugs, shortly before his death. The
only uncommon characteristic of the supermarket bag is the manner in
which it was knotted, and the testinony of the victims girlfriend is
unclear as to the manner in which it was tied. W respectfully
di sagree with the mpjority’ s conclusion that the subject bag was
distinctively knotted. Moreover, we respectfully note that none of
the “col orful rubber bands” used to wap the cash that the majority
bel i eves to have been stolen fromthe victimwere found in the
Li ncol n.

“Under the facts elicited at the trial, there was no rationa
basi s upon which the jury could have found that there was a forcible
taki ng of property” (Sinon, 119 AD2d at 604). Inasnuch as the
supernar ket bag at issue is a conmon item “it cannot be reasonably
concl uded that the [supermarket bag found in the Lincoln] was the sane
[ bag] possessed by the victim[shortly before his death]” (id.). As
not ed herein, none of the seven eyew tnesses to the shooti ng—rany of
whom al so saw the assailant’s departure fromthe area of the
shooti ng—saw the taking of property fromthe victim Mreover, none
of those w tnesses saw anyone walk fromthe vicinity of the victins
body carrying anything other than a gun. Indeed, there was no
evi dence that anyone was seen |eaving the area of the victims body
with property belonging to the victim and we thus conclude that the
evidence is legally insufficient to establish that a robbery occurred
(see id. at 603-604; see generally People v Bass, 277 AD2d 488, 495,

I v denied 96 Ny2d 780). Consequently, we would reverse the judgnent
convi cting defendant of robbery as well as felony nmurder, which is
prem sed upon the conm ssion of the robbery, given the lack of legally
sufficient evidence of the underlying felony.

Even assum ng, arguendo, that the evidence is legally sufficient
to support the conviction, we further conclude that, view ng the
evidence in light of the elenments of the crinmes as charged to the jury
(see People v Danielson, 9 NY3d 342, 349), the verdict is against the
wei ght of the evidence for the reasons set forth above (see generally
Peopl e v Bl eakl ey, 69 Ny2d 490, 495; cf. Bass, 277 AD2d at 496-497).

Entered: July 6, 2012 Frances E. Cafarel
Clerk of the Court



