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Appeal from a judgnment of the Cattaraugus County Court (Larry M
H nelein, J.), rendered May 2, 2011. The judgnent convicted
def endant, upon his plea of guilty, of driving while intoxicated, a
class E felony (two counts).

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified on the |aw by vacating the sentence inposed and
as nodified the judgnment is affirmed, and the matter is remtted to
Cattaraugus County Court for resentencing.

Menorandum  Def endant appeals froma judgnent convicting her,
upon her plea of guilty, of two counts of driving while intoxicated as
a felony (Vehicle and Traffic Law 88 1192 [2]; 1193 [1] [c]).

Al t hough defendant validly waived her right to appeal, we agree with
def endant that her sentence nust be vacated because the record
establishes that County Court m sapprehended its discretion in

i mposing a $1,000 fine on each count (see People v Figueroa, 17 AD3d
1130, 1131, Iv denied 5 NY3d 788; People v John, 288 AD2d 848, 850, |v
denied 97 Ny2d 705). The court’s statenent, “I will have to fine
you,” reflects “the court’s m sapprehension that it had no ability to
exercise its discretion in determ ning whether to inpose a fine”
(Peopl e v Kropp, 49 AD3d 1339, 1340 [internal quotation marks
omtted]; see Figueroa, 17 AD3d at 1131; People v Fehr, 303 AD2d 1039,
1040, Iv denied 100 Ny2d 538). W therefore nodify the judgnment by
vacating the sentence, and we remt the matter to County Court for
resentencing. In light of our determ nation, we do not address

def endant’ s renai ni ng contenti on.
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