MOTI ON NOS. (587-588/92) KA 12-02340. — THE PEOPLE OF THE STATE OF NEW
YORK, RESPONDENT, V EDWARD C. PI AZZA, DEFENDANT- APPELLANT. (APPEAL NO. 1.)
KA 12-02341. — THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, V EDWARD
C. Pl AZZA, DEFENDANT- APPELLANT. (APPEAL NO. 2.) -- Mtion for wit of
error coram nobis denied. PRESENT: SCUDDER, P.J., SM TH, FAHEY,

PERADOTTO, AND VALENTINO, JJ. (Filed Feb. 1, 2013.)

MOTI ON NO. (1077/93) KA 03-02091. — THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V ULYSSES TRAMVEL, DEFENDANT- APPELLANT. — WMotion for wit of
error coram nobi s deni ed. PRESENT: SCUDDER, P.J., CENTRA, CARN, WHALEN,

AND MARTOCHE, JJ. (Filed Feb. 1, 2013.)

MOTI ON NO. (412/01) KA 00-02247. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V REGQ NALD CHATMAN, DEFENDANT- APPELLANT. -- Mdtion for wit of
error coram nobi s deni ed. PRESENT: SCUDDER, P.J., CENTRA, FAHEY, AND

SCONIERS, JJ. (Filed Feb. 1, 2013.)

MOTI ON NO. (1507/02) KA 00-01556. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V ANGEL R ESCALERA, DEFENDANT- APPELLANT. -- Mdtion for wit of
error coram nobi s deni ed. PRESENT: SM TH, J.P., CENTRA, PERADOTTO,

LI NDLEY, AND VALENTINO, JJ. (Filed Feb. 1, 2013.)

MOTI ON NO. (1398/04) KA 04-00568. -- THE PEOPLE OF THE STATE OF NEW YORK,



RESPONDENT, V ROBERT D. SCOTT, DEFENDANT- APPELLANT. -- Modtion for wit of
error coram nobi s deni ed. PRESENT: SCUDDER, P.J., FAHEY, VALENTI NG

WHALEN, AND MARTCCHE, JJ. (Filed Feb. 1, 2013.)

MOTI ON NO. (1473/04) KA 02-00396. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V | SMAEL SALADEEN, DEFENDANT- APPELLANT. -- Mdtion for wit of
error coram nobi s deni ed. PRESENT: SCUDDER, P.J., SM TH, CENTRA,

VALENTI NO, AND MARTCCHE, JJ. (Filed Feb. 1, 2013.)

MOTI ON NOS. (1613-1614/04) KA 02-00035. -- THE PEOCPLE OF THE STATE OF NEW
YORK, RESPONDENT, V PAUL BRI DGEFOURTH, DEFENDANT- APPELLANT. ( APPEAL NO.
1.) KA 02-00786. -— THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, V
PAUL BRI DGEFOURTH, DEFENDANT- APPELLANT. (APPEAL NO 2.) -- Mdtion for wit
of error coram nobis denied. PRESENT: SMTH, J.P., CENTRA, CARN,

LI NDLEY, AND VALENTINO, JJ. (Filed Feb. 1, 2013.)

MOTI ON NO. (1090/08) KA 05-02009. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V CHRI STOPHER L. POOLE, DEFENDANT- APPELLANT. (APPEAL NO 1.)
-- Motion for reargunment and | eave to appeal to the Court of Appeals
denied. PRESENT: SMTH, J.P., FAHEY, PERADOITO, SCON ERS, AND WHALEN, JJ.

(Filed Feb. 1, 2013.)

MOTI ON NO. (644/09) KA 08-00218. -- THE PEOPLE OF THE STATE OF NEW YORK,



RESPONDENT, V JEREMY M LLER, DEFENDANT- APPELLANT. -- Mdtion for wit of

error coram nobi s deni ed. PRESENT: SCUDDER, P.J., CENTRA, LI NDLEY,

VALENTI NO, AND MARTCCHE, JJ. (Filed Feb. 1, 2013.)

MOTI ON NO. (224/10) KA 07-02171. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V CHRI STOPHER JAM SON, DEFENDANT- APPELLANT. (APPEAL NO. 1.) --
Motion for wit of error coram nobi s deni ed. PRESENT: CENTRA, J.P.,

FAHEY, PERADOTTO, CARNI, AND LINDLEY, JJ. (Filed Feb. 1, 2013.)

MOTI ON NO. (1542/10) KA 09-01050. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V KUVAR S. JONES, ALSO KNOMWN AS QUVAR JONES, ALSO KNOMN AS
JESUS, DEFENDANT- APPELLANT. -- Mdtion for wit of error coram nobis denied.
PRESENT: SCUDDER, P.J., SM TH, CARNI, AND WHALEN, JJ. (Filed Feb. 1,

2013.)

MOTI ON NO (938/12) CA 11-02092. -- DANIEL WLLI AVS AND EDWARD W LLI AVS,
PLAI NTI FFS- APPELLANTS, V BEEM LLER, | NC., DO NG BUSI NESS AS HI - PO NT,
CHARLES BROWN, MKS SUPPLY, | NC., DEFENDANTS- RESPONDENTS, ET AL.,
DEFENDANTS, AND THE UNI TED STATES, RESPONDENT. (APPEAL NO. 1.) -- Mtions

for leave to appeal to the Court of Appeals denied. PRESENT: CENTRA,

J. P., PERADOITO, CARN, LINDLEY, AND SCONI ERS, JJ. (Filed Feb. 1, 2013.)

MOTI ON NO (938/12) CA 11-02092. -- DANIEL WLLI AVS AND EDWARD W LLI AMVS,



PLAI NTI FFS- APPELLANTS, V BEEM LLER, I NC., DA NG BUSI NESS AS H - PO NT
CHARLES BROWN, MKS SUPPLY, | NC., DEFENDANTS- RESPONDENTS, ET AL.,
DEFENDANTS, AND THE UNI TED STATES, RESPONDENT. (APPEAL NO 1.) -- Modtion
for reargunent is granted in part and, upon reargunent, the opinion and
order entered Cctober 5, 2012 (100 AD3d 143) is anended by adding the
foll owi ng section after section |11
|V

W reject the alternative contention of MKS in support of affirnmance
that plaintiffs failed to state a cause of action for common-|aw negli gence
or public nuisance under New York |aw (see generally Parochial Bus Sys. v
Board of Educ. of Gty of N Y., 60 Ny2d 539, 545-546). Wth respect to the

comon- | aw negl i gence cause of action, although [a] defendant generally
has no duty to control the conduct of third persons so as to prevent them
fromharmng others” ” (Hamlton v Beretta U S. A Corp., 96 Ny2d 222, 233,
gquoting D Amco v Christie, 71 Ny2d 76, 88), “[a] duty may arise .

where there is a relationship . . . between defendant and a third-person
tortfeasor that enconpasses defendant’s actual control of the third
person’s actions” (id.). In Hamlton, the Court of Appeals determ ned that
no such rel ationship existed because the plaintiffs were unable to draw any
connection between specific gun manufacturers and the crim nal w ongdoers
(1d. at 233-234). Indeed, Stephen Fox, one of the plaintiffs in Ham|lton,
di d not know the source of the gun used to shoot him and thus plaintiffs

were unable to show “that the gun used to harmplaintiff Fox cane froma

source anenable to the exercise of any duty of care that plaintiffs would



i npose upon defendant manufacturers” (id. at 234). Here, by contrast,
plaintiffs have alleged that defendants sold the specific gun used to shoot
plaintiff to an unlawful straw purchaser for trafficking into the crimnal
mar ket, and that defendants were aware that the straw purchaser was acting
as a conduit to the crimnal gun market. Thus, unlike in HamIton,
plaintiffs have sufficiently alleged that defendants “were a direct link in
the causal chain that resulted in plaintiffs’ injuries, and that defendants
were realistically in a position to prevent the wongs” (id.).

Further, Caldwell’s intervening crimnal act does not necessarily
sever the causal connection between the alleged negligence of defendants
and plaintiff’s injury (see Earsing v Nel son, 212 AD2d 66, 70). Rather,
“liability turns upon whether the intervening act is a normal or
f or eseeabl e consequence of the situation created by the defendant[s’]
negl i gence” (Derdiarian v Felix Contr. Corp., 51 Ny2d 308, 315, rearg
deni ed 52 NY2d 784; see Bell v Board of Educ. of City of N Y., 90 Ny2d 944,
946). Here, plaintiffs allege that defendants, including MKS, know ngly
participated in the sale of 140 handguns, including 87 handguns in a single
transaction, to Bostic’s gun trafficking ring. W conclude that those
all egations are sufficient to raise a question of fact whether it was
reasonably foreseeable that supplying large quantities of guns for resale
to the crimnal market would result in the shooting of an innocent victim
(see generally Bell, 90 Ny2d at 946; Earsing, 212 AD2d at 69-70). Thus,
“Iw] hether the alleged negligence of [MKS] was a proxi mate cause of

[plaintiff’s] injuries is a question of fact for the jury” (Earsing, 212



AD2d at 70).

We |ikewi se conclude that the allegations in the conplaint are
sufficient to state a cause of action for public nuisance (see Johnson v
Bryco Arnms, 304 F Supp 2d 383, 398-399; see generally Baity v CGeneral Elec.
Co., 86 AD3d 948, 951). As discussed above, plaintiffs allege that
defendants violated federal and state |aws by selling guns to a straw
pur chaser, who funneled the guns into the crimnal gun market, thereby
posing a danger to the general public, and that plaintiff was injured by
one of those guns. Thus, plaintiffs have all eged that defendants engaged
i n unl awful conduct that endangered the |ives of “a considerabl e nunber of
persons” (Copart Indus. v Consolidated Edison Co. of N Y., 41 Ny2d 564,
568, rearg denied 42 Ny2d 1102), and that plaintiff “ *suffered special
injury beyond that suffered by the community at large’ ” (Baity, 86 AD3d at
951; see A-1 Jewelry & Pawn, Inc., 247 FRD at 348; Johnson, 304 F Supp 2d

at 398- 399).

and by changing the original section “IV' to section “V,” and the origina
section “V’ to section “VI.” PRESENT: CENTRA, J.P., PERADOTTO CARNI

LI NDLEY, AND SCONI ERS, JJ. (Filed Feb. 1, 2013.)

MOTI ON NO (959/12) CA 12-00663. -- KIMBERLY M TCHELL CONVERSE, PLAI NTI FF
V DOLE FOOD COVPANY, |INC., DOLE FRESH FRU T COMPANY, DEFENDANTS- APPELLANTS,
AND LEONARD S EXPRESS, | NC., DEFENDANT- RESPONDENT. (APPEAL NO. 2.) --

Motion for reargunment or |eave to appeal to the Court of Appeal s deni ed.



PRESENT: SCUDDER, P.J., CENTRA, CARNI, SCONI ERS, AND MARTCCHE, JJ. (Filed

Feb. 1, 2013.)

MOTI ON NO. (987/12) CA 12-00576. -- JOSHUA JOHNSON, PLAI NTI FF- APPELLANT, V
JORGE DEL VALLE, DEFENDANT- RESPONDENT. -- Mbdtion for reargunent or |eave to
appeal to the Court of Appeals denied. PRESENT: FAHEY, J.P., PERADOITO

CARNI, AND SCONIERS, JJ. (Filed Feb. 1, 2013.)

MOTI ON NO. (1011/12) CA 12-00595. -- JAQUANDA NERO AND LAQUESHA NERO,

| NFANTS BY THE PARENT AND NATURAL GUARDI AN, FELI CI A NEROQ,

PLAI NTI FFS- RESPONDENTS, V | SAAC KENDRI CK, ELI ZABETH KENDRI CK,

DEFENDANTS- APPELLANTS, ET AL., DEFENDANT. -- Mdtion for reargunent or |eave
to appeal to the Court of Appeals denied. PRESENT: SCUDDER, P.J., SM TH,

CENTRA, LINDLEY, AND MARTOCHE, JJ. (Filed Feb. 1, 2013.)

MOTI ON NO (1043/12) CA 12-00002. -- LORI HOOVER, PLAI NTI FF- RESPONDENT, AND
JESSI CA BONERS, PLAI NTI FF- RESPONDENT- APPELLANT, V NEW HOLLAND NORTH

AVERI CA, I NC., FORMERLY KNOWN AS FORD NEW HOLLAND, | NC., CASE NEW HOLLAND,

I NC., NI AGARA FRONTI ER EQUI PMENT SALES, |INC., FORMERLY KNOMN AS NI AGARA
FORD NEW HOLLAND, | NC., DEFENDANTS- APPELLANTS- RESPONDENTS, ET AL.,
DEFENDANTS. CNH AMERI CA LLC, THI RD- PARTY PLAI NTI FF- APPELLANT, V KYLE P.
ANDREWS, TREASURER OF NI AGARA COUNTY, AS TEMPORARY ADM NI STRATOR FOR THE

ESTATE OF GARY HOOVER, DECEASED, THI RD- PARTY DEFENDANT- RESPONDENT.



(APPEAL NO. 1.) -- Mdtion for reargunent or |eave to appeal to the Court of
Appeal s denied. PRESENT: CENTRA, J.P., FAHEY, PERADOTTO, CARN, AND
SCONI ERS, JJ. (Filed Feb. 1, 2013.)

MOTI ON NO. (1044/12) CA 12-00563. -- LORI HOOVER AND JESSI CA BOVERS,

PLAI NTI FFS- RESPONDENTS, V NEW HOLLAND NORTH AMERI CA, I NC., FORMERLY KNOMN
AS FORD NEW HOLLAND, | NC., CASE NEW HOLLAND, | NC., N AGARA FRONTI ER

EQUI PMENT SALES, INC., FORMERLY KNOAN AS NI AGARA FORD NEW HCOLLAND, | NC.,
DEFENDANTS- APPELLANTS, ET AL., DEFENDANTS. OCNH AMERI CA LLC, TH RD- PARTY
PLAI NTI FF- APPELLANT, V KYLE P. ANDREWS5, TREASURER OF NI AGARA COUNTY, AS
TEMPORARY ADM NI STRATOR FOR THE ESTATE OF GARY HOOVER, DECEASED,

THI RD- PARTY DEFENDANT- RESPONDENT. (APPEAL NO. 2.) -- Mdtion for reargunent
or leave to appeal to the Court of Appeals denied. PRESENT: CENTRA, J.P.,

FAHEY, PERADOTTO, CARNI, AND SCONI ERS, JJ. (Filed Feb. 1, 2013.)

MOTI ON NO (1206/12) CA 12-00689. -- CHRISTINE L. PALERM)
PLAI NTI FF- RESPONDENT, V JOSEPH A. PALERMO, DEFENDANT- APPELLANT. -- Modtion

for leave to appeal to the Court of Appeals denied. PRESENT: SCUDDER,

P.J., FAHEY, CARN, VALENTINO, AND MARTCCHE, JJ. (Filed Feb. 1, 2013.)

MOTI ON NO (1213.1/12) CA 11-01738. -- VIRAN A S. PAUL,
PLAI NTI FF- APPELLANT, V DAVID G COCOPER, AS ADM NI STRATOR OF THE ESTATE OF

ERNEST R COCPER, DECEASED, UNI TED REFI NI NG HOLDI NGS, | NC., DA NG BUSI NESS



AS KWK FI LL GAS STATI ON, UNI TED REFI NI NG COVPANY OF PENNSYLVANI A, UNI TED
REFI NI NG CO., AND UNI TED REFI NI NG | NC., DEFENDANTS- RESPONDENTS. ( APPEAL
NO. 1.) -- Mdtion for reargunent or |eave to appeal to the Court of Appeals

deni ed. PRESENT: SCUDDER, P.J., FAHEY, CARNI, VALENTI NO, AND MARTOCHE,

JJ. (Filed Feb. 1, 2013.)

MOTI ON NO. (1213.2/12) CA 12-01183. -- VIRAN A S. PAUL,

PLAI NTI FF- APPELLANT, V DAVID G COOPER, AS ADM NI STRATOR OF THE ESTATE OF
ERNEST R COOPER, DECEASED, UN TED REFI NI NG HOLDI NGS, | NC., DA NG BUSI NESS
AS KWK FILL GAS STATI ON, UNI TED REFI NI NG COVPANY OF PENNSYLVANI A, UNI TED
REFI NI NG CO., AND UNI TED REFI NI NG | NC., DEFENDANTS- RESPONDENTS. ( APPEAL
NO. 2.) -- Mdtion for reargunment or |eave to appeal to the Court of Appeals

deni ed. PRESENT: SCUDDER, P.J., FAHEY, CARNI, VALENTINO AND MARTOCHE,

JJ. (Filed Feb. 1, 2013.)

MOTI ON NO (1216/12) KAH 11-02050. -- THE PEOPLE OF THE STATE OF NEW YORK
EX REL. JAMAR G LMORE, PETI TI ONER- APPELLANT, V HAROLD D. GRAHAM
SUPERI NTENDENT, AUBURN CORRECTI ONAL FACI LI TY, RESPONDENT- RESPONDENT. - -

Motion for | eave to appeal to the Court of Appeals denied. PRESENT:
CENTRA, J.P., PERADOTTO, SCONI ERS, VALENTI NO, AND MARTOCHE, JJ. (Filed

Feb. 1, 2013.)

MOTI ON NO (1256.1/12) CA 12-00679. -- IN THE MATTER OF NI AGARA FRONTI ER



TRANSI T METRO SYSTEM | NC., PETI TI ONER- APPELLANT, V AMALGAMATED TRANSI T
LOCAL UNI ON 1342 AND VI NCENT G CREHAN, RESPONDENTS- RESPONDENTS. -- Mdtion

for reargunent or |eave to appeal to the Court of Appeals denied. PRESENT:

SCUDDER, P.J., SM TH, CENTRA, AND LINDLEY, JJ. (Filed Feb. 1, 2013.)

MOTI ON NO. (1271/12) CA 12-00731. -- IN THE MATTER OF THE ESTATE OF PERCY
PERRY, DECEASED. REV. BARNEY B. PERRY, SR., PETI TI ONER- APPELLANT; TRACEE
MEGNA, EXECUTRI X OF THE ESTATE OF PERCY PERRY, DECEASED,

RESPONDENT- RESPONDENT. -- Modtion for reargunment denied. PRESENT: SM TH,

J.P., CARNI, LINDLEY, SCONI ERS, AND WHALEN, JJ. (Filed Feb. 1, 2013.)
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