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Appeal from an order of the Supreme Court, Monroe County (Daniel
J. Doyle, J.), dated July 23, 2013. The order determined that
defendant is a level three risk pursuant to the Sex Offender
Registration Act.

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Memorandum: On appeal from an order determining that he is a
level three risk pursuant to the Sex Offender Registration Act
(Correction Law 8 168 et seq.), defendant contends that Supreme Court
abused its discretion in refusing to grant a downward departure from
his presumptive risk level based upon his successful use of
medication. We reject that contention. Defendant failed to adduce
any evidence that established his compliance with treatment and thus
failed to meet his burden of “prov[ing] the existence of the alleged
mitigating factor[] underlying his departure request by a
preponderance of the evidence” (People v Gillotti, 23 NY3d 841, 861).
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