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ABDUS-SALAAM, J.:

In this action by a union member seeking damages from

his union for breach of the duty of fair representation, the

Appellate Division dismissed the complaint in accordance with our

decision in Martin v Curran (303 NY 276 [1951]) because the
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complaint failed to allege that the union's conduct was ratified

by "every single member" of the association.  On this appeal,

plaintiff argues that Martin is inapplicable and, alternatively,

that this precedent should be overruled.  We conclude that the

Martin rule applies to this action and we decline to overrule our

precedent, which involves both application of the common law and

statutory interpretation.

I.

Eugene Palladino was employed by defendant CNY Centro,

Inc. (Centro) as a bus driver for nearly 25 years prior to his

termination in September 2008. He was a member of the collective

bargaining unit that is represented by defendant Amalgamated

Transit Union, Local 580 (the Union). Centro terminated

Palladino's employment based upon incidents that occurred in

October 2007 and August 2008.  According to Centro, on October 5,

2007, Palladino telephoned the dispatch office approximately

three hours before his scheduled run and advised the dispatcher

that he was not going to make his run because he had been called

out of town the previous night and would not make it back in

time. Centro suspected that Palladino had not been called out of

town at the last minute, but was in fact driving a tour bus for

Quality Coach, another bus company. After an investigation,

Centro concluded that Palladino's absence was planned in advance

and that he had made false representations with respect to the

circumstances surrounding his absence. Centro suspended Palladino
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without pay for five days and placed him on lifetime probation. 

The Union filed a first step grievance on Palladino's

behalf protesting the discipline, which was denied. A second step

grievance was also denied on the ground that Palladino had

refused to provide any additional information or specifics as to

his whereabouts on October 5th. The Union then requested

arbitration. According to defendant Charles Watson, who was the

Union business agent at the time, he wanted to speak to the owner

of Quality Coach regarding when Palladino's employment for the

trip had been arranged as well as Palladino's location when he

called Centro on October 5th, but Palladino did not want Watson

to speak to Quality Coach. Thereafter, based on Palladino's

refusal to cooperate with the Union, Watson put the question of

whether to proceed to arbitration to the Local 580 Executive

Board, which unanimously agreed to withdraw the grievance and not

proceed to arbitration. 

On August 19, 2008, Centro charged Palladino with,

among other things, misrepresentation for documenting on his

manifest that he had left the company property on a run at 11:50

AM when in fact he had left on his run at 12:00 noon, and for

advising dispatch that he was delayed on a certain road for 15

minutes due to construction, when he had only been on that road

for approximately four minutes. Centro scheduled a termination

hearing. Thereafter, the Union negotiated a settlement agreement

with Centro, which included provisions that Palladino would be
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suspended without pay for 12 days, and be placed on general

probation for 130 working days and indefinite probation for

misrepresentation offenses. Palladino did not respond to Watson's

phone call urging him to accept the settlement, and did not 

attend the termination hearing. As a result of the hearing,

Centro terminated Palladino's employment. According to Palladino,

he was terminated 45 days before reaching 25 years of service,

which made him ineligible for early retirement at the age of 55,

and ineligible for the receipt of lifetime health insurance

benefits. 

The Union filed a first step grievance protesting the

termination, which was denied, as was a second step grievance. 

The Union's Executive Board then voted unanimously against

submitting the grievance to arbitration. 

Palladino commenced two separate actions against Centro

and the Union; one action challenged his October 2007 discipline

and the other challenged his August 2008 discharge. In the first

action, he asserted claims of breach of contract against both

Centro and the Union, and breach of the duty of fair

representation against the Union. In the second action, he

asserted claims of breach of contract and deprivation of his

constitutional rights pursuant to 42 USC § 1983 against all

defendants, wrongful termination against Centro, and breach of

the duty of fair representation against the Union.  The actions

were consolidated. Upon defendants' motions for summary judgment,
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Supreme Court, as relevant to this appeal, denied the Union's

motion as to the claim for breach of the duty of fair

representation, but otherwise dismissed the claims against the

Union.  The Appellate Division reversed, agreeing with defendants

that, pursuant to Martin, "plaintiff's contention that the Union

breached its duty of fair representation is "'fatally defective'"

(Palladino v CNY Centro, Inc., 101 AD3d 1653, 1654 [4th Dept

2012] [internal citation omitted]). 

II.

In a 4-3 decision authored by Judge Desmond, this Court

held in Martin that a voluntary unincorporated association "is

neither a partnership nor a corporation. It is not an artificial

person, and has no existence independent of its members" (303 NY

at 280).  The Court determined that "for better or worse, wisely

or otherwise, the Legislature has limited . . . suits against

association officers, whether for breaches of agreements or for

tortious wrongs, to cases where the individual liability of every

single member can be alleged and proven" (id. at 282).  Although

there were policy considerations that might suggest a different

result, the Martin Court was "under the command of a plainly

stated, plainly applicable statute, uniformly held by this court,

for many years, to require pleading and proof of authorization or

ratification by all the members of the group" (id. at 280).  That

statute, General Associations Law § 13, is entitled "Action or

proceeding against unincorporated association" and provides:
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"An action or special proceeding may be
maintained, against the president or
treasurer of such an association, to recover
any property, or upon any cause of action,
for or upon which the plaintiff may maintain
such an action or special proceeding, against
all the associates, by reason of their
interest or ownership, or claim of ownership
therein, either jointly or in common, or
their liability therefor, either jointly or
severally. Any partnership, or other company
of persons, which has a president or
treasurer, is deemed an association within
the meaning of this section."

The Martin Court also noted that McCabe v Longfellow (133 NY 89

[1892]), the leading case on the right to maintain an action

against an unincorporated association, held that a plaintiff

could not maintain an action against the officer of an

unincorporated association "unless the debt which he seeks to

recover is one upon which he could maintain an action against all

the associates by reason of their liability therefor" (303 NY at

281, quoting from McCabe, 133 NY at 92), and that there had been

a "line of consistent decisions to that effect" since McCabe. 

Ultimately, the Martin Court concluded that, because a

labor union is a voluntary unincorporated association, the

plaintiff was required to plead and prove that each member of the

union authorized or ratified the alleged wrongful conduct. 

Martin did not involve a union member suing his union (as is the

case here), but was a libel action where the president of one

union sued another union for libeling him in its newspaper. 

Judge Conway dissented in an opinion joined by Judges
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Lewis and Froessel.  The dissent concluded that the plaintiff had

stated a cause of action for libel under the common law, and

rejected the notion that the complaint must fail because it did

not allege that all members of the union authorized or ratified

the libelous statements.  The dissent stressed that trades unions

had been "[r]ecognized as juristic entities under both Federal

and State statutes for many purposes" and "are no longer mere

unincorporated associations as that term was formerly understood.

As a practical mater [sic], it has been held that labor unions

have as perpetual an existence as corporations" (303 NY at 293

[Conway, J. dissenting], citing United States v White, 322 US 694

[1944]; United Mine Workers v Coronado Coal, Co., 269 US 344

[1922]). 

Despite the legitimate points raised by the dissent,

the Martin majority concluded that "this court does not revise

statutes, in an effort to eliminate seeming injustices, or to

bring the law into accord with modern fact" (303 NY at 282).  The

Court explained: 

"Whatever reasons be pressed on us for such
changes, the power to change is not ours. It
is for the Legislature to decide whether or
not to overhaul these settled rules, after
hearing both sides, and after considering the
interests of the general public as well as
those of the innumerable members of these
associations"

(id.).

Seven years after Martin, we carved out a narrow

exception to the Martin rule in Madden v Atkins (4 NY2d 283
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[1958]), which held that Martin is inapplicable to a suit by a

union member against a union arising from wrongful expulsion.

Plaintiff's argument that we should apply Madden here is

unpersuasive.  We distinguished Madden from Martin because in

Madden, the wrongful expulsion was effected through a vote by the

membership (see 4 NY2d at 295-296).  Here, there is no evidence

that the Union membership voted on whether to submit plaintiff's

grievances to arbitration or took any similar action. 

That there was no vote by the Union's membership 

highlights one of the reasons why the Martin rule stands as an

obstacle to suit against a union: union members do not vote on

whether to pursue a grievance for one of their members.  Rather,

that decision is made by the union's executive board.  Even if

the members did vote to take a particular action on a grievance,

it would be virtually impossible for a plaintiff to plead and

prove that the voting was unanimous.  

The Martin rule has been criticized as essentially

granting unions complete immunity from suit in state court (see

e.g. Jund v Town of Hempstead, 941 F2d 1271, 1281 [2d Cir 1991]

[noting that requiring proof of unanimous membership

authorization or ratification for a claim based on 42 USC § 1983

in the case of large organizations "would prove an insurmountable

obstacle to virtually any plaintiff"]; Building Industry Fund v

Local Union No. 3, Intern. Broth. of Elec. Workers, AFL-CIO, 992

F Supp 192, 195 [ED NY 1996], affd 141 F3d 1151 [2d Cir 1998]
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[the Martin requirement "is a nearly impossible burden to meet"];

Modeste v Local 1199, 850 F Supp 1156, 1168 [SD NY 1994]

["(u)nquestionably, New York's Martin rule imposes an onerous and

almost insurmountable burden on individuals seeking to impose

liability on labor unions"]).  The rule has also been described

as being "of dubious validity when decided and . . . even less

deserving of recognition today" (Salameh v Toussaint, 25 AD3d

411, 413 [1st Dept 2006] [Saxe, J., dissenting]).  

As the dissent in Martin pointed out, federal courts

have abandoned the notion that labor unions have no liability

independent of the liability of each of its members, and allow

unions to sue and be sued for federal claims (see Coronado Coal,

259 US at 386–391; see also Modeste, 850 F Supp at 1163–1164). 

New York, meanwhile, is said to be "in the company of a small

minority of states" that cling to the common law requirement that

the complaint allege that all of the individual members of the

union authorized or ratified the conduct at issue (Mitchell H.

Rubenstein, Union Immunity from Suit in New York, 2 NYU JL & Bus

641, 649 [Summer 2006]).  States that have retreated from this

requirement include New Jersey (see Donnelly v United Fruit Co., 

40 NJ 61, 71,  190 A2d 825, 830 [Sup Ct 1968], overruled on other

grounds, Saginario v Attorney Gen., 87 NJ 480, 435 A2d 1134 [Sup

Ct 1981]["The mists of the conceptual world of the early common

law should not be allowed to obscure the public interest in

imposing on a union as a juristic entity for torts and contract
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breaches committed against one or more of its own members"]; see

also Buteas v Raritan Lodge No. 61 F. & A.M., 248 NJ Super 351,

591 A2d 623 [App Div 1991][applying Donnelly's reasoning to all

voluntary associations and permitting a member of an

unincorporated fraternal association to sue the association in

tort]); Massachusetts (see Diluzio v United Elect,, Radio and

Mach. Workers of America, 386 Mass 314, 435 NE2d 1027 [Sup Jud Ct

1982][holding that the common law rule "requiring a suit against

all members of that union, should not be followed" and sustaining

a complaint against a union by an employee injured by picketing

union members]); and California (see J.R. Norton Co. v Teamsters,

208 Cal App 3d 430, 256 Cal Rptr 246 [6th Dist 1989], cert

denied, 493 US 894 [1989][holding that "(a)n unincorporated

association acts through its officer, agents, or employees" and

upholding a verdict in a suit by an employer against a local

union for negligent supervision of strikers]). 

Additionally, "in many jurisdictions, by statute or

decisional law many kinds of associations are now treated as 

jural entities, distinct from their members in the same way that

a corporation is distinct from its shareholders" (Restatement

[Second] of Judgments § 61, cmt b) [1982]).  Specifically, 17

states have adopted either the first version of the Uniform

Unincorporated Nonprofit Associations Act (UUNAA) promulgated by

the Uniform Law Commission (see Uniform Unincorporated Nonprofit

Associations Act [1996], at
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http://www.uniformlaws.org/shared/docs/unincorporated%20nonprofit

%20association/uunaa96.pdf [last visited Mar 3, 2014]) or the

revised version of that Act (RUUNAA) (see Revised Uniform

Unincorporated Nonprofit Associations Act [2008], at

http://www.uniformlaws.org/shared/docs/unincorporated%20nonprofit

%20association/ruunaa_final_08.pdf [last visited Mar 3, 2014]).1 

RUUNAA makes clear that an unincorporated nonprofit association

is a legal entity separate from its members and managers that,

among other things, can sue and be sued in its own name (see

id.).  In its commentary explaining why states should adopt

RUUNAA, the Uniform Law Commission notes:

"This is an area of the law that has long
needed reform and updating. The existing
state laws are largely based on common law
aggregate theory, which no longer is suitable
for organizations. Unincorporated nonprofit
associations are the only type of
organization where states have not enacted
modern comprehensive governing statutes.

. . . 

RUUNAA provides the same personal liability
protection to members and managers of an
unincorporated nonprofit association formed
or operating in an enacting state as does a
corporation. While this is a change from the

1, Alabama, Arkansas, Colorado, Delaware, the District of
Columbia, Hawaii, Idaho, Louisiana, North Carolina, Texas,
Wisconsin and Wyoming adopted UUNNAA (see
http://www.uniformlaws.org/Act.aspx?title=Unincorporated%20Nonpro
fit%20Association%20Act%20%281992%29%281996%29 [last visited Mar
3, 2014]), and Arkansas, the District of Columbia, Iowa, Nevada
and Pennsylvania adopted RUUNA (see
http://www.uniformlaws.org/Act.aspx?title=Unincorporated%20Nonpro
fit%20Association%20Act%20%282008%29 [last visited Mar 3, 2014]).
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common law joint and several liability theory
which is based on the aggregate theory of
such associations, it comports with the
reasonable expectations of creditors and
other persons engaged in transactions with
them.

(Uniform Law Commission, Why States Should Adopt RUUNAA, at

http://www.uniformlaws.org/Narrative.aspx?title=Why+States+Should

+Adopt+RUUNAA [last visited Mar 3, 2014]). 

III.

Although we question the continued utility or wisdom of

the Martin rule, mindful of "the eminently desirable and

essential doctrine of stare decisis" (People v Hobson (39 NY2d

479, 487 [1976] [opn by Breitel, Ch. J.]), we decline plaintiff's

invitation to overrule our precedent.  Martin involved not only

the Court's reading of the common law as it stood at the time,

but statutory interpretation of General Associations Law § 13. 

We disagree with the dissent's view that "removing the Martin

rule would not require overruling precedent involving statutory

interpretation"(dissenting op at 2).  The Martin majority was

guided by "the command of a plainly stated, plainly applicable

statute" (303 NY at 280), and both the majority and the dissent

recognized that, in New York, liability of unincorporated

associations was a matter primarily governed by the Legislature's

intent and policy decisions (see Martin, at 280-282; see also id.

at 289-290 [Conway, J. dissenting]).  We did in fact interpret

the statute when we concluded that "the Legislature has limited 

. . . suits against association officers, whether for breaches of

- 12 -



- 13 - No. 47

agreements or for tortious wrongs, to cases where the individual

liability of every single member can be alleged and proven" (303

NY at 282), and overruling Martin would require this Court to

abandon its prior interpretation of the statute. Since our

decision in Martin, the Legislature amended General Associations

Law § 13 in 1961, when it added the second paragraph of Section

13 to broaden the list of officials who could be served with

process on behalf of a labor organization (see L 1961, ch 518, §

1).  The Legislature did not take that opportunity to clarify or

correct our interpretation of the statute, nor has it acted since

in response to Martin.  As we noted in Hobson:

"Precedents involving statutory
interpretation are entitled to great
stability. After all, in such cases courts
are interpreting legislative intention and a
sequential contradiction is a grossly
(arrogated) legislative power. Moreover, if
the precedent or precedents have
'misinterpreted' the legislative intention,
the Legislature's competency to correct the
'misinterpretation' is readily at hand" 

(39 NY2d at 489; see also People v Rudolph, 21 NY3d 497, 512

[2013] (Read, J., dissenting]).  

While this Court has been willing to overrule precedent

involving statutory interpretation when "we find the reasons for

adopting what we think the correct interpretation of the statute

to be more compelling than the reasons for adhering to a mistaken

one" (Rudolph, 21 NY3d at 502 [opn by Smith, J.]), we do not

believe this is the best course to take here.  Just considering

the scope of a decision overruling Martin raises more questions
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than answers.  For example, do we remove the Martin requirement

for lawsuits against all unincorporated associations or just

labor unions?  And would a new rule apply both to association

members and to non-members who have a cause of action against

that association?  The Restatement (Second) of Judgments notes

that "the trend of the decisions is to accord entity treatment to

associations having a formally organized internal government and

engaging in substantial and continual activities, but not to ones

having a more or less tenuous existence and episodic activity"

(Restatement (Second) of Judgments § 61 cmt b).  Should New York

follow this "entity treatment" approach or some other?  These and

other weighty considerations lead us to conclude that adoption of

a rule that does away with Martin is best left to the

Legislature, which "has far greater capabilities to gather

relevant data and to elicit expressions of pertinent opinions on

the issues at hand" (Higby v Mahoney (48 NY2d 35, 36 [1979]). 

Indeed, the Legislature is better able to assess all of the

policy concerns in this area and to limit the applicability of

any new rule removing or amending the requirements for

maintaining an action against unincorporated associations.

Meanwhile, plaintiff and other union members like him

are not without a remedy.  Public employees in New York may 

bring an improper practice charge before the New York State

Public Employment Relations Board (PERB) pursuant to the Taylor

Law (Civil Service Law § 200 et seq.). Civil Service Law § 209-
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a.2 (c) provides that it shall be an improper practice for an

employee organization "to breach its duty of fair representation

to public employees." 

Accordingly, the order of the Appellate Division should

be affirmed, with costs. 
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PIGOTT, J. (dissenting):

Over 60 years ago, this Court, in a 4-3 decision, opined

that "for better or worse" the Legislature has limited lawsuits

against unincorporated associations, like the union here, to

wrongful conduct that was "ratified" by "every single member" of

the association (Martin v Curran, 303 NY 276, 282 [1951]).  Until

today, this Court had never again applied this so-called "Martin

rule."  In fact, the Court distanced itself from the rule by

allowing suits alleging breach of contract against an

unincorporated union for wrongful expulsion of its members,

without the need to prove the claim against all of the union's

members (see Madden v Atkins, 4 NY2d 283, 295 [1958]).  The

Appellate Division has further distinguished the Martin rule by

permitting negligence, as opposed to intentional, claims to

proceed against an unincorporated union (see e.g. Piniewski v

Panepinto, 267 AD2d 1087 [4th Dept 1999]; Torres v Lacey, 3 AD2d

998 [3rd Dept 1957].

The reluctance shown by the majority today in following the

Martin rule in this fair representation action is striking. 

Indeed, the majority devotes as much space to detailing
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criticisms of Martin as to defending it, noting for example the

"legitimate points" raised in the Martin dissent (majority op at

7).  I would go further and overrule Martin. Contrary to the

majority's view (see majority op at 12), removing the Martin rule

would not require overruling precedent involving statutory

interpretation.  Although the Martin court looked to General

Associations Law § 13 - which clearly authorizes actions to be

brought in the name of the president or treasurer of the

association - the court did not interpret any of that statute's

language.  Undisputedly, the statute was enacted for the

convenience of a plaintiff, such as the one in this case, by

enabling him to sue and more promptly reach the property of the

union for the satisfaction of any judgment he may recover without

naming, as defendants, hundreds or even thousands of members of a

union.  Where the Martin court went wrong was finding that,

despite the fact that plaintiff could now bring an action

directly against the union, the union could then face no

liability under the common law.  

 The union in this case did not need, nor did it seek,

"ratification" by its members to file the grievances on behalf of

plaintiff, which actions form the basis of the complaint.  To

require such approval would completely neuter the very purpose of

the union's existence to act, through its officers and directors,

for and on behalf of its members.  As the majority notes

(majority op at 8), it was the union, through its executive
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board, that took the actions that, in the view of the plaintiff,

denied him fair representation.  I surmise that it is the same

executive board that hired the attorneys now representing the

union who insist that the board's actions must be "ratified" by

the entire membership.

Finally, the "weighty" questions posed by the majority (see

majority op at 13-14) present no insuperable problem.  Yes, the

Martin rule should be removed for all unincorporated associations

and yes, it would apply to claims of members and non-members.  We

need not decide other questions not presented in this appeal. 

The majority has allowed its trepidation to overcome common sense

and fairness. 

*   *   *   *   *   *   *   *   *   *   *   *   *   *   *   *   *

Order affirmed, with costs.  Opinion by Judge Abdus-Salaam. 
Chief Judge Lippman and Judges Graffeo, Read and Rivera concur. 
Judge Pigott dissents in an opinion in which Judge Smith concurs.

Decided April 8, 2014
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