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JONES, J.:

The question before us is whether the Appellate

Division erred in concluding that the plaintiff City of New York

was barred by the doctrines of res judicata and collateral

estoppel from maintaining its action for indemnification or

contribution against defendant Welsbach Electric Corporation.  We
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determine that these doctrines do not apply in this case and

therefore reverse the Appellate Division's dismissal of the

City's complaint.

In 1991, Welsbach contracted with the City to maintain

certain traffic signals in Queens County.  The contract contained

an indemnity clause providing that Welsbach "shall be solely

responsible" for any and all liability arising from its

maintenance work "and shall hold harmless and indemnify the City

from liability upon any and all claims for damages on account of

such injuries."

In 1993, a two-car collision occurred at an

intersection controlled by a traffic signal maintained by

Welsbach.  Thereafter, the driver and passenger of one car (the

Angerome plaintiffs) commenced an action alleging, among other

things, negligence by the other driver, John Malin, Welsbach and

the City.  As against Welsbach and the City, the Angerome

plaintiffs alleged that their injuries resulted from the

negligent repair and maintenance of the traffic control signal --

specifically, that a "green-green" signal anomaly caused the

accident.  Malin cross-claimed against the City and Welsbach,

among others.  Welsbach, in turn, asserted a cautionary cross

claim against the City and the other defendants.  Relevant to the

question before us, however, the City did not cross-claim against

Welsbach.

Eventually, Welsbach moved for summary judgment on two
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grounds: first, that it owed "no duty in tort to members of the

general public" in "perform[ing] its contract with the City" and

second, that it "timely and completely performed its contractual

obligations with the City."

Supreme Court granted Welsbach's motion and dismissed

the complaint and all cross claims against it, holding that

Welsbach did not "owe a duty in tort or contract to members of

the general public to perform its duties under its contract" with

the City.  The City did not appeal from entry of judgment of

dismissal against Welsbach.  After a jury trial on the remaining

claims, the City was found 100% liable for plaintiffs' injuries

and a judgment awarding damages was entered against it. 

Specifically, the jury found that each motorist had a green

signal and that neither was negligent.  The jury's awards were

subsequently reduced by the Appellate Division (see Angerome v

City of New York, 300 AD2d 423 [2d Dept 2002]).

Upon satisfaction of the reduced judgment in the

Angerome action, the City commenced this action against Welsbach

for indemnification or contribution, as a matter of contract or

common law.  The City alleged that Welsbach was negligent in

failing to maintain and repair the traffic signal that caused the

accident.  Welsbach then moved for summary judgment dismissing

the complaint on the grounds of res judicata and collateral

estoppel.

Supreme Court denied the motion, holding that res



- 4 - No. 121

- 4 -

judicata was not a bar because, "[w]hile the entire Angerome

action arose out of a motor vehicle accident, no action or cross

claim existed between the City and Welsbach," and thus "no

transaction as between these two parties was ever raised." 

Therefore, according to the court, "the City cannot be said to be

seeking a second chance to litigate against Welsbach in the

present action."  Additionally, the court concluded that

collateral estoppel did not bar the City's action because the

summary judgment order in Angerome had not addressed Welsbach's

fault or contribution, and because Welsbach's liability was never

raised before the jury.

The Appellate Division disagreed and concluded that

both res judicata and collateral estoppel barred the City's

action because Supreme Court, in deciding the motion for summary

judgment, had found that Welsbach owed no duty to the general

public and that it had properly performed its contractual

obligations to the City.  Therefore, the court concluded,

allegations of Welsbach's conduct "have been previously litigated

between the parties and resolved in Welsbach's favor" (30 Ad3d

157, 158 [2006]).  Because the Appellate Division fundamentally

misconstrued Supreme Court's order and the City's posture vis-a-

vis Welsbach, we now reverse.  

One linchpin of res judicata is an identity of parties

actually litigating successive actions against each other: the

doctrine applies only when a claim between the parties has been
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previously "brought to a final conclusion" (Parker v Blauvelt

Volunteer Fire Co., 93 NY2d 343, 347 [1999]; see also LaRocco v

Goord, 2007 Slip Op. 06301 [3d Dept 2007] [res judicata bars a

party "from bringing additional actions (against) the same

part(y) on the same claims based upon the same harm"]).  Here,

the City made no claim against Welsbach in the Angerome action.  

For similar reasons, the City's action is not barred by

collateral estoppel.  This doctrine applies only "if the issue in

the second action is identical to an issue which was raised,

necessarily decided and material in the first action, and the

plaintiff had a full and fair opportunity to litigate the issue

in the earlier action" (Parker, 93 NY2d at 349; see also Ryan v

New York Tel. Co., 62 NY2d 494, 500 [1984]).  The Appellate

Division's conclusion -- and Welsbach's contention -- that the

Angerome court found, in its grant of summary judgment, that

Welsbach "properly performed its contractual obligations to the

City" (30 AD3d at 158) is unsupported by the record.  Although

Welsbach argued the point in its motion for summary judgment,

Supreme Court did not base its grant of the motion on this

ground; nor could it have because, as that court concluded, "the

City raised no cross claims against Welsbach" and, thus, the

issue was never "part of" the Angerome action (see O'Brien v City

of Syracuse, 54 NY2d 353, 358 [1981]; see also Matter of Reilly v

Reid, 45 NY2d 24, 27 [1978]).  Because the summary judgment court

granted Welsbach's motion only with respect to a duty to the
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general public, Welsbach did not participate in any respect in

the Angerome trial, and no issue regarding Welsbach's liability

was presented to the jury.  Indeed, we find no record statement

that could animate a contrary conclusion.  Therefore, Welsbach's

claim that it fully performed its contractual obligation was not

decided in, or material to, the first action, and the City's

claim in this regard should proceed.

Accordingly, the order of the Appellate Division should

be reversed, with costs, and the order of Supreme Court

reinstated.

*   *   *   *   *   *   *   *   *   *   *   *   *   *   *   *   *

Order reversed, with costs, and order of Supreme Court, New York
County, reinstated.  Opinion by Judge Jones.  Chief Judge Kaye
and Judges Ciparick, Graffeo, Read, Smith and Pigott concur.
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