SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY

PRESENT: Hon. Sherry Klein Heitler
Administrative Order

QBE INSURANCE CORPORATION,
Plaintiff,
-V - INDEX NO. 111767/11
MARSON CONTRACTING CO., INC., MADISON 96™
ASSOCIATES, LLC and 17 EAST 96TH STREET
OWNERS CORP. (pertaining to an underlying
action entitled 17 East 96th St. Owners Corp.

v. Madison 96" Assoc. et al.),

Defendants.

Administrative Order:

By letter dated June 1, 2012, defendant Madison 96 Associates, LLC (Madison 96
Assocs.) requests the reassignment of this action from L.A.S. Part 8 (Kenney, J.) to
Commercial Division Part 54 (Kornreich, J.) as related to a fourth-party action entitled
Madison 96th Associates, LLC v. QBE Insurance Corporation, Index No. 590113/08.
Plaintiff QBE Insurance Corporation (QBE) opposes on the ground that this action is
essentially moot.

The complaint in this action seeks, inter alia, a declaratory judgment that QBE is
not obligated to defend or indemnify Marson Contracting Co., Inc. (Marson) in
connection with an underlying litigation over a construction project on the corner of
Madison Avenue and 96th Street, where one building located at 17 East 96th Street
claims to have suffered damages from construction at a neighboring site -- 1380
Madison Avenue. Marson was the construction manager for Madison 96 Assoc., the real
estate developer constructing the building. Several actions and third- and fourth-party
actions have been consolidated before Justice Kornreich, including the fourth-party
action mentioned above, whereby Madison 96 Assocs. sought insurance coverage from
QBE as an additional insured under the policies of insurance issued by QBE to Marson.

The Request For Judicial Intervention (RJI) was filed in this action on or about
March 12, 2012 by QBE. QBE indicated the related action pending before Justice
Kornreich on the RJI, but the matter was not designated as a commercial case and the
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required addendum for assignment o the Commercial Division apparently was not
submitted. The case was randomly assigned to Justice Kenney, and no request for
assignment to the Commercial Division was made by any other party as per Uniform
Rule 202.70 (e).

QBE filed the RJI in connection with its motion for a default judgment against
Marson, who failed to answer the complaint and is apparently out of business. Madison
96 Assocs. opposed the motion on the ground that QBE’s complaint sought more than
just relief against Marson, but also sought a declaration that QBE is not obligated to pay
damages on behalf of any party for the claims in the underlying action. Madison 96
Assocs. also cross-moved to have the action transferred to Justice Kornreich and for
costs and sanctions. On reply, counsel for QBE represented to the court that: “This
action seeks relief against Marson only (emphasis in original).” Reply Affirmation of
Howard B. Altman dated April 5, 2012, {] 6.

By order dated April 16, 2012, Justice Kenney granted QBE’s motion, on default,
against Marson and directed QBE to submit a judgment by May 16, 2012. Justice
Kenney also ruled that 96 Madison Assocs. had “no standing to oppose the within
application for a default judgment against a non-appearing defendant.” The cross
motion was also denied, and the order provides that the application to transfer the
action to Justice Kornreich be made to “court administration.” Thereafter, QBE noticed
for settlement on June 27, 2012 a proposed judgment that states, in full, the following:

“ORDERED, DECLARED and ADJUDGED that [QBE] is not obligated
to defend or indemnify Marson against the underlying third-party
contractual and common law indemnification actions brought against it by
defendant Madison 86th Associates, LLC, in the action bearing New York
County Clerk index numbers 601386/03 and 108695/04 or to pay any
damages, fees or costs for Marson or on its behalf arising out of those
actions.”

The request for a transfer of this action to Justice Kornreich is denied as
untimely. Uniform Rule 202.70(e) provides that an application to transfer an action into
the Commercial Division must be made by letter application to the Administrative Judge
within 10 days of the party's receipt of a copy of the RJI, thereby putting the party on
notice that the filing party has not requested that the case be assigned to the
Commercial Division. The RJI was served and filed in this case back in March 2012. The
request for a transfer is also denied as moot. Justice Kenney had already ruled on
QBE’s motion for a default judgment against Iyla*rson, and the action and QBE’s
proposed judgment seeks no relief against apy’party other than Marson.
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