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SIJI’REME COIJK‘I’ OF THE STATE OF NEW YORK 

TI IE CI‘I’Y OF .NEW Y O M ,  

P I ain t i SS, 

-again s I- Index N o .  402961/03 

Part C‘alcndar No. 19032 
VEKI%ON NEW YORK, NC. ,  

Defendant Vcrizoii Ncw York, Tnc. (“VeriLon”) moves to renew its motion for suniniary 

judgment to dismiss thc remainder of the complaint based upon new evidencc rcgarding certain 

issue left unresolved in my dccision, dated July 7, 2008, Cily of New York v V~rizon  N e w  York, 

Inc , N Y  I ,J July 22, 2008, at p 26 col 1 .  Verizon seeks a declaratioii that the City d N e w  York 

(the “City”) niay not rcquirc Veri7011 to obtain a lranchise lor any of its facilities below ground 

throughout the City, extending my prior ruling to the boroughs of Queens and Staten Island and 

that portion of. the Bronx not covcrcd in my carlicr decision. In the alternative, i f 1  should find 

that the City niay rcquirc a franchise, Verizon seeks a declaration that, under the Statc i~ranchisc 

‘l’ax I,aw, the City is not entitled to obtain additional compensation for that lianchise 

Additionally, Veri7011 oiice again raiscs its objections to the hnch i sc  process pursuant to the 

fkderal Telecomniunicatioiis Act of 1996, 47 IJSC‘ $ 253, and the contracts and takings clauses ol‘ 

the LJ.S. Constitution and tlic takings clause of the New York Statc C’onstitution 

1 tic C‘ity cross-moves, pursuant to CPLR 222 I ,  for leave to reargue and renew so much 

of the prior dccisim and order that declared that Verizon nccd not obtain a franchise for i ts  
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underground occupancy of the streets in Brooklyn, and for its aboveground placcmcnt of 

telephone lines throughout the City. The City seeks summary judgment declaring that Verizon 

has an obligation to obtain a City franchise in accordancc with thc City Charter to install lines 

underground in Quceiis, Staten Island, a portion of the Rronx cast of thc Rronx River arid in 

Brooklyn; and that the obligation to obtain a City franchise should cstend to the installation of 

lincs aboveground throughout tlic City as well.’ 

Background 

Procedural History: 

The City tiled suit in this court 011 September 12, 2003, and scrvcd its complaint on 

Verizon on Septcmbcr 16, 2003, Verizon timely removed the action to fedcral court on October 

14, 2003. Thc district court later remanded the action, finding that suhjcct niattcr jurisdiction 

was lacking, City of New York v Vrrizon New York h c . ,  33 1 FSupp2d 222. Following remand, 

thc City Gled its amended complaint in  this court on November 15, 2004. 

This is a declaratory judgment action, in which the City is sccking a declaration that 

Vcrizon’s use and occupancy of the City’s streets is contrary to law, hecause Verizon has not 

obtained a franchise froim the City that coinplies with the City Chartcr authorizing such use and 

occupancy, and that it must obtain such a franchisc. In the alternative, if Vcrizon is found to 

havc a currcntly-valid authority to use and occupy the City’s streets, thc City sccks a declaration 

that such authority is limited in scope and that Verizon must apply for and obtain a city franchise 

that complies with the City Chartcr with respect to: (1) its occupancy and use ofthe City’s 

’ ‘l’hc City is reserving for appcal its challenge to the my prior declaration with regard to 
the 188 1 Resolutioii that granted Verizon’s predcccssor thc right to place lilies underground in 
Mmliattan and the western t3ronx. 
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streets with fi bcroptic ~elecomrii~~nicatioris equipment; and (2) all geographical and physical 

locations within the City where i t  maintains and operates telecornmunications facilities in such 

streets The City liirther secks a declaration that the Transportation C‘orporations Law (“TC‘L”) $ 

27, the I88 1 Resolution, or such other sourcc of Vcrimn’s authority under State and/or local law 

to use and occupy the City’s streets, is preempted by 47 USC tj 253. 

Vcrizoii previously moved, pursuant to CPLR 321 1, to dismiss the complaint on the 

ground that the declaratory judgment action fails as a malter o l  law, because the claims of the 

City are precluded by state and federal statutory authority and by constitutional law. 1 he City 

opposed the motion, claiming that the action is not so barred, and that the City is entitled to a 

declaration that Verizon presently does not have authority to use the City’s strccts or rights-of- 

way for its telecoiiiiiiuiiications enterprise, and that Verizon is required to obscrvc tlic City 

franchise provisions. The motion was converted on notice to one for suinniaryjudginent and the 

parties were granted an opportunity to submit additional papcrs, which they did. 

By decision dated July 7, 2008, I granted the motion Tor summary judgment to the extent 

that Vuri7on was entitled to an adverse declaration that it has a state franchisc in  pcipctuity 

derived lioin its predecessor, Mctrupolitan Telephone and Telegraph Company (“Metro”), which 

grants i t  authority to access the City streets of Manhattan and portions of the Bronx, under the 

188 I Resolution; that Verizon has a state lianchise in perpetuity derived I‘rom anolher 

predecessor, New York and New Jersey Telephone Coinpany (“NYNJT”), as a result of tlic 

S~rbway Laws, which grants Verizon authority to access the City streets or  Brooklyn; that no 

I‘urther City lranchise is required for the exercise of that authority; that said authority extends tu  

the installation and use of fibcroptic technology; and that said authority is not i n  violation of, or 
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preemptcd by, 42 USC 3 253. The motion was denied without prejudice to renewal upon the 

prescntation of additional evidencc as to Queens, Statcii Island and tlic parts of the Bronx nol 

covcl-cd by thc 188 1 Resolution ‘ rhe decision called for the parties to settle an order. Verimn 

submitted ;1 proposed orclcr, and the City submitted a counter-order. The Vcrizon version of thc 

order was signed on Jaiiuary 15,2009 and entered on January 27, 2009. 

One area (hat my earlicr decision indicatcd needed to bc addressed conccrncd the siLe of 

the population of the various boroughs prior to the adoption of the Grcater New York Charter in 

1897. If the population was greater than S00,000, then the Subway Laws could apply to create 

pennission for the underground placement of Verizon’s equipment, as was the case in Brooklyn. 

‘I’lic parties entered into a stipulation, datcd August 20, 2008, that indicated that in1 890, thc 

populations of Queens, Statcn Island and thc castern portion of the Bronx did not reach the 

500,000 level so as to trigger the Subway Laws’ applicability to create authority for placenicnt of 

cqui pment underground in those areas, 

Verimn subiiiittcd with its proposed order an affidavit, containing exhibits that provided 

information regarding thc aniicxation of thc cast Bronx aiid tlic history of telephone service in 

that area and in QLVXIX, along with the minutes of nicetings of the New York City Board of 

l-;stiniate md  Apportionnicnt, dated Junc IS, 1906 and March ’30, 19 1 1. Verizon contends that 

these submissions demonstrate that it had authority, throughout the City, to place lines abovc arid 

below ground in lhe City rights-of-way. Tlic City opposed this new submission as improper, 

assertiiig that the stipulation on population levels settled the issue of tlic extension of thc Subway 

’ For ;L discussion of the hctual history of‘telephonc servicc in the City of Ncw Yorh, sec 
m y  prior dccision, dakd July 7, 2008. 
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Laws to the east Bronx, Queens and Stateii Island. 

In my prior decision, 1 indicated that tlic population level in these arcas was not thc only 

factor to be considered in determining whether there was authority for undcrgrounding of 

telephone lines, and, so, Verizon was directcd to file a fbrmal motion rcncwing its motion for 

suminary judgmenl. The instant motion ensued. The City cross-niovcd, presenting additional 

material in  support of  its position, and in opposition to Vcrizon's application, including the 

minutes of legislative bodies of the City 01 Brooklyn and various villages and towns in the other 

outer boroughs which provided for the installation of tclcphone poles and aerial wiring by 

Verizon's predecessors. 

Verizon's Procedural Obiections to the City's Cross Motion: 

Verizon argues that the cross motion ibr rearguinciit is untimely, in that Vcrizon e-rnailed 

tlic signed order to the City and reccipt was acknowledged on Fcbruary 5 ,  2009, and the cross 

motion was served on April 9, 2009, which is beyond the 30 days permitted by CP1,R 2221. 

The City counters that c-mailing the order docs not constitute proper service and is a nullity, and 

[hat consequently, thc tiiiic pcriod within which to bring a motion for reargument, under CPLR 

222 1 ,  had not yet begun to run. Altcrnatively, the City urges that cvcn if e-mailing constituted 

good scl-vice, Verizon does not allegc that the service contained iioticc of entry. 

'l'he service made by Vcrizon is a nullity and the riiotion to reargue is tinicly. 'I'here is no 

basis ibr service by c-inail under [lie CPI,K. As for the Court Rulcs, allowing e-liling and scrvicc 

for Commercial Division cases, this can only be done on consent of the parties, and that consent 

in this mattcr is lacking. Moreover, cvcn if consent were present, tlic procedures einployed by 

Vcrizon did not comply with Rulc 202.5-b (1) (21, hccausc scrvicc by electronic ineaiis must be 
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done Ihrough the court‘s e-filing wcbsitc and not by e-mail between the parties. Lastly, 

Verizon’s papers d o  not indicatc that thc order was served with notice of entry. 

Verizon also contends that the request for rcncwal should not bc permitted, because it is 

based on new documentation that was available in the earlier motion, and that thc C’ity has not 

provided any ~ X C U S C  for not including it in its prior application. The City points out that 

Verizon’s own motion for renewal o l  the summary judgment motion coiitaiiis additioiial 

docuiiicntation, which was availablc for the prior motion and not presented, and that no reason 

for the hilure to providc such material on the earlier application has bccn posited by Verizon. 

1 fowever, in the earlier decision, I indicated that thc rccord lacked critical information, 

arid that it was contemplated that thc partics would be providing additional documentation on the 

unresolved issues in a motion or motions to renew. Under such circumstances, both sides were 

expected to providc additional documentation and neither party had to providc an cxcuse for their 

prior failure to include such documents. 

‘I’hc City’s Motion to RearEue the Determination of the Authority fbr Verizoii to Place 

Lines Ilndcrground in Brooklyn: 

As rioted above, I previously determined that the Subway Laws3 mandated that NYNJT 

had to place its lines in Brooklyn, underground, by state mandate, and that no fiirther permission 

from the C’ity of Brooklyn was necessary “to do that which the law commanded,” citing Holmes 

‘I’hc Subway Laws were a series of enactments in the 1880’s that directed telephone 
companies in cities with a poptilalion in excess of500,000, namely New York and Brooklyn, to 
convert to uridergroiind lincs, bccausc thc overhead lines were deemcd to prcscnt a nuisance, 
These acts LJ the Statc Ixgislature set up boards lo manage the transition and beyond. Where the 
initial cnactniciit was an absolule mandate t o  underground wires, the statute was moditicd thc 
following year lo provide for underground placciiient of‘ wires wlicrcvcr the iiiunicipality deemed 
it practicablc for lines to he placed below ground. 
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Elcr~.  Proleclive C‘o. 11 Willinn.t.s, 228 NY 407 ( 1920). The City conteiids that reliance on IIo1~ne.s 

was misplaced becausc that case only iiivolvcd the Subway Laws’ effect on telephonc lines in 

Manhattan, and riot in Brooklyn. ‘l’hc City furlher argues that thc anendment of the Subway 

I ,aws to allow some aboveground wires changed the mandatory character of the statutc by 

granting the municipalities afkcled discrction to require underground lines, where practicable, as 

opposcd to tlic prior absolute mandate. ‘I’hc City suggests that 1 should follow the 1910 Opinion 

of thc Corporation Counsel, which concludcd that a further coiisciit bcyond the Subway I .aws 

was iiecessary in the nature of a City hnchjsc .  ‘J’hc City suggests that, in any event, even if the 

rights derived from thc Subway Laws apply to Brooklyn, then they only apply to the City of 

Brooklyn as its boundarics wcrc at the time of the enactment of those statutes, and not to the 

current, larger borough ol. Brooklyn. 

Verizon contcnds that the City misreads Holmes to limit its holding to Manhattan. 

Verizon points out that tlic actual ilcts involved the placement 01 lines underground in both 

Manhattan and Brooklyn, and that the Court ofnppeals’ decision clearly stated that whcrc a 

telephone company, like NYNJT, which was incorporated prior to the Subway Laws, is required 

to placc “certain of its wires” undcrground at the “the direction of the municipal authorities,” 110 

municipal coiisciit is required. Verizoii also disputes any reliance upon the Opinioii of tlic 

Corporation Counsel and argues that the City is once again inisreading that tcxt. Verizon 

niaintains thal the boundaries of Brooklyn are irrelevant, because the City of Hrooklyn expanded 

from 1884 to 1896 to reach the current boundaries of thc borough of Brooklyn, and h a t  this 

territorial cxpans1on i n  Hrooklyn pre-dates the consolidation of tlic City, so tha t  the grant would 

expa.nd to cover tlicsc iicw tcrritories, because there was iic) statutc preventing it prior to the 1897 
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Chartcr, and that under Scction 161 7 o l  said Charter, any pre-existing grants in the City of 

Broolilyii would be grand-fathcrcd. 

Keargumcnt of this issue is denied. Having rcexamined all of the parties’ arguments, I 

conclude that I havc iiot ovcrlooked or niisapprehcnded any mattcrs of fact or questions o l  law in 

my earlier dccisioti, F&y 1’ Roche 68 A112d 558  (1st Dept 1979). 

The City’s Motion to Renew the Prior Iktcrmination Regarding Verizon‘s Authority to Place 

Poles Above Ground: 

Thc City’s New Evidcnce: 

The City asserts that iicw cvidcnce it presents indicates that Verizon’s predecessors were 

always requircd to obtain permission from local authorities for thc placcincnt of telephone poles 

above ground, even prior to the enactment of the 1897 Charter for the Circatcr City of New York. 

This evidencc is in the form ofthe minutes of the various lcgislative bodies in Queens, Staten 

Island and Brooklyn, wherein the prcdccessors of Verizon petitioned, or wcrc dil-ccted as to 

whcrc to place poles for acrial tclcplionc liiics. 

Specifically, tlic City presents minutes of meetings of thc trustees of the three villages in 

Queens (Whitcstonc, College Point and Flushing) granting pcriiiission to NYNJT to place 

telephonc lincs on poles. The minutes, dated March 6, 1893, grant permission for the erection of’ 

tclcplione poles along 2Yd Strcct to tlic Forge Works in Whitestone. ‘I’hc minutes, datcd March 

I O ,  1885, grant NYNJT perinission to crcct a structure to carry telephonc communications 

throughout tlic village of Collcgc Point. ‘I’hc iiiinutcs of March 7, I893 dircct N Y N J T  lo remove 

its wires froiii trccs in  Flushing and to place them on polcs on the easterly sidc of Hownc Street 

from fjroadway to Sanlbrd Avcnue. The City also provides ininutcs of tlic May 28, 1885 
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meeting of the ‘I’own Board of Ncwtown, also in Queens, which granted NYNJT the privilege of 

erecting polcs along Metropolitan Avenue and Fresh Ponds Road, as well as on inlersectjiig and 

adjoining roads. Further, with respect to the provision of tclcplionc services to Queens, tllc City 

presents LI report 01‘ the Chief Engineer of the Hoard of Estimate and Apportioiiiiicnt, dated 

August 16, 19 I O ,  wliicli rcvicws by ward the grants in Quccns to tlic various predecessors of 

what is now Verizon. ‘I’he report outlines the cornpanics and locations where poles or 

undergrounding were permitted in cach ward. 

As for Staten Island, the City submits the minutcs of the September 20, 1889 mccting of 

the trustees of the villagc of Port Richmond, reflecting approval of NYNJT’s request to 

straighten and add polcs to its cxisting operation to iinprovc service. In addition, thc City 

attaches two resolutions of the Common Council ol‘Brooklyn, datcd March 6, 1882 and April 17, 

1882, respectively. In the llrst resolution, Long Island Telephone (“IW’) ,  the predecessor to 

NYNJT, was granted permission to crcct telegraph poles on Broadway bctwccn Hoerum and 

l41c1-y Strccts and DeKalb and Kossuth Placc. The April 17, 1882 minutes graiit pcrniission to 

I Jr17 to crcct and niaiiitain telegraph poles on DeKalb Avenue from Cumberland to Vanderbilt, 

and direct the rernoval 01 other polcs fro111 Willoughby Avenue. 

The City argues that thcsc documents establish that Vcr-izon’s prcdcccssors always 

needed permission from local authorities to place poles, and that iiiy prior decision, holding that 

Vcrizon had thc right to place aerial lincs on polcs throughout the City iiiider TC’L $ 27, was too 

expansive, and that the ruling should be reconsidered in light of this new evidence. 

Vcrizoii maintains [hat my prinr- dccision’s interpretation o i  TCI, 5 27 was correctly 

premised upon Court of Appeals precedent, New Y w k  TeI. C’o. v Town of‘N. Ifernpteud, 4 1 
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NY2d 601 ( 1  077). Vcrizoii fh-ther mainlains that the circumstantial documentary evidencc 

subniiltcd by the City fails to addrcss tlic prccedents cited in rny earlier decision and, instead, 

invites spcculatioii 011 the understanding and motivation of the various paitics regarding actions 

taken over a century ago. 

Under T C I L  9 27, Verizon and its prcdcccssors had the riglit to place lines above ground 

lor the purpose of providing a telecommunications system. The statute did not require municipal 

consent lo provide these telcphone services. However, as New York Telephoiic (“NYT”), the 

predcccssor to Verizon, conceded in New York Tcl. (lo. 1’ Town o fN .  Hempsteud, 41 NY2d 69 I ,  

supra, the placement ol‘ aerial lines was always subject to municipal police powers, and, as such, 

a municipality, like the City or its prior constituent villagcs and towns, could direct the specific 

location of utility polcs and the height above the street at which wires must be strung, .4mericnn 

Rupid 7’01. Co 1) Hc..v.s, 125 NY 641 (1891); Harhite v Home Tel. C.’o. 50 App Div 25 (4th I k p t  

1900). The ininutes proffered by the City seein to do exactly that - thcy direct where the lines 

are to be placed or removed, and direct the height of the poles from the ground. ‘They appear to 

rcflcct the exercise of the police powers and not some additional franchise requirement, as 

proposed by the City, the statutoryjustification for which thc City lias not seen lit to provide on 

this motion. 

Aftcr the cnactmcnt of the Subway I .aws, the right granted to tclccommunications 

providers by ‘ICL 3 27 to placc lines above ground in cities with populations in C X C ~ S S  of 

500,000 was circumscribed by the coixtraiiits imposed under Subway I ,aws. Initially, the 

Subway I ~ w s  required that all lines in  such cities be placed underground. This was subscqucntly 

inodificd to grant a niunicipality the discretion, where practicable, to dctcrniine whether or not to 
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require iindcrground placement. C'onscqucntly, before Verizon can placc iicw litics abovc 

ground, thcrc must be a tinding on the part of the niunicipality that undcrground placenicnt is not 

practicable, 1885 1,aws of N Y ,  109'" Scssion. Ch. 490.'' With the adoption of the 1897 Charter 

for the Greater City of Ncw York, tlicsc considerations were enacted in tj t j  5 8  1-584, which 

distinguished tlic boroughs of Manhattan and the Bronx from the rest ol' the City. Under 4 58 1, 

in the boroughs ol'Manhattan and the Bronx, thcrc had to bc a finding that underground 

Scction 4 of the statute provides in part as lollows: 4 

Wherever, in the suburbs or along the streets, avenues or other highways in 
sparsely inhabited or unoccupied portions of any such city, the public interests do no1 require the 
electrical conductors to bc placed underground; and wherever, in any other locality of such city, 
it is deemed by said board for any cause to be inipracticablc to construct and successlully operate 
underground the electrical conductors required by any such company; then, and in either o l  those 
cases, it shall be the duty of said board of commissioners to examine arid grant tlic application of 
any such company for permission to deviate therefrom an underground system; but the board 
shall not grant any such permission unless thc board shall bc satisiied upon investigation, that 
such a permit should, and for one or another of the reasons herinbefore statcd, bc in such case 
grantcd and that it will not interfere with the successful working of underground conductors 
elsewlicrc i n  such city. Any such pennit shall be held and construed to autlioriLe the construction 
and mainlenance of the lincs of conductors therein provided lor, as and whcrc prescribed by the 
board. It is hcrcby made the duty of said board of cornmissioncrs, in granting any such permit for 
other than undcrground clcctrical connections, to bear in mind the policy and purposes ofthis act, 
which is to convert the overhead system of clcctrical wircs cables now in use in said citics to 
underground systenis as soon as possible without impairing the efficicncy of their service lo 
rcquirc that, as l'ar a s  practicable, all electrical conductors i n  any street, avenue or other highway 
ol'any such city shall be rcmoved from the surhce and placed and operated underground, as soon 
as niay be consistent with thc convcnicnt usc thereof by the public; and that it is intcnded hereby 
to  authorize other than underground electrical conductors, to be used in the streets, aveniics or 
other highways of any siich city only whcn and where the public inlcrests do not rcquire the 
electrical conductors to bc placed underground, or whcn and where it  shall be deerned by the 
board itsell. to be impracticable to place and operate conductors advantageously underground as 
aforcsaid; arid that it is hereby intcnded to makc all acrial or other electrical conncctions 
incidental only to such undcrground methods, and to require that they he authorized only whcn 
and wlicrc iiccded lor the convcnicnt iisc of the public or where the undcrground conductors can 
be made thereby niorc uscfiil. 

1 1  
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placement was impracticable, whereas in Brooklyn, Quecns and Richmond, the City also had to 

find that it was not desirable, tj 582. 

While my  prior dctcrriiiiiation and declaration was correct as h r  as ii went, it was not a 

complete recitation of thc scope arid iiaturc of the rights provided by TCL 5 27. In short, 

Verizon, through the privilcgcs acquired by its predecessors under TCL 5 27, has the right to thc 

placcmcnt of aerial lines tluoughout the current City of Ncw York, sub-jcct to the City’s exercise 

of its right under Ihe Subway Laws, now done through the rulings of tlic (’ommissioner of 

Transportation under City Charter kj 2903 (b) ( 5 ) ,  to determine whether liiics inust go 

underground, and the Commissioner’s exercise of police powers through the issuance of pcrmits 

to control the location and placcinent of poles and lines.5 

Accordingly, the City’s motion to renew is grantcd to thc extent of clarifying the prior 

declaration in accordance with the foregoing analysis. 

Verizon’s Motion to Renew: 

Verizon’s Ncw Evidcncc: 

The I88 1 Resolution of the Board of‘ Aldermen granted Metro permission to place its 

ficiliiies underground in Manhattan and in the western portion of thc Bronx. On the prior 

motion, no infomiation was provided by either party conccrning whcn the rest of the Bronx 

became incorporated into tlic City, arid what telephone service was authorized to be provided and 

It is to he rioted that this i s  precisely tlic proccdurcs followed by Veri7011 over the years. 
The City C‘omniissioncr of ‘I’ranspot-tation directs whcthcr thc lincs go above or below ground, 
and Verizon obtains permits for the placement as so directed. Prior to thc current Charter, 
similar authority was vestcd in the Commissioner of Public Buildings, 1,ighting and Supplies as 
cridorsed by the C‘oinmissioner ol‘Highways, see 1897 Charter ol‘ the Greater City ol‘New York $ 
584. 
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by who til. 

On this application, Vcrizon sccks to answer these questions. ‘To start, Vcrizon submits 

1895 NY Laws 1 1 XLh Session, cli. 934, at 1948, the legislation that affcctcd the City’s annexation 

of thc East Bronx. ‘I’his statute establishes that thc Hronx cast ofthe Bronx River was 

incorporatcd into the City prior to tlic cnactwent ol’the Charter for the Grcatcr City of New York 

in 1897. Under Scction 1 of the annexation statutc, tlic newly annexed area 

shall hcrcafter constitute a par1 of the city and county of New York . . . 
subject to the same laws, ordinances, regulations, obligations and 
liabilities, and entitled to the sainc rights, privileges, hanchises and 
immunities, in every respcct, and to the same extent as if such territory had 
been included within said city and county ofNew York at thc time of the 
grant arid adoption of the first charter and organization thereof, and had so 
remained up to the Passage of this act[.] 

1895 N Y  Caws, Ch 934 at 1949, $ 1 .  

‘This is in contrast to the 1897 Charter of Greater New York, annexing Brooklyn, Queens 

and Staten Island, which in 5 1538 explicitly declincd to extend these existing rights, privileges 

and franchjses to the newly incorporated territories. From this, Verizon argues that tlic privileges 

granted pursuant to its state franchise under the 1881 Resolution extend to tlic new territory ol‘ 

thc east Bronx, and that this area must be treatcd the same as the territory of the City a1 the time 

ol-the sub-jcct rcsolution, so that Vcrizon, as successor to Metro, has authority to place its 

equipmcnt underground in tlic cnlirc Bronx. The Cily contests this view, arguing tliat tlic 

annexation statutc was not as cxpansivc as Verimi prqjects, as it  does not specifically provide 

for the extension of resolutions to the newly acquired territory. 

While thc C‘ity is correcl that the Hronx annexation legislatioil does not explicitly providc 

fbr  “rcsolutioiis” ;is such, tlic 188 1 Resolution is still ciicoiiipassed thcrcin because when thc 
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licsolution was cnacted by the City Hoard o1’Aldeniieii graiititig Metro permission to place lines 

undergroirnd as part of TCL 8 27 state franchise right, it had the lorce of law, Mulier oJ’C’erro 17 

‘low7i of Kin,qxhra*,y, 250 AD2d 978 (3d Dcpt 1998), and il gave rise to obligations on the part of 

tlic City to allow Verizon’s predecessor access to the rights-ol-way of its strccts. 

Moreover, unlike the 1897 Charter ii)r the Greater City of .New York, which affirrnatively 

barrcd cxtcnsion of rights and obligations to new territories, the 1895 annexation lcgislation 

appears to have had the opposite intcnt. ‘The newly annexed east Bronx was to  have all the rights 

and obligations of. the then existing City of New York and was not to bc treated dilkrently from 

any othcr part of the City as it existed before the enactrncnt of the annexation statute, SEC Opinion 

r,f’Colporcxlion Cloimst.1,  Deceiiiber 1 1,  191 I ,  at 478, Verizon Ex. C to thc Wu Affirmation. 

‘I’liis is furtlicr confirmed by the 1897 Charter for thc Greater City of New York, which treats 

Manhattan and the Bronx in its entirety as the existing City ofNew York prior to the 

consolidation with Brooklyn, Queens and Staten Island, see 5 582. 

T ~ w ,  the rights grantcd to Metro by the 188 1 Resolution extend to encoinpass thc 

territory of the east Bronx anncxcd in 1895, 

I:urtlicr, Vcrizon posits another basis for its authority to placc its lines underground in the 

eastern portion o l  the l3ronx. Verizon alleges that another of its predecessors, Wcstchcster 

Telephone Company (LCWTC”),h foundcd prior to the enactment o l  the Subway Laws, was thc 

holder of the state franchise under ‘TCL I$ 27 to provide telephone service to that portioii of the 

Bronx cast of the Bronx River. Following my prior analysis ol the Subway Laws application to 

“ New York Telephone (“NY‘I’”), which by iianic changc bccanie Verizon, acquired 
Westchester in 18%. 
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Brooklyn, Vcri7on argues that upon the eastcrn Bronx's incorporation into the City of Nuw York, 

it bccanie part o f a  city ol'over 500,000 in population, and subject to tlic Subway Laws 

rcquirement that telephone wires niust be placed underground, and that, thus, no lurther 

permission or authoriAon f i . c m  the City was necessary, pursuant to Holnies E l c ~ .  C'o $1 

Willimns, 228 N Y 407, .su?7ru. 

The City, again, argues that the Subway Laws wcre amended and that the arnendnicnt to 

allow for lines to stay above ground at the discretion of the City changed the mandatory aspect of 

the legislation so that my prior interpretation of the Subway Laws, and its reliance on IIolrncs 

was incorrect; and that, consequently, the Subway Laws as amcnded applied oiily to Manhattan, 

where such discrction did not exist, and not to the rest ofthc City. 

The City's argument is without merit. Holmes was decided after the amendment of the 

Subway Laws, a fact noted in thc opinion, so that the impact ol'said anicndinent must liavc been 

considered by the Court of Appeals in rcaching its determination. As the amendment, citcd 

supru at 1 1, indicates, the change applicd to both the cities of Ncw York and Brooklyn. It clearly 

expressed the continuing preference for underground placement, but recognized that there might 

be times in the public interest where aerial wiring could still be maintained. Tlic compulsion to 

require underground placciiiciit still remaincd with the City ordering it.  Rcgardless ol' which 

borough is involved, if tlic City determines that lines are to be placed undcrground, the mandatc 

of the Subway Laws cxists, tlic carrier must coinply, and no hrlher pelrnissicm in the form of a 

CiLy fi-anchise is necessary 10 do what the law commands, id. 

As for Queens, Verimn submits minutes ol'the villagc councils of Jamaica and 

Riclimoncl I lill ,  dated January 9, 1896 and April 13, 1896, respectively. fh th  scts olminutes 
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indicate that the rcspcctive village councils gave periiiissioii to Verizoii’s prcdecessor, N Y N J T ,  

to place its wires undcrground i n  their villages. The City does not dispute these grants, but 

accurately points out that similar docuriientation [or the rest of Queens and Staten Island is 

lacking. C‘lcarly, within these two villagcs thcrc was authority pre-existing the 1897 Charter f‘or 

the Greater City ol‘New York and such authority, like Metro’s, survivcs to the present, and 

supports Verizon’s right to place lines undcrground in these two areas without resort to a city 

franchise. 

Verizon submits the minutes ol‘the New York City Hoard of Estimatc and 

Apportionment, dated June 15, 1906 and March 30, 191 1, for the proposition that the City had 

acknowledged even back then that N Y T  and NYNJ‘T’ had “privileges” throughout the City to 

place wires oil polcs and undcrground. The City argues that these minutes speak of privileges 

enjoyed by NY‘I’ and NYNJT without spccifying what they are, and that the minutes further 

I-equil-c NY‘I’ and NYNJ‘I’ to subinit a proposal for a franchise, so that their rights were not as yet 

d e h e d .  

A review of the minutes indicates that Verizon’s predecessors had existing “privileges” to 

operate a telephone coiniiiunications systcni throughout tlic City in 1 906. ‘I’hc minutes are 

ambiguous because they do not spccify what privilcgcs they are rcfcrring to exactly; whether they 

’T‘hc minutes indicate that the situation arose from the application of another coinpany 
which sought to provide telephone service in the City that iiccdcd a city franchise, since it was a 
new ciitry into the field aftcr tlic enactment ofthc Greater New York City Charter; and that the 
existing carriers sought an exclusive arrangeinent with the City that would bar the new entrant. 
‘I’hc carriers offered to coiisider a City franchise, if the City made thein the exclusive providcrs of 
tclcplionc service. ‘I’hcse negotiations ncvcr came to fruition and the City did not pursue tlic 
fi-anchise until the instant action some almost 100 years later. 
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includcd tlic requisite permission, as mandated by ‘ ITL 8 27, to place wires underground 

throughout thc City is unclear. 

I lowever, Verizon asserts that any lack of specificity as to the privileges its predecessors 

ensjoyed is clarilied by the City’s course of conduct. Vcrizon alleges that over the past one 

hundred-plus years there were countless orders by the City dirccting the placement ollines 

underground and permits issued to Verizon and ils predeccssors to do such work in the City’s 

rights-of-way; and that under Ncw York City Charter S; 2903 (b) ( 5 ) ,  such pcrniits may only be 

issucd to a duly authorized entity carrying on the business of transmitting, conducting and using 

electricity, which iiicludes telecoinmunications providers; and that the issuance of thcsc 

innumerable permi I s  confirms or recognizes that Verizon and its predecessors were duly 

authorizcd to providc tclcphonc service throughout the City by meaiis of aerial and underground 

lines. 

The City counters that the course of conduct argument is really tlic same as the waiver 

aiid estoppel argunicnt raiscd by Verizon on the prior motion, which was corrcctly rejected in my 

earlier decision. The City also claims that Vcrizon is misreading the New York City Chartcr 15 

2903 (b) ( 5 ) ,  in that the Charter provision mcrcly states a requirement that a party obtaining a 

perinit be duly authorized to inakc such application. The City argues that this means that Vcrizon 

inirst have previously been granted pcrniission to place its equipnicnt underground h m  anothcr 

source, namely the City Council or its prcdecessors. 

On tlic prior motion, Verizoii argued that the same coursc of conduct gave rise to an 

estoppel, in that it relied on the statcnicnts of the Corporation Counscl’s 19 10 opinion and the 

perinits issued ovcr tlic ycars to Vcrizon and its predecessors. My prior decision recognized that 
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waiver or estoppel are not generally available defenses against a municipality, and that, as such, 

Verizon’s argumctit was unpersuasive. 

Verizon’s currcnt argument differs froin its earlier position. It relies on its interpretation 

of New York City Charter 8 2903 (b)  ( 5 )  as confirmation of tlic privileges rcfcrrcd to in the 

h a r d  of Estimate and Apportionincnt niinutcs. In essence, Verizon claims that, as a duly 

authorized telecommunications coiporation with a state franchise, under TCL 5 27, Verizon, and 

its predeccssors, cmied on the business of transmitting telephonic communication through thc 

use of electric wires and more reccntly ilberoptic cable,’ and that [or such a business, the granting 

of permits by the Commissioner of the Department of Transportation, under New York City 

Charter 8 2903 (b) ( 5 ) ,  can be deemed lo constitute perniission to place cquipmcnt underground 

throughout the City without rcsort to any additional permission in the h r m  of a city franchise or 

othcrwise. 

The City disputes Verizon’s interpretation of the Charter provision. It reads the Charter 

to prcclude permission in the absence of a prior grant of authority in accord with I C l ,  $ 27 by thc 

City Common Council (tlic City Chiiicil or its predecessors) for the placement of Vcrizon‘s 

telecommunications cquipment underground. 

The Cornmissioner of the City Ilcpartnient of Transportalion has “chargc and control . 

My prior decision in this matter coiicludcd that iiberoptic cablc came within the prior x 

grants of permission, because “general incorporation acts havc usually been givcn a sufficiently 
broad i iitcrpretation to meet progressive invcntioiis in the enterprises mentioned,” Holmes 
Xlw/ric  Protcctivc C’o 17 Willicrms, 228 NY 407. ‘I’hc ‘I’clcgraph Act 01’ 1848, the prcdcccssor to 
‘1 (’I,$ 27, was held to apply to thc iicw invention ol the telephone, .sec Hudson Riv. Tcl. (-‘(I. v 
W~r/c~r-idir/ Tirriipiko & HH C’o., 135 NY 393, so that in thc colninunication industry, thc invcntion 
of libcroptic technology would bc enconipasscd within the prior grant. 
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“relating to thc construction, niaintenaiice and rcpair ot‘ public roads, streets, highways, 

parkways, bridges and tunncls,” iaidcr Ncw York City Charter 2903 (b).  Subdivision 5 

provides that the C?ommissioner is charged with rcsponsibility for: 

regulation of the use and transmission of gas, electricity, pneumatic 
power for all p~irposes in, upon, across, over and under all streets, 
roads, avenues, parks, public places and public buildings; regulation 
ol‘ the construction of electric trains, conduits, conductors and subways 
in any streets, roads, avenues, parks and public places and the issuance 
ofpermits to builders and others to use or open a street; and to open 
thc sanic for tlic purpose of carrying on the business of transmitting, 
conducting, using and selling gas, clcctricity or steam or lor the 
service of pneuinatic tubcs, provided, however, that this subdivision 
shall not bc construed to grant permission to open or use the streets 
except by persons or corporations otherwise duly authorized to carry 
on business of the character above specilied. 

Tlic City’s rcading of the statute is too narrow in light of the broad language of “carrying 

on thc busincss of transmitting, conducting using . . . electricity’’ employed in thc Ncw York City 

Charter. I f  the. intent of the provision was as indicated by the City, the language employed in thc 

Charter should liavc bccn more precise, and the authorization directed to the particular part of thc 

business, such as underground placenicnt, rather than the general carrying on of business in thc 

fields reciled. 

C’lcarly, Vcrizon and its predecessors were corporations duly autliorizcd to carry on a 

business of a character specilied in the C‘hartcr provision, so that the issuance of a permit would 

constitute permission to open or usc the streets ol‘ the City. Verizon’s inteiprctation of thc New 

York City Charter provision is more consistent with the language of thc Charter and conlirms the 

scope ol‘the privileges alluded to in the resolutions in  the minutes of the New York City Board of 

Estiniatt‘ and Apportionment cited abovc. ‘I’hus, Verizon has authority to place its 
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~eleCo1iiniLiiiications I‘acilitics and equipmcnt underground throughout the city without thc need 

for some underlying additional aulhority fr-on) the City Council or its predecessors in the form of 

a city hnchise ,  ordinance or resolution. 

The Commissioner of the Department of Transportation is charged under New York City 

Charter 4 2903 with tlic responsibility to determine whethcr there is need to place 

telecommunications eq~iipmcnt underground. Where the C‘ommissioner so dirccts and issues a 

permit, 110/r?7eks, szprn, 228 NY 407, states the permit “indicatc[s] that . . . thc rights of the 

[telephonc conipaiiy] in the streets dcrived from [the ‘17clcgraph Act] havc been assumed, 

recognized and actcd upon.” To do othcrwise, would be to impede Verizon’s state lranchisc 

rights, under TCL 27, to place lines aerially, which constitutes a property right that Verizon 

may enforce in court. What is particularly troublesome in the City’s position is that the City is 

admitting to over a century of allegedly improper and unauthorized issuance of permits lo 

Verizon and its predccessors, which were ncver contested bcfore, without any explanation for its 

lack of diligence and ultra vires conduct. 

Coiiscquently, Verimn is cntitled to a declaration that it has authority to place its 

equipment and facilities underground throughout the City of New York, providcd it observes thc 

pemittiiig process set forth in Ncw York City Chartcr 2903 (b) ( S ) ,  117 light of the loregoing, it 

is uiiiicccssary to considcr Vcrizon’s argumcnts with regard to the City’s lack ol‘ entitlcmcnt to 

sddilional compensation under the Stalc Franchise Tax law, violation 01 [he ledera1 

‘I’clccoi~iinunications Act of 1996 and the takings clauses of thc Fcdcral and State C‘onstitutions 

and thc contracts clausc of the Federal C’onstitution. 

Accordiiigly, it is Found that tlic C’ity’s cross niotion lo reargue the prior finding or 
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autbority for Verizon to place lines underground in the County of Brooklyn is denied; and the 

City’s cross motion h r  rencwal of  the [inding and adverse declaration with respect to Vcrizon’s 

city-wide authority, under TCI. $ 27, to placc lines aerially is granted, and on renewal, the 

h d i n g  is clarified oiily to the extent ofniodifying thc right to be subject to the City’s exercise o l  

its police powers and to determinations mandating the placcrncnt of lines underground, under the 

Subway TAWS and subsequent legislation as indicated above, and is otherwise denicd. 

Vcrizon’s iiiotion to rcnew is granted, and upon renewal, the motion for summary 

.judgriiciit is granted, and Vcrizon is entitled to an adverse declaration that: (1) it has authority to 

place its tclephone communications cquiprnent underground in the eastern Bronx, under the 1 895 

annexation legislation which extended the City’s I88 1 Resolution giving Metro, Verizon’s 

predecessor, the right to undcrground installation, and under the Subway I aws, through 

Verizon’s predecessor Westchester; (2) that Verizon has authority to place tclcphonc 

communications cquipmcnt underground in Queens in thc fornicr villages oi‘ Richmond Hill and 

Jainaica based on the permission granted Verizon’s prcdecessor NYNJT by the resolutions 

contained in the iniiiutes of the village councils cited above; and (3) that Verizon and its 

predecessors, as duly authorized corporations carrying on the business of transniitting, 

conducting and using clcctricity and fiberoptic technology for tclccoininunications, have 

pcrinissiori iirider thc minutes of the Board of Estimate and Apportioninent cited above, as 

confirmed by New York City Charter tj 2903 (b) ( 5 ) ,  to placc tclecoinmunications equipnicnt 

undcrground throughout the entire City in accordancc with pcrmits issued by the Conirnissioncr 
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of ‘lraiispui-tation uiiclcr said Charter provision. The partics are directed to settle order and 

judgment in accordance with this decision. 

ENTER: 

F I L E D  
OCT 29 2010 
NEW Y W K  

COUNfY CLERK’S OFFICE 

W 
J.H.O. 

IRA GAMMERMAN 
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