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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK : PART 45

_________________________________________________________________________ X
ALEXANDER GLIKLAD. '
Plainiift, : Index Ng. 60233500
-0 2aiN gl : DECISION AND ORDER
MICHAEL CHERNEY. : Motion Sequence No, (023
Defendant, :
__________________________________ -...,.......M_....M.,,.,....__.._..,.._-_..._w..-___..,w..__-._..,w....."\:
MICHAEL CHERNEY. '
Plaintiff,
~against-
ALEXANDER GLIKLAD. '
Defendant. :
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MELvin L. SCHWEITZER, .

Plaintiff Alexander Gliklad {Mr. Gliklad) moves, pursuant to CPLR 3126, to surike
certain affirmative defenses and counterclaims of defendant Michael Cherney (Mr, Cherney).
For the reasons set torth herein, the cowrt grants Mr. Glikiad's motion to strike Mr. Cherney’s
First Counterclaim and First Affinmative Defense, and denies Mr. Gliklad’s motion to strike
M. Cherney’s Ninth Affirmative Defenge,

Background

On July 29, 2009, Mr. Gliklad initiated this action by moving {or summary judgment in
licu of complaint 1o enforce a promissory note, dated October 11, 2003, in the amount of
$270 million (the Note). Tt is uncontested that Mr. Chemey’s New York attorney prepared the

Note, and that Mr. Cherney signed it as borrower. Mr. Gliklad claims the Note was
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consideration for transferring his 26.37%, equity interest in the Russian coal company

KuzbassRazrezUgol (Kuzbass Coal} 10 Mr. Cherney and that he mistakenly signed his name
urler the term “borrower™ on the Note because he was intoxicated, indicating that he and

Mr. Gliklad shared & meal with plentiful amounts of alcohol betore si gning the Note in Vienna,
Austria,

Mr. Cherney bas repeatedly asserted that he believed he was signing as the witaess, not
as the borrower, on the Note. Mr. € herney alleges that, in fact, Mr. Gliklad owes hin the
$270 million for a loan thal a campany controlled and funded by him made between 1996 and
F998 o two entities in which Mr. Gliklad had an inferest. The loan was allegedly made to
finance the construction and development of a new railway system in Russia in conjunction with
the Russian Ministry of Transportation.

The court denied Mr. Gliklad’s motion for suminary judgment. Since then hoth the
partics and the court have expended substantial time and resources o this litigation. The parties
have participated in numerous conterences, submitted correspondence to the court. filed
numerous motions, taken depositions and otherwise actively engaged in discovery. The court
has handed down several decisions, devoting its scarce resources to the resolution of the issues
put belore it

Mr. Cherney alleges that the loun supporting his claim was made by Nash Investments
Ltd. to Vitapoint Lid. and Otava Tnvesi and Trade Co. (the Nash/Vitapoint loan). Mr. Cherney
lirst claimed — without providing supporting evidence — that none of the principal on the loan

was repaid. Affidavit of Michael Cherney in Opposition to Motion for Summary Judgment



Pursuant o Promissory Note, dated August 25, 2009 (M. Cherney's August 25, 2009 Affidavity,
16, However, afier Mr. Gliklad produced evidence supporting his claim that the
Nash/Vitapoint loan was repaid and could not be the basis for Mr. Cherney’s contention that he
was the witness and not the borrower on the Note, Mr. Cherney radically changed his position.,
He conceded that the loan had been largely repaid and accepted the validity of a number of

Mr. Giiklad’s supporting documents. Defendant Michael Cherney’s Memorandum of Law in

Opposition to Motion to Strike Pleadings, dated April 6, 2012 (Mr, Cherney’s Memorandum) at

7.

The affirmative defenses and counterclaims Mr. Gliklad seeks to strike in this motion are
set forth in a pleading entitled Revised Atfirmative Defenses and Counterclaims, dated
November 20, 2009 (Mr, Chemey’s Revised Affirmative Defenses and Counterclaims). In this
pleading, Mr. Cherney alleges Mr. Gliklad owes him $270 million, not the other way around.

Mr. Cherney alleges the following:

8. That this action is utterly baseless is also established by the
seven-page alfidavit of Gliklad, dated September 15, 2009, filed in opposition to
Cherney’s motion io dismiss or stay this action. One searches in vain for even
one single well-pleaded allegation of fact concerning the alleged deal between
Gliklad and Cherney pertaining to Kuzbas Coal, The closest Gliklad comes is in
paragraph § 11(q). in which Gliklad states tjat after having made “a multi-miliion
dollar investment in Kuzbas, and serving as its Chairman, I have not received any
money back from Chernoi as agreed or from anyone else.” He further writes that,
because Kuzbas was a “huge and very significant company . . . [i]t only makes
sense that Chernoi would pay me for my having agreed to cede my position and
compensation for my investment.” However, Gliklad does not qver any specifies
whatsoever of what that agrecment might be, and he does not attach or reference a
single contract or other document which specifies what the terms of any deal
involving Kuzbas were, Gliklad's allegations regarding Kuzbas are an abject
fabrication. If there was any documentary evidence to support the existence of
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such a deal. 1o be sure, Gliklad’s lawyers, Winston & Strawn, would have
provided it to the court as some proof of the truth of what their client was saying,

9. In fact, the truth of the matter is disclosed in Exhibit H to the
Affidavit of Michael Cherney, sworn to on Auvgust 25, 2009. This Affidavit and
Exhibit H had been filed at the time of Mr. Gliklad's affidavit dated
September 15, 2009, and indeed, in his affidavit of September 13, 2009,

Mr. Gliklad takes issue with certain statements made in Mr. Cherney’s August 25,
2009 affidavit but not with the correctness of Exhibit 1, Exhibit His a lwo-page
“Statement of Facts™ 1o which the court is respectfully referred. This document
summarizes all material investments and transactions between Mr. Cherney and
entities controlled by him, on the one hand, and Mr. Gliklad and entities
controlled by him, on the other hand. On page 2 of the Statement of Facts, under
“Contracts,” there is a summary of a “Deed” of July 7, 1999, signed between
Gliklad and a representative of Cherney. Per the Statement of Facts, the Deed
certifies that the Habilities of Gliklad to Cherney sum to $269,445,709 (on the
Russian Railway transaction} plus an additional $1 3.553.849 “for the purchase of
shares in KuzbasRazrezUgol.” Thus, as of this date, July 7, 1999, it was Gliklad
who owed Cherney money on Kuzbas and not the other way around.

10, On April 6, 2001, a meeting was held in New York among
Alexander Gliklad, two attorneys then affiliated with Roberts & Holland {Stuart
Gross and Peter Glicklich), Mr. Gliklad's son-in-law and Mr. Cherney’s
representative Robert Kessler. Contrary to the Gliklad Affidavit, Arik Kislin did
not atiend this meeting. Mr. Gross took notes of everything of a material nature
which was discussed at the meeting and has maintained those notes without any
allerations continuously since April 2001, The meeting was purely informational
and no transactions of any kind were agreed upon or consummated.

1. The sole purpose of the meeting, as confirmed by Mr. Gross’s own
rotes, was for Mr. Gliklad ro inform the representatives of Mr. Cherney when,
where and how My, Gliklad would repay Mr. Cherney the massive debt which
My Gliklad siill owed Mr. Cherney. There was no discussion of any debt
allegedly owed by Mr. Cherney to Mr. Gliklad.

12. Althe April 6, 2001 meeting, as recorded in the Gross notes,
Mr. Gliklad stated that he still owed Michael Cherney $70 million. While this
figure is a lie, for present purposes it is sufticient to note that Gliklad did nof
claim at the meeting that Cherney owed him, Gliklad, any money. Furthermore,
this meeting oceurred years after the Kuzbas coal {ransaction referred o in the



July 7, 1999 Deed. The meeting notes do not reflect that Kuzbas even arose, let
alone that Cherney owed Gliklad any money as a result of the Kuzbas transaction.

3. In his affidavit, Mr. Gliklad offers no suggestion whatsoever, fet
alone any proof or evidence, that between the April 6, 2001 meeting in New York
and the signing of the alleged note on October 11, 2003, transactions of any kind
occurred between Gliklad, and entities under his eontrol, and Cherney, and
entities under his control. In [act, there were no such transactions.

4. In addition, after April 6, 2001, Gliklad never made one further
payment of any kind to Cherney,

15, Therefore, the court should reform the alleged note to reflect the

actual understanding between the parties, that Cherney is the witness and Gliklad
i the borrower, under a note in the amount of $270 million.

16. Alternately, the court should enforce the oral agreement reached
between representatives of Cherney and Gliklad when it became clear that
Gliklad would be unable to make ful repayment of his $270 million debt 10
Cherney. Under that agreement, Gliklad owes Cherney $90 million, plus
prejudgment interest,

7. Inaddition, because this Jitigation is patently “frivolous.” within

the meaning of applicable New York law, Cherney is entitled to a judgment

which includes provision for his reasonable attorueys’ fees, investigative

expenses, court costs and any and all other case dishursements,

Mr. Cherncy’s Revised Affirmative Defenses and Counterclaims, 4 8-17 (emphasis in
original). Based on these allegations, Mr. Cherney asscrts, as his First Affirmative Defense and
First Counterclaim, that the Note should be reformed to reflect Mr. (ilikiad as the borrower and
Mr. Cherney as the witness. Id., 19 18-22; 41-46. Additionally, as his Ninth Affirmative
Defense, Mr. Cherney asserts that the Note is void for lack of consideration. fd., 4% 37-38.

On July 14, 2011, the court rendered a Decision and Order in connection with an anti-suit

injunction with respect to a lawsuit filed in [srael by Mr. Cherney relating to the matters in this



litigation. In it the court noted that Mr. Cherney “has resisted discovery imo the accounts that
conclusively would prove whether or not the loan was repaid.” July 14, 2011 Decision and
Order. Subsequently. the court granted Mr. Gliklad permission to mave to compel the
production of documents relating to repayment of the Nash/Vitapoint loan as wel| as

Mr. Cherney’s interest in Kuzbass Coal. Mr. (ilikiad then moved to compel production of the
following documents requested in his Amended Notice for Discovery and [nspection, dated
June 7, 2011 (Mr. Gliklad®s Amended Notice for Discovery and Inspection):

»  All hank statements. wire transfer records, and/or tax retumns related to payments
received by Nash investments Ltd., Arufu Invest and Trade, or any other entity allegedly
related 1o Michae! Cherney from Vitapoint Lid., Otava Invest and Trade Co. or any other
entity associated with the Russian Ministry of Railways transaction.

* Al audited financial statements of Nash Investments Lid. from 1996 through 2004,

* All documents related to Cherney’s investment in Kuzbass Coal, including but not
limited 10 bank statements and wire transfer records. This includes but is not limited to
documents related to Cherney’s acquisition or disposition of his interest in Kuzbass Coal.

Mr. Gliklad’s Amended Notice for Discovery and Inspeetion, Doc. Req. Nos. 5, 7, 9-12;

Memorandum of Law in Support of Plaintifl*s Motion to Cump&:i Production, dated

November 1, 2011 at 2; January 31, 2012 Decision and Order (January 31 Order) at 2-3.1

' Between November 2009 (when Mr, Gliklad served his First Notice for Discovery and Inspection) and

May 2011 (when the court siruck Mr. Cherney’s urisdictional defense) the parties focused primarily on
jurisdictional discovery, However, Mr. Glikiad requested the Nash/Vitapoint und Kuzbass documents in November
2009 in his First Notice for Discovery and [nspection and has done so repeatedly therenfier through letrers and
during conferences. First Notice for Driscovery and Inspection, dated November 6, 2009 (Mr. Gliklad’s First Notice
for Discovery and Inspection): Letter from W. Gordon Dobie to David E. Bamberger, dated January 14, 20§0; Letter
from W. Gordon Dobie to David E. Bambarger, dated July 12, 2010.
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M. Gliklad argues that since he served his Amended Notice for Discovery and
Inspection, he has requested these documents repeatedly during numerous meet and confers. In
fact, as Mr. Cherney’s attorney wrote in  letter 1o the court dated August 2, 2011, pursuant to
the “deadline agreed upon during the July 26 status conference . . . [bJoth parties shall have

completed their respective documents productions by August 30, 2011 . ... Letter from Brian

[E. Maas to Joseph D. Hansen, dated August 2, 2011 (emphasis in original). Mr. Cherney has not
complied with this deadline. Mr. Gliklad asserts that it was only afler all of these futile requests
that he was forced to scek a ruling from the court. On January 31, 2012, linding the requested
documents to be material and necessary to the resolution of the claims and defenses at issue in
this litigation, the court granted Mr. Gliklad's Motion to Compel, ordering Mr. Cherney to
produce, within thirty days, the requested documents or a “sworn affidavit that the documents
are not in his posgsession or control and he cannot produce them.” January 31 Order at 3. The
court further stated as follows:

In the event, with respect to the Nash/Vitapoint Documents, M. Cherney

provides this affidavit in licu of producing the documents, the court will entertain

a motion (o strike Mr. Cherney’s First Affirmative Defense and his Firss

Counterciaim from his Revised Affirmative Defenses and Counterclaims. In the

event, with respect to the Kuzbass Coal Documents, Mr. Cherney provides an

affidavit in lieu of production, the court will enterfain a motion to preciude

Mr. Cherney from arguing a tack of consideration for the Promissory Note.
Id at 3-4.

Mr. Cherney did not produce the requested documents, but submitted an affidavit, sworn

to onMarch 1. 2012, Mr, Cherney’s Affidavit states in relevant part:



4. With respect o the Nagh Documents, | have produced all such documents
within my possession, custedy or control. To the extent any additional documents
exist, | cannot produce them because they are outside of my custody and control,
Asiomy relationship with Nash, 1 refer to my response (o Interrogatory No. 3 in
Defendant’s Responses and Objections to Plaintiff’s Third Set of

inferrogatories. . . |

7. With respect to the Kuzbass Documents, I have produced all documents

related to Kuzbass in my possession or control. As to documents purportedly

showing my acquisition in Kuzbass, 1 described fully in my response to

Interrogatory No, 1 ., . my role in financing the purchase of Kuzbass shares hy

others and the economic interest that | received. Thave never claimed that |

personally owned shares in Kuzbass at any time. . .. Accordingly, | cannot

produce the requested documents simply because they do not exist.

Affidavit of Michael Cherney in Further Opposition to Plainiiff’s Motion to Compel the
Production of Certain Documents, dated March 1, 2012 (Mr, Cherney’s March 1, 2012
Affidavic), 9% 4 and 7.

I his response to Interrogatory No. 3, Mr. Cherney explained that while he “provided
funds to Nash,” he “did not personally or directly own an interest in Nash.” Rather, “entities in
which he held a substantial interest ultimately owned Nash.” Defendant’s Responses and
Objections to Plaintiff's Third Set of Interrogatories, dated December 27,2011 (Mr. Cherney’s
Responses (o Inferrogatorics) at 6.

In his response to interrogatory No. 1, Mr. Cherney explained that he was a member of a
joint venture which, in 1997-9%, had indi rectly acquired two blocks of Kuzbass Coal shares, each
being approximately 25%. 7 at4. F urther, according to a 2002 Declaration which

memorialized the structure of the joint venture, Mr. C herney “cither directly or through entities

owned controlled or affiliated to him would provide the Venture with financing to enable the



acquisition of various investments and their financing requirements.” Declaration, dated July 1,

2002 (2002 Declaration) at 2. The other three members of the joint venture were responsible for
supervising the management of the acquired companies. 14 at 3.

In response to Mr. Cherney's submission of an affidavit in lien of the requested
documents, Mr. (Hiklad now makes the instant motion 1o strike.

Discussion
CPLR 3126 provides, in refevant part:
IWany party . . | refuses to obey an order for disclosure or wilfully fails to
disclose information which the court finds ought to have been disclosed pursucant

1 this article, the court may make such orders with regard Lo the faiture or refusal
as are just, among them:

3 ‘an order striking out pleadings or parts thereof. . . .
NY CPLR 3126 (emphasis added),

The parties dispute whether Mr. Cherney has violated the court’s January 31, 2012
Decision and Order. Mr, Gliklad argues that Mr. Cherney’s March 1, 2012 Affidavit is so
inconsistent with his prior representations as to be in vielation of the court's January 31, 2012
Decision and Order. My, Cherney contends he has done exactly what the court permitted him 1o
do in the absence of producing the requested documents — submit an affidavit explaining why he
has not done so. The court need not determine whether Mr. Cherney has violated the court’s
order, as the sanctions of CPLR 3126 may be imposed for noncompliance with the opposimg
party’s discovery demands. Indeed, this conclusion is evident from the plain language of the

statute, given the conjunction “or” in the preamble.

9



Amendments to CPLR 3 126, likewise supgest that refusal to obey a court order is not
necessary for the imposition of sanctions. Prior (o 1978, the italicized language above was
absent, and it was unclear whether a party must obtain a court order to compel disclosure before
seeking sanctions under CPLR 3126, See Coffey v Orbachs, Inc.. 22 AD2d 31 7,318 n*

{(1st Dept 1964), Tn Coffey. the court discussed differing views on the subject and decided that a
motion for sanctions need not he preceded by an order to compel disclosure pursuant to

CPLR 3124, Jd. To clarify the issue. the court in Cojffey suggested that “the Legislature should
eliminate all doubt by adding the words *pursuant to notice duly served” afier the word
‘disclosed” in CPLR 3126, 74 The Legislature heeded the court’s advice and amended

CPLR 3126 accordingly in 1978, The Judicial Memoranda explain that, pursuant to this
amendment, disobedience of a court order to disclose is not hecessary for the imposition of
sanctions under CPLR 3126, and that noncompliance with an adversary’s discovery demands is
suflicient. McKinney’s 1978 Session Laws of New York at 1909,

In 1993, the Legislature amended the section yet again, substituting the clause “this
article™ for “notice duly served.” This amendment on] y expands the scope of CPLR 3126, As
the Judicial Memoranda and the Advisory Committee on Civil Practice explain, this amendment
“would make it clear that a willful faiture to disclose information within the meaning of section
3126 includes a wiltful failure to amend or supplement a response to a disclosure request as
required under new subdivision (h) of section 3101 McKinney's 1993 Session Laws of New
York at 2933, 3169, In other words, the 1993 amendment retains the force of the 1978 version

of CPLR 3126, which allows for sunctions without disobedience of a court order. See fn e 770
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Chifdren, 620 NYS$24 677 {NY Fam. Ct. 1995) {discussing the CPLR 3126 amendments and
reaching the same conelusion); see alse Turk Eximbank-Export Credit Bank of Turkey v
Bickakciogin, 81 AD3d 494 (Ist Dept 201 1) (affirming unanimously Supreme Court’s striking of )
defendant’s “answer for failure to comply with discovery.”™).

The court now turns o the issue of whether Mr. Cherney has wilfully “lailfed] to disclose
information which the court finds ought 1o have been disclosed.” CPLR 3126. The court first
addresses Mr. Cherney’s failure to produce discovery relating to the Nash/V itapoint Loan.

Nash/Vitapoint Documents

On August 25, 2009, Mr. Cherney swore that “right up to October 2003, Gliklad had not
repaid any prineipal on the $249,750.000 I had lent to him.” Mr. Cherney’s August 25, 2009
Affidavit (emphasis added). In response, Mr. Gliklad submitted evidence in February 2011
purparting to show repayments totaling $270,516.446. Ex. 28 and 29 to Affidavil of Alexander
Gliklad, dated Febroary 9, 2011, The evidence included eleven wire transfers in favor of Nash,
spanning the dates of May 30, 1997 through June 28, 1999, and totaling $171.5 million. The
evidence also included a bank statement, dated October 21, 1999, reflecting a transter of
$20 million to Nash. Lastly, Mr. Gliklad produced three letters, written by Vitapoint in 1999,
directing various entities, which were allegedly indebted to Vitapoint, to transfer funds 1o Nash,
The funds described in these letters totaled £79.016,4446,

Onee Mr. Gliklad produced this evidence, documenting the entire loan’s repayment,
Mr. Cherney abruptly and radically changed his position. He claimed that “Chemey-controlled

entilies . . . had been repaid $171.5 million, leaving an unpaid principal balance at the end ol

H



1999 0f §78.25 million.” Mr. Cherney'’s Memorandum ag 17. Mr. Chemney explaing bis
conclusion by accepiing the vatidity of the leven wire transfers and disputing (he validisy of the
bank statement and the theee Vitapoint letiers. This tactic enables Mr, Cherney 10 maintsin his
pesition that Mr, Glikiad was the intended borrower on the Note. It also underscores the
imporiance of M. Cherney’s produetion of Nash’s records refating to the Nash/V itapoint loan,
Mr. Cherney has made statements that cast doubt on his contention that he is unable 10
produce the Nash/Vitapoint records requested by Mr, Gliklad. My Cherney has repeatedly
claimed that he “controlled” Nash., Affidavit of Michael Chermey, dated September 12, 2004
(Mr. Cherney’s September 12, 2004 Affidavit), 4 3: Mr. Cherney’s Memorandum at 16, He has
also elaimed, withowt proffering his personal financial records, to have “controlled and funded
personally™ Nash. Mr, Cherney’s August 25, 2009 Affidavit, % 9. These assertions were
obviously made to bolster his chaim that he was not sigaing as the borrower on the Note, In
other words. Mr, Cherney is asserling that he was in effect obtaining Mr. Gliklad's agreement to
repay the Nash/Vitapoint loan. But when asked to produce records related to this loan.
M. Cherney claimed — in the same submission in which he alleged coatrol of Nash - that he had
no access 1o Nash documents because “he has never owned Nash directly, has never been a
director and has never held a power of attorney for the company.” My, Cheriey's Memsoranduin
at LG, In sum, Mr. Cherney alleges a relationship with Nash such that he could cause it to extend
250,000,600 in aredit, which he funded. but profters no records of this funding and cannot
obtzin Nash’s books and records with respect to the credit’s repayment. M. Cherpey’s

contentions highlight, on oue hand, Mr. Cherney’s poat of proving that he was not the intended



borrower on the Note and, on the other hand, his goal of excusing the absence of the
Nash/Vitapoint documents that could demonstrate that Mr. Gliklad was not the intended
borrower on the Note.

There are additional facts relating to the Nash documents which shed light on the tack of
credibility of Mr. thernc}”spms.ition.. O November 4, 2011, M. Cherney's attorney sent a
tetter to a fiduciary for Nash, Kypros Chrysostomides (Dr. Chrysostomides), asking for
documnents relating to Nash, “including its bank statements, wire transfer records, and/or tax
returns for the years 1996-2004. Letter from Brian £, Mais to Kypros Chrysostomides, dated
November 4, 2011. Dr. Chrysostomides denied the request, stating that “Mr. Cherney has never
been involved as either reg? stered shareholder or beneficial owner of Nash Investments L1d., nor
has he ever been an authorised person in connection with this company.” Email from Kypros
Chrysostomides to Brian . Maas, dated November 8, 2011. Mr. Cherney asserts that this
demonstrates he has no control of Nash that ‘w.outd he sufficicnt to grant him access to its
documents.

However, as Mr. Cherney admits, he did have access to Nash in 2004, Indeed. this is
how he obtained detailed Nash financial docaments which show payments from Nash to
Vitapoint and Otava, Mr. Chemney explains that in 2004, Todor Batkoy {Mr. Batkov), a
Bulparia-based attorney of Mr. Cherney’s, sought to “learn the precise amount of money
advanced by Nash to Gliklad's companies in 1997 as part of [Mr. Batkov's] efforts to collect the
debt owed by Gliklad,” Alfirmation of Brian E. Maas in Opposition to Motion to Compel and

for Sanctions, dated December 2, 2011 (Maas Afficmation), ¥ [4. Mr. Cherney further explains



that Mr. Batkov “was collecting these documents in order 10 effectuate a transfer of the debt
owed by Vitapoint from Nash to another company coutrolled by Cherney, Denise Overseas
Limited” (Denise). Mr. Cherney’s Memorandum at 10 n.5. Thus, Mr. Batkov requested - and
was granted ~ access to Nash documents from Nikita Ataullaev (Mr. Ataullacv), who held a
power of attorney for Nash from 1997 1o 2004.2 Maas Affirmation, Y14,

In sum, it is Mr. Cherney’s contention that Mr, Batkov was assisting him in collecting the
debt awed by Vitapoint and also consolidating the debt in Denjse. However, Mr. Batkoy
supposedly made no effort to acewately establish the amount of assets 1o be recorded any
Denise’s books or the amount to be collected from Vitapoini, as he made no request for
documents reflecting the loan's repayments which, as Mr. Cherney now admits, did in fact take
place as of 1999, Mr. Cherney’s Memorandum at 17, This is simply not credible. It smacks of
a fabrication by Mr. Cherney 1o excuse noncompliance with his obligation to turn over all
documents related 1o the N ash/Vitapoint loan.

Another incredible aspect of Mr., Cherney’s story is the fact that while he has produced
carefully documented evidence of payments from Nash to Vitapoint he has failed to produce any
financial documents evidencing that he funded those payments. Nor has Mr. Cherney produced
any evidence showing that he was authorized to collect on the Nash/Vitapoint loan. Indeed, any

documents to that effect would be in Mr. Cherney’s possession, and the ability to produce them

On December 31, 1999, Mr. Ataullacy signed a deed confinming that Vitapoint “has fully repaid the loan
extended by” Nush. Deed, dated December 3L 8999, However, My, Ataullaey recently claimed that he does not
remember baving signed the deed, and that Mr. Gliklad’s debt to Nash had nol been setted during Mr. Ataullacy's
time with Nash. Declaration of Nikita Arollzev, dated June 8, 2011,
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would not depend on whether he has access 1o Nash documents, Further, Mr. Cherney had an

obligation to furnish these documents as the cowrt’s Janvary 31 Order or My, Gliklad’s discovery

requests encompass their production. My, Gliklad's Amended Notice for Discovery and

lnspection, Doc. Req. Nos. 5 and 6.

In light of M. Cherney’s contradictory statements regarding the balance due on the

Nash/Vitapoint loan, his careful documentation of payments from Nash to Yitapoint and the

absence of Nash records reflecting repayments on the loan, and his inability to demonstrate that
he {unded Nash’s payments to Vitapoint or that he is authorized to personally collect on the Joan,
the court finds that the explanation, in his latest affidavit, of his inahility to produce the
Nash/Vitapoint documents 1o he expedient and simply ot credible.

The court has given Mr. Cherney ample Opportunity to produce the documents which are
the subject of discovery requests made nearly three years ago. Further, after Mr. Gliklad first
requested these documents in November 2009, their production has been the subject of many
mect and confers aver the course of this litigation, but production by Mr. Cherney has not been
forthcoming. The discovery process culminated in the court’s January 31 Order. Therefore, the
court finds it 1o be a reasonable inference that Mr. Cherney's failure to furnish the above
referenced Nash/Vitapoint documents is willfui. See Siegman v Rosen, 270 AD2d 14 {(1st Dept
2000) (“Generally. willfulness can be inferred when a party repeatedly fails to respond (o
discovery demands and/ or to comply with discovery orders, coupled with inadequate excuses
for those defaults™). Accordingly, pursuant 1o CPLR 3126, the court finds itis “just” to strike

Mr. Cherney's First Affirmative Defense and First Counterclaim.



Kuzbass Coal Bocuments

The court turns 1o the issue of Mr. Cherney's failure to produce any documents
concerning his alleged “$80 or $1 10 million investment in Kuzbass [Coal].” As noted,
Mr. Glikiad alleges that he relinquished his 26.37% interest in Kuzbass Coal to Mr. Cherney as
consideration for the Note, In response, Mr. Cherney initially asserted that he did not need 1o,
and did not. purchase any interest in Kuzbass Coal from Mr, Gliklad becanse Mr. Cherney
already owned, through a joint venture, Kuzbass Coal shares which he bought for $80 or
$110 million and later sold for $985 million, along with several other properties in the Kuzbass
region of Russia. 2002 Declaration at 5.

In its January 31 Order, the court directed Mr. Cherney to produce documents in support
of his allegation that he already owned Kuzbass Coal or, alternatively, to produce an affidavit
explaining why he could not do so. T he court noted that without proof of Mr. Cherney’s $80 or
$110 million existing interest, his sale of the Kuzbass Coal shares would only confirm that he
appears to have simply sold the shares which he acquired from Mr. Gliklad in consideration for
the Note.

In the face of this, it strongly behooved Mr, Cherney to produce the documents, and he
has failed (o do so, choosing instead to submit an affidavit. 1n his affidavit he states that he
never “personally owned shares in Kuzbass at any time.” Mr. Cherney’s March 1,2012
Alfidavit, € 7. Therefore, he claims that, since the Joint venture owned these shares, he cannot
produce documents purpotting to show his ownership in Kuzbass simply because such

documents “do not exist.” ld
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The court disagrees with Mr. Cherney’s reading of the Order, which instructed
Mr. Cherney to produce “[a]ll documents relazed 1o Cherney’s investment in Kuzbass Coal, . . .
This includes but is not limired to documents related to Cherney’s acquisition or disposition of
his interest in Kuzbass Coal,™ January 31 Order at 2 (emphasis added). The January 31 Order
encompassed a broader category of documenis, that is, any documents that would show
Mr. Cherney’s indirect investment in Kuzbass Coal through a joint venture,

It is difficult for the court (0 see M. Chetney’s narrow interpretation of the court’s
January 31 Order as a good faith interpretation in light of the clear and unambiguous scape of
what Mr. Gliklad has been seeking in this regard. Over the course of this litigation, Mr. Gliklad
has repeatedly requested Mr. Cherney to produce evidence of his or his joint venture's
ownership of shares in Kuzbass Coal. In his First Notice for Discovery and Inspection, dated
November 6, 2009, Mr. Gliklad requested that Mr. Cherney produce “any documents reflecting
any nterest owned by Cherney or any Cherney Managed Entity” in Kuzbass Coal.

Mr. Gliklads First Notice for Discovery and Inspection, Doc. Reg. No. 16, This document
further defines a “Cherncy Managed Entity™ as “any fund or other entity whose investment
activities were directed, managed or controlled, in whole or in part, by Cherney. .. . #d

Mr. Chermney’s joint venture surely fits within this definition. Further, in 2011, Mr. Gliklad
requested from Mr. Cherney “Jajll documents related to, underlying, and supporting the July 1,
2002, " Declaration.”™ Mr. Gliklad’s Amended Notice for Discovery and Inspection, Doc. Rey.
No. 9. This “Declaration,” which was signed by all four members of Mr. Cherney’s joint

venture - including Mr. Cherney himselt — described the $80 and $30 million invested in
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Kuzbass Coal. Mr. Gliklad's Amended Notice for Discovery and Inspection also requested

Mr. Cherney to produce documents related to any “Cherney Managed Entity” and Imperial
Bank, which, as Mr. Cherney claimed, sold a block of Kuzbass Coal shares to the joini venture.
fel . No. 10.

Additionally, in one of his memoranda, Mr. Cherney claimed to have “invested
$110 miltion in {Kuzbass Coal]”. Memorandum of Law in Support of Defendant’s Motion to
Supplement Alfirmative Defenses and for Summary Judgment, dated March 9. 2011
(Mr. Cherney’s Summary Judgment Memorandun) at 25 (emphasis added). Presumably,
Mr. Cherney interprets this statement o say that he did not personally own Kuzbass Coal shares.
and that the joint venture was the actual owner’ If so, Mr. Cherney cannot read the J anuary 31
Order, which directed him to produce “[ajli documents related to Cherney’s investment in
Kuzbass Coal,” as merely asking for documents that show his personal ownership of Kuzbass
Coal shares. January 31 Order at 2 {emphasis added),

Therefore, given Mr. Gliklad’s requests for production, and Mr. Cherney’s own words in
his memoranda, Mr. Cherney’s interpretation of the January 31 Order is wrong.

Itis worth noting that throughout this litigation, Mr. Chemey advanced conflicting
stories regarding the joint venture’s acquisition of Kuzbass Coal shares. In an eartier
memorandum. Mr. Cherney alleged that he funded Mr. Gliklad's purchase of a 26,37% block of

Kuzbass Coul shares, at feast implicitly acknowledging that Mr. Gliklad was a shareholder in

Indeed, any other interpretation would be inconsistent with his assertion in his Yatest affidavit “T have
never claimed that | personally owned shares in Kuzbass at any time.” Mr. Cherney’s March 1, 2012 Affidavit, %7
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Kuzbass Coal. Mr. Cherney's Summary Judement Memorandum at 1, 5,27, In fact,
Mr. Cherney produced a July 9, 1999 deed allegedly signed by Mr. Gliklad, which allegedly
shows that Mr., Gliklad owed Mr. Cherney $13,533.849 for this transaction. Deed, dated July 7,
1999 However, Mr. Cherney later advanced 4 different version of his story, staiing that he “is
not aware that Alexander Gliklad. directly or indirectly, or any affiliates of his cver had any
interests in [Kuzbass Coal], or in any entities that ultimately owned interests in [Kuzbass Coal].”
Mr. Cherney's Responses to Interrogatories at 5. He further claims that “the ouly 26.37% block
of Kuzbass Coal stock that was ever sold was auctioned . . . and the highest bidder was Sfen
LLC, a company controlled by the joint venture and not owned in any way by Gliklad.™
M. Cherney's Memorandum at 23,

Mr. Cherney has faited to produce evidence supporting cither one of these conflicting
stories. Additionally, Mr, Cherney claimed that he “either directly or through entities owned
controlled or affiliated 10 him would provide the Venture with [inancing to enable the acquisition

of various investments and their financing requirements.” 2002 Declaration at 2. However, he

in the deed, the borrower affirms that he owes the lender $269,445, 709, 1n addition. the borrower affirng a
debt ol $13,533,849 10 the fender “for financing the purchase of [Kuzbass Coal} shares.™ Mr. Cherney claims that
the signatures on the deed are those of Iskander Makbmudov (Mr, Makhmudov), one of Mr. Cherney’s
representatives and a mesmber of his joint venture, and Mz, Gliklad, [t appears from the document that Mr, Gliklad's
allegei signature was placed above the word “lender,” and that Mr, Maklunudov's alleged signature was placed
above the word “borrawer,” Further, the words “lender™ and “borrower™ were crossed out and interchanged. In
explaining this handwritten alteration, Mr, Cherney argues that Mr. Glikdad fraudu lently signed as the lender, and
that Mr. Makhmudov “caught this error and corrected iL” Mr. Cherney’s Summary Judgment Memorandum at 10,

Mr. Gliklad has denied these allegations. Plaintiff’s Reply to Defendant’s Revised Affirmative Defenses and
Counterelaims, dated Decamber 1, 2009, § 9.

In other words, Mr. Chemey first claimed that Mr. Gliklad was the owner of the 26.37% block, snd that
Mr. Cherney only provided the purchase price. Now, however, Mr. Chemney contends that he did not know of Mr.
Gitiklad’s involvement with Kurbase Coal, and that My, Cherney’s joint venture was the owner of the biock.
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failed to produce evidence of this direet or indivect “financing” of the ipint venture. Despite

these failures, the court is reluctans (o strike Mr, Cheraey’s Ninth Affirmative Delense, a dragtic

sanction which would preciude Mr. Cherney Trom arguing a lack of consideration on the Note.

Mr. Cherney argues that he should be alfowed 1o mke discovery from non parties located

in Cyprus, The Bahamus, Switzerland and possibly other furisdictions. The court iy equalty

reluctant to allow My, Cherney to go down this path. Rather, the court orders My, Cherney 1o

make himself available for o deposition (at a location fo be agreed upon or, In the absence of an

agreement, at a focation ordered by the court) to answer relevant questions reluting 1o
Mr. Cherney’s contentions as to where any documents refated 1o Ruzbass Coal are located and
why they are not within his possession or control. The court will review the transcript of
M. Cherney’s deposition and decide whether it is appropriate to strike M. Cherney's Ninth

Altirmative Defense.

Accordingly, it is

ORDERED that the cou grants Mr, Gliklad™s motion 1o strike Mr. Cherney™s First
Cownterelaim and First Atfinnative Defenge; and it is further

ORDERED that the court denies Mr. Gliklad®s motion to strike Mr. Cherney’s Ninth

Affitmative Defense,

Dated: July j? L2012

MELVIN L. SCHIVEITZER
J.S.C.
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