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A motionto dismis's based on the documentary evidence, under CPLR 8 321 1‘(a)(1 ),

: Goshen V. Mutual Ltfe Ins Co. of New York, 98 N.Y.2d 314, 326 (2002)

1

: Before me is a motton by defendants The Forward Associat:on Inc. and the .
Workmen s Circle/Arbeter Ring, lnc (“WC/AR" to dtsmtss the compiamt pursuant toCPLR
§§ 3211(a)(1) and 3211 (@)(7). Upon consideration of all the papers submitted in
| connection with this motton by both sides, and after hearing oral argument | now render

“may be appropriately granted only where the documentary ewdence utterly refutes
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Bt Defendants move to dismiss the first cause of actton for declaratory }udgmeni based - ‘;, o
| on documentary evudence and the breach of contract and fraud couﬂts for fa;iure to state T o

~ gp!amt;ﬁ's factual anegattons conc!uswely estab!;shlng a defense as a matter of Iaw i
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“The teston a motlon drrected at the sufﬂcrency of the comptamt ze not whether af
cause of action is artfully drafted but whether, acceptrng the allegatrbns of the complamt

as true and according them the benefit of every favorable mference alegally cogmzebte

cause of action is made out.” Banc of Amenca Secuntles LLCv. Solow Bldg Co. Il L. L C.,

g 47AD3d239 242 (1st Dept. 2007). t o e L
e The comptamt alleges that piamtrff entered mto an agreement deted March 19 2007 AR
“to buy certain real property from defendants for $34,900,000. The real property was the - ‘

primary asset of defendants which are charitable organizations. Ptamtrff paid defendants

- a good-faith initial deposit of $100,000, as well as the first two downpayments required : :
| under the agreement: $3.5 million on March 19, 2007, and $1.75 mrmt)n onMay 19,2007.

- Two verified petmons were submitted before the Supreme Court seekmgthe court s
leave to sell the property. The first petition, dated August 30, 2007, attached an Affidavit, .

~also dated August 30, 2007, by Robert Kestenbaum, WC/AR Executtve Officer for
EE Strategic Projects and Organization, averring that no membership votewas held byWC/AR
e on the proposed sale of its property, ‘though WC/AR’s plan to set! the property was‘ ,
repOrted at WC/AR's most recent biennial conventton onin June 2006 A revtsed secortd =

petition, dated September 24 2007, was later filed, stating that “no members [of WC[AR]‘

- are entitled to vote on such sale.” (Sept. 24, 2007 Petn 114,

The sale was authorized by an Order dated September 25 2007 srgned by the

Honorable Martin Schoenfeld, J. S.C. : : : )
Almost a year later, in a letter dated September 19, 2008 ptemtrff demanded the e
return of its payments, totaling $5.35 million, with interest, allegmg thet defendants lacked 0
the requrred approvals and consents requrred by law” to agree to seﬂ the property and
, | were “in materral breach” of their representatrons and warranties in the agreement.

On September 25 2008 ptamtrff executed a First Amendment to the agreement k

, agreemg to pay the third downpayment of $1. 75 million: by September 30 2008 and ©
acknowtedgrng that “the Agreement as modified hereby remains in full force and effect.”

- Plaintiff did not make the third downpayment. In a letter dated March 11, 2009,

defendants informed plamtrffthat because plaintiff had breached the agreement byfartmg s
to make its third downpayment which was due September 30, 2008 defendants were 1
; termmatmg the egreement and retarnrng the $5.25 mrltron in downpa'mente ;etread‘y' paidr‘_’ o , .
as liquidated damages. (The letter does not mention the fate of the,"$~1’00,i000'fihitiiai, 1
: deposit.) ‘ | | |

- The WC/AR Natronat Executrve Board approved the sale of the property on
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f February 26, 2007 At the WC/AR biennial convention on June 13 2008 the delegates
'approved the sale by a'vote of 71 to 0, wrth 5 abstammg 3

in its compiarnt plarntrff has breught four causes of actron Frrst rt seeks a N |

deciaratron that the agreement is “null and void ab initio with no force and effect because b

defendants failed to compty with Not-for-Profit Corp. Law §§ 510-1 1 chreﬂy by farimg to
, obtam the requrred member approval from WC/AR'’s members to enter into the agreement

oy ,wrth p!amtrff Second, the complarnt alleges that defendants vrorated the terms of the .

g agreement and “knewrng!y made’ materral false and/or fraudulent warrantres and 1 ;.
representations in the Agreement.” In both Counts | and i, plaintiff seeks $5. 35 mr!hon in.

damages«-—the amount of its deposit and downpaymentswp!us rnterest |
o Fora thrrd count, the complaint alleges that defendants fraudiulentiy “‘induced the ‘
‘ plamtrff to enter into the Agreement" by making false representatrons in therr agreement

- which mduced plamtrff to enter into it and to make the $5. 35 million | in payments and in o

= re!rance on whrch ptamtrff alsoincurred the costs of purchasrng a nearby praperty mciudmg a o

air rrghts Count lll seeks damages of $20 million. - ,
Fourth, plaintiff seeks an mjunctron directingthe foreciosure and sale of the property ,

- ‘to satrsfy ptarntrff’s alleged lien of $5.35 million on the premrses

| Defendants contend that, whether or not plaintiffhas labeled it as such its artegatrenz b .
- that defendants violated Not-for-Profit Corp Law §§ 510-11 is tantamount to aclaimthat |
- -defendants acted without corporate authonty when they entered into the agreement, and 1

that,they had no corporate authority to sell the property. ; H
' | agree. It makes no difference whether or not the complaint actually invokes the

’ phrase “ultra vrres ; the auegatrons in the complamt are ,govemed by N—PCLH§ 203; which -

' prowdes

a corporation, otherwise lawful, shall, if duly approved or authorized by a
- judge, court or administrative department or agency as required, be invalid
by reason of the fact that the corporation was without capacrty or power to
Ly do such act or to make or receive such transfer ~

i

“Noactofa corporatron and no transfer of real or personal prozperty to or by e

 Notfor-Profit Corp: Law § 203(8) The section goes on tolist three csmumstances inwhich |
’ such a lack of capacity or power may be asserted by a shareholder orf the corporatron by; )

/the corporatron itself, and by the attorney general. ]
~ Although there is some confusion in the caselaw on thrs subject section 203 makes _
clearthat it overrules the older common law rule that the ultra vrres defense does not apply

~ to executory contracts. Net~for-Profrt Corp. Law § 203‘rs “taken frorni’ Bus. Corp. Law § o T

§

= : ;




- 203 which elzmmated the common law defense of ultra vires in cases of oontracts whoﬂy 5

, executory on both sides, other than for the three statutory exceptfons (See Not-for-Profit
- Corp Law § 203 cmt.; Bus. Corp. Law § 203 cmt.) See also 711 ngs Htghway Corp V.

F.l M s Marine RepalrSerwce Inc., 51 M:sc 2d 373,375 (Sup. Ct. 1966) (under Bus Corp ]
Law § 203, ultra vires doctrine may not be invoked even though the contract which’ 1s1 -
~c!a;med to be ultra vires is executory) Thus, the contrary holdings in some of the 1ate«19th-r o

i , century and early—20th~century caselaw relied upon by plaintiff, which were decided before

~section 203 was enacted even assuming that they othermse apphed to the facts of tms ,

case, were overruled by statute. Cf., . g Reconstructron Finance Corp v. Eastern Terra s
- Cotta Realty Corp 48 N.Y.S.2d 920, 926 (Sup. Ct. 1944) (quotmg Vought Ve Eastern"r o 1

' Burldmg & Loan Ass'n, 172 N. Y. 508 (1902)) (applying ultra vires common law). :
| The proposed sale in this case was duly authorized by the Supreme Court, as
section 203 requnres and none of the three exceptions under § 203(3) applies: this i is an

o act:on by a party to an arms-length contract with defendants, not w;th a shareholder the S '

i corporatxon |tself or the Attorney General. S

I

The four allegedly fraudulent mnsrepresentat:ons descrlbed miparagraph 34 of the =

complamt bou down to an allegatton that defendants told plamtlffs that they had the power
“and authorization to enter into and to execute the agreement although they did not.
A1th0ugh each of the four (unlabeled) causes of action ostensibly seeks slsghtly different

relief—Count | is framed as seeking a declaratory judgment; Count i aﬂeges breach’ of - o

~ contract and fraud; Count Il alleges fraudulent inducement; and Couht v seeks retunof

;downpayments based on an alleged lien on the premises at lssue——dll of them are based'
on the assertton that the agreement is ultra vires and therefore vozd See Congregatlon
’Vetev Lev D'Satmar, Inc. v. 26 Adar N. B. Corp., 219 A.D.2d 186 190 (2d Dept. 1996)

';' (refusmg to set aside transfers and mortgages of property as ultra vwes, under Not-for—* .

/ Profit Corp. Law 203, despate allegatlons that they were procured by faise and fraudu!ent e

! representatsons where transfersofpropertywere dulyauthonzed bya judge and otherwwse' s
lawful). ' o ' . -
~Under Not-for—Prof t Corp. Law § 203 the agreement was not in fact vond as

. aiteged inthe complamt since the sa!e was authorized by order of the Court on ‘September : .
25, 2007 Therefore, Count | is dismissed, based on the uncontroverted documentaryﬁ :

ev:dence and there is also no legal basis for plaintiff's clatms of breach ofcontractorfraud  ?‘" g o
in Counts |l and iHl. While plaintiff claims that it has a lien on the premlses atissue in the L

sum of $5 35 million, the basis- of its clanmed lien is the alleged false and fraudulent




B 'representat;ons and breach of the agreement Since the agreement eannot be invalidated
: » fbased on the complamt’s allegatsons of fraud, breach of contract, or vcelatnons of Not-for-

Proﬁt Corp. Law §§ 510-11, the cnmpiamt also does not state a !egal bas;s fer p{amt;ff’sf da

- claimed lien in Count IV. ,
‘Therefore, the entire complamt is dismissed, and | do not reach the other issues
, rassed by the parties. '

Fmaﬂy, plamttff’s counsel :mpmperly filed an afftrmatnon mstead ofa memorandumf ‘; »

of law, in suppcrt of its position on this. motion. As counsel surely knews, an affimatm el

“may be faled under penames of per;ury, not in place of a brief but in place of an afﬁdavrt roorg

, by an attomey admitted to practice in New York. CPLR §2106. Afﬂrmattons like afﬁdawts '

are reserved for a statement of the reievant facts; a statement of the re!evant law and &

: ‘arguments belongs in a brief (i.e., a memorandum ef law). 22 NYCRR § 202. 8((:} Wh;le =
b wm not: stnke the tmproperty~fxled aﬁtrmation on thas occas«on, {as T stated at ora%i v

" argument counsel is admomshed not to repeat thns error.

Accoa-dmgly, itis | | |
ORDERED that the motion to dismiss is granted and the complalnt is. dismtssed -

furthef : , B
: ORDERED that the Clerk is directed to enter judgment accordlng!y
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w;th coste and d:sbursements to defendants as taxed by the Clerk of the Court and it ;sfgj 5




