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SMITH, J.:

Defendants, Michael Hall and John Freeman, were accused

of robbing a store and using a stun gun to incapacitate the store

manager temporarily.  We agree with the Appellate Division that

the People failed to prove that the stun gun was a "dangerous
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instrument" as defined in the Penal Law, and that therefore

defendants' convictions for first degree robbery and fourth

degree weapon possession cannot stand.  However, we sustain

defendants' convictions for second degree robbery.

I

The People's main witness was the store manager, Saidou

Sow.  Sow described a robbery by four men; Marcus Mitchell and

Wesley Lee took cell phones from the store, while Hall knocked

Sow down and dragged him outside and Freeman observed the events

and shouted instructions.  Hall, according to Sow, had something

in his hand "like a toy gun," which he put against Sow's chest

three times, producing a sensation "like a fire coming out of the

toy gun."  Describing Hall's third use of the stun gun, outside

the store, Sow testified:

"Mr. Freeman was at the door of the store. 
He was yelling to his friends to use the gun
against my body so that's the time he put on
me.  When he put on me, I couldn't do
nothing.  I dropped my hand.  Mr. Freeman was
there yelling, put the gun on his chest, put
the gun on his chest.  When he done that I
couldn't move anymore."

Sow quickly recovered, however, and confronted Lee, who

was coming out of the store with stolen cell phones.  When Sow

grabbed Lee, Freeman in turn grabbed Sow from behind, holding him

while Lee hit Sow in the face three times.

A security camera in the store captured some of the

scene on a videotape, which was played for the jury.  On the

tape, the face of the man whom Sow identified as Hall is
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concealed, but Freeman's face is visible, and Freeman can be seen

grabbing and holding Sow while Lee hits him.

The jury convicted both defendants of one count of

first degree robbery, two counts of second degree robbery and one

count of fourth degree criminal possession of a weapon.  The

Appellate Division modified to vacate the first degree robbery

and fourth degree weapon possession charges, and as modified

affirmed (People v Hall, 79 AD3d 1068 [2d Dept 2010]; People v

Freeman, 79 AD3d 1064 [2d Dept 2010]).  A Judge of this Court

granted the People and both defendants leave to appeal, and we

now affirm.

II

Under Penal Law § 160.15 (3), a person commits robbery

in the first degree "when he forcibly steals property and . . .

[u]ses or threatens the immediate use of a dangerous instrument." 

Under Penal Law § 265.01 (2), a person commits criminal

possession of a weapon in the fourth degree when "[h]e possesses

any . . . dangerous . . . instrument . . . with intent to use the

same unlawfully against another."  A "dangerous instrument" is

defined in Penal Law § 10.00 (13) as "any instrument . . . which,

under the circumstances in which it is used, attempted to be used

or threatened to be used, is readily capable of causing death or

other serious physical injury."  And "serious physical injury" is

defined in Penal Law § 10.00 (10) as "physical injury which

creates a substantial risk of death, or which causes death or
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serious and protracted disfigurement, protracted impairment of

health or protracted loss or impairment of the function of any

bodily organ."

Here, the charges of first degree robbery and of weapon

possession were premised on the theory that the stun gun Hall

used (at Freeman's urging) on Sow was a "dangerous instrument." 

Perhaps it was, but we agree with the Appellate Division that the

People wholly failed to prove it.

The stun gun was not recovered, and no expert or other

witness was called to explain to the jury what a stun gun is, or

what it can do.  The only evidence of the weapon's potential for

harm came from Sow's testimony, which described pain, a burning

sensation and temporary incapacitation.  These are very

unpleasant things to experience, but they are not "serious

physical injury" as the statute defines it.  The jury had no

basis for concluding that the stun gun was readily capable of

killing or maiming someone, or of causing any of the other severe

harms described in Penal Law § 10.00 (10).

The People's argument is that the jury could have

inferred "that, if defendant had continued to use the stun gun .

. . it could have caused burn scars or caused the victim to fall

limp and suffer serious physical injury by striking his head on

the ground or crashing into the glass counters in his store." 

This sort of speculation is not a permissible ground for a

verdict.  Of course, almost any weapon could cause death or
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serious physical injury, for example by propelling the victim

into a hard or a sharp object.  More proof than that is required

to show that an instrument is "readily capable" of causing such

consequences.

  The Appellate Division was therefore correct in

vacating defendants' convictions for first degree robbery and

fourth degree weapon possession.

III

Defendants claim the trial court erred in refusing to

give a missing witness instruction.  We agree, but hold that the

error does not entitle defendants to relief, because Hall did not

preserve it and as to Freeman it was harmless.

Defense counsel identified four possible missing

witnesses at trial: Sow's brother, who owned the store that was

robbed; Sow's cousin, the owner of a nearby store; the manager of

another nearby store, Mohammed Muflhi; and Isaac Bossman.  The

record does not suggest that Sow's brother was at the store at

the time of the crime, and we see no basis for a missing witness

charge as to him, but as to the other three the charge was

warranted.

According to the prosecutor's opening statement, both

Sow's cousin and Muflhi were friends of Sow who saw part of the

robbery.  The prosecutor said:

"Both of them watched as Michael Hall beat
Saidou Sow outside of the store.  Both of
them watched as John Freeman directed Mike
Hall to do it.
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"Both of them watched as John Freeman held
Saidou so [Lee] could punch him in the face
repeatedly and get away with those phones."

Sow testified that Bossman was a friend of his who was

in the store when the robbery happened, and the videotape

confirms that Bossman was present.  The prosecution did not call

the cousin, Muflhi or Bossman as witnesses at trial.

Before the close of the People's proof, counsel for

Freeman said "we will probably request a missing witness" on the

prosecutor's failure to call Sow's brother, his cousin and

Muflhi.  He also raised the possibility that those witnesses

would be made available to the defense.  After some colloquy, the

court addressed the prosecutor, saying:

"[Y]ou are being put on notice that before
the close of the People's case as is required
the defense is indicating to the court if you
don't call various people they will seek a
missing witness charge at the charge
conference.  You can deflect that by bringing
in the people and having them available to
the defense. If they are equally available to
both sides, then a missing witness charge is
not appropriate." 

After the People had rested, but before a decision had

been made on whether the defense would be allowed to interview

the witnesses, Hall's counsel told the court "I am now requesting

the potential missing witness charge."  He added, however: "Of

course, if there is an opportunity tomorrow for us to have the

witnesses available, I will withdraw that application."  The

court denied both Freeman's and Hall's applications as
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"premature."  

The witnesses defense counsel had asked for -- Sow's

brother, his cousin, and Muflhi, but not Bossman -- were made

available to the defense.  Defense counsel interviewed them, and

decided not to call them.  

Hall's counsel said no more about a missing witness

charge, but Freeman's counsel renewed his motion for such a

charge after the close of all the evidence, for the first time

including Bossman as a missing witness.  His application was

denied.  Freeman's counsel also asked to be allowed to make a

missing witness argument in summation; the court responded that,

if the argument was made, the prosecution "will certainly be

allowed to tell the jury that [the witnesses] were equally

available to the defense."  

Freeman's counsel did make the argument he had

foreshadowed, saying of Sow's brother and cousin and Muflhi:

"They did not give assistance in this trial."  A prosecution

objection was sustained by the court, which then instructed the

jury:

"The jury is not to speculate concerning any
of those individuals . . .  The fact that
they were not called as witnesses in this
case is not to form any part of your judgment
in this matter with respect to the
speculation as to what any of them may have
said."

Hall's counsel also made a missing witness argument in

summation, including Bossman in his list of missing witnesses;
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the prosecution made no objection to this argument, and the court

gave no instruction about it.  The prosecutor, in his own

summation, argued that the defense "could have called the

witnesses just as easily as I could have."  The court overruled

Freeman's objection to this argument, and told the jury:

"the defense has no burden to call witnesses,
but they have the right if they wished to do
so . . . counsel, you could have if you
wished to called any of the four witnesses to
testify on your clients' behalf and you
elected not to, the same as [the prosecutor]
elected not to call them."

The court's rulings on this issue reflect a

misunderstanding of our law on missing witness instructions.

A missing witness instruction, as we explained in

People v Savinon (100 NY2d 192, 196 [2003]), tells a jury that it

may "draw an unfavorable inference based on a party's failure to

call a witness who would normally be expected to support that

party's version of events."  There are three preconditions to a

missing witness instruction:

"First, the witness's knowledge must be
material to the trial.  Second, the witness
must be expected to give noncumulative
testimony favorable to the party against whom
the charge is sought.  . . .  Third, the
witness must be available to that party"

(id. at 197).

As to Sow's cousin, Muflhi and Bossman, these

preconditions were met.  All three were eyewitnesses to the

robbery; all three were friendly with Sow, and could have been

expected to support his version of events; and all were available
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to the prosecution.  It is irrelevant that they were also

available to the defense, in the sense that defense counsel were

allowed to interview them, and the defense could have called them

if it chose.  A missing witness instruction permits the jury to

draw the common-sense inference that a failure to call a

seemingly friendly witness suggests some weakness in a party's

case.  That inference is not rebutted when the opposing party

chooses not to call the same witness -- a witness who, by

definition, the opposing party would expect to be hostile.

For similar reasons, the court's rulings on objections

and its instructions to the jury during closing argument by

Freeman's counsel and the prosecutor were incorrect.  The jury

should not have been told that the absence of the witnesses "is

not to form any part of your judgment."  Their absence was

something the jury could take into account.  And the court's

statement that defense counsel "could have . . . called any of

the . . . witnesses" tended to obscure the point that these

witnesses would normally be expected to support the prosecution's

view of the case.

The court's error, however, does not require reversal. 

Hall expressly withdrew his request for a missing witness

instruction, in return for an opportunity to interview the

witnesses in question, and he was allowed to make a missing

witness argument in summation without interruption or comment. 

As to Freeman, the error was harmless.  Freeman's participation
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in the robbery was recorded on videotape: he is seen in front of

the store during the robbery, looking around, observing the clash

between Sow and the man identified as Hall, and then grabbing and

holding Sow while Lee punches him.  Freeman testified in his own

defense, and did not deny that he was the person on the

videotape.  He instead offered a ridiculous explanation, making

himself first an innocent bystander and then a good Samaritan,

trying to protect Lee against Sow's aggression.  The evidence

against Freeman was overwhelming, and we find it impossible to

imagine that a missing witness charge, or different rulings on

the closing arguments, would have persuaded a jury to acquit him

(see People v Crimmins, 36 NY2d 230, 241-242 [1975]).

IV

Hall complains that he was prejudiced when, during the

cross-examination of Freeman, testimony was admitted about a

previous assault that Hall and Freeman had committed together. 

We see no error.

Freeman, on direct examination, tried to minimize his

connection with Hall.  His lawyer asked him whether he knew Hall,

to which Freeman replied: "I know his sister.  I don't know

Michael Hall as far as me and him, you know, we be together."

In fact, Hall and Freeman had been convicted of

participating in an assault the year before the robbery --

convictions that, the trial court had previously ruled, the

prosecution could not bring out on cross-examination (see People
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v Sandoval, 34 NY2d 371 [1974]).  The prosecution suggested,

quite reasonably, that Freeman's testimony opened the door to the

use of the assault against him; but a problem presented itself

because Hall, who did not testify, had not opened the door to

anything.  The trial judge fashioned what seems to us a fair

solution: he did not allow the prosecutor to refer to the

conviction, but did allow him to ask whether Freeman remembered

"having a fight" along with Hall against another person.  This

allowed the prosecutor to attack Freeman's denial that he knew

Hall well, with minimal prejudice to Hall.

Unfortunately, Freeman's answer to the question was not

as carefully crafted as the court's ruling.  In the course of his

answer, Freeman remarked that "we all [including Hall] got locked

up for so-called assaulting this guy."  That testimony might have

been prejudicial to Hall, but we have no reason to believe that

either the prosecutor or the court saw it coming.  Hindsight

suggests that the prejudice might have been avoided by

instructing Freeman in advance, out of the jury's presence, not

to volunteer this information, but Hall did not request such an

instruction, and we cannot fault the court for failing to

anticipate what happened.

Defendants' other contentions are without merit.

Accordingly, the orders of the Appellate Division

should be affirmed.   

*   *   *   *   *   *   *   *   *   *   *   *   *   *   *   *   *

In Each Case:  Order affirmed.  Opinion by Judge Smith.  Chief
Judge Lippman and Judges Ciparick, Graffeo, Read, Pigott and
Jones concur.
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Decided November 21, 2011
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