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READ, J.:

We hold that the Conflicts of Interest Board of the
City of New York (the Board or COIB) is authorized to enforce the
Conflicts of Interest Law (NY City Charter 88 2600-2607) against
a public servant who is subject to discipline under 88 3020 and
3020-a of the Education Law. As a result, the lower courts
improperly prohibited respondents COIB and the City"s Office of

Administrative Trials and Hearings (OATH) from proceeding with an
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administrative trial against petitioner Stephen Rosenblum, a
tenured assistant principal in the City"s public school system.
l.
In 1964, the Legislature enacted General Municipal Law
article 18 to "define areas of conflicts of interest in municipal

transactions,™”™ while "leaving to each community the expression of
its own code of ethics™ (L 1964, ch 946, 8 1). New York City"s
Conflicts of Interest Law is applicable to all of the City"s
current and former employees, and sets out various ethics rules
designed "to preserve the trust placed in the public servants of
the city, to promote public confidence iIn government, to protect
the integrity of government decision-making and to enhance
government efficiency” (NY City Charter 8§ 2600).

Adopting the recommendation of the Charter Revision
Commission, City voters in 1988 approved the creation of COIB as
an independent body with the power to enforce the Conflicts of
Interest Law (id. 88 2602-2603). Whenever the Board receives a
written complaint alleging violations of the law, it must take
one of four actions: dismiss the complaint If it determines no
further steps are required; send the complaint to the
Commissioner of the City"s Department of Investigation for
further inquiry; make an initial determination that there is
probable cause to believe that a violation of the Conflicts of
Interest Law has occurred; or refer the matter to the head of the

agency employing the public servant in those cases where the
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violation is deemed minor, or related disciplinary charges are
pending there (id. 8§ 2603 [e] [2])-

Once the Board makes an initial determination, whether
based on a complaint, investigation or other information, it must
notify the public servant in writing of the alleged violation
(id. 8 2603 [h] [1]1)- 1If, after consideration of the public
servant®s response to this notice, the Board determines that
there remains probable cause, it

"shall hold or direct a hearing to be held on the

record to determine whether such violation has

occurred, or shall refer the matter to the appropriate
agency 1T the public servant is subject to the
jurisdiction of any state law or collective bargaining
agreement which provides for the conduct of

disciplinary proceedings, provided that when such a

matter i1s referred to an agency, the agency shall

consult with the board before issuing a final decision

(id. § 2603 [h] [2]; see also 53 RCNY 8§ 2-02 [a], 2-

03).

The hearing is conducted by the Board or, upon its behalf, by a
Board member, or the Chief Administrative Law Judge or an
assigned administrative law judge (ALJ) from OATH (see 53 RCNY §
2-03), which has jurisdiction to conduct adjudicatory hearings
for all City agencies (NY City Charter § 1048).

Following the hearing, the hearing officer reports
recommended findings of fact, conclusions of law and a proposed
disposition for the Board®"s review and final action (see 53 RCNY
§ 2-04 [a])- If the Board determines that a violation of the

Conflicts of Interest Law has occurred, it

"shall, after consultation with the head of the agency
served or formerly served by the public servant . .
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issue an order either iImposing such penalties provided
for by this [Conflicts of Interest Law] as it deems
appropriate, or recommending such penalties to the head
of the agency served or formerly served by the public
servant,"”

with the exception of members of the City Council and staff,
where COIB"s authority is limited to recommending penalties to

the Council (NY City Charter 8 2603 [h] [3]; see also id. 8 2606

[b] [Upon determination of a violation, the Board, "after
consultation with the head of the agency involved . . . shall
have the power to impose fines of up to twenty-five thousand
dollars, and to recommend to the appointing authority (i.e., the
employing agency), or person or body charged by law with
responsibility for imposing such penalties, suspension or removal
from office or employment']).
Finally, section 2603 (h) (6) of the Charter specifies
that
"[nJothing contained in this section [2603] shall
prohibit the appointing officer [i1.e., the employing
agency] of a public servant from terminating or
otherwise disciplining such public servant, where such
appointing officer iIs otherwise authorized to do so;
provided, however, that such action by the appointing
officer shall not preclude the board from exercising
its powers and duties under [the Conflicts of Interest
Law] with respect to the actions of any such public
servant” (1d. 8 2603 [h] [6])-
From its creation in November 1988 through 2009, the Board has
imposed fTines on 379 public servants.
In 2007, Rosenblum was employed by the New York City
Department of Education (DOE) as a probationary principal at

Intermediate School (1.S.) 281, a middle school in Community
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School District 21 in Brooklyn. COIB received a complaint that
Rosenblum had approached the principal of 1.S. 228, another
middle school in the district, on October 24, 2007 to request
favorable treatment for his son, a teacher at 1.S. 228.
Rosenblum®s son, who had been removed from the classroom the
previous month because of allegations of misconduct, was at risk
of being fired. Rosenblum was alleged to have offered for his
son to "leave the school and seek a job elsewhere™ if the
principal of 1.S. 228 accommodated Rosenblum by acting to "save"
his son"s employment with DOE.
By notice dated April 28, 2008, the Board advised
Rosenblum of its initial determination that there was probable
cause to believe that this encounter violated section 2604 (b)
(3) of the Conflicts of Interest Law, which prohibits a public
servant from "us[ing] or attempt[ing] to use his or her position
as a public servant to obtain any . . . private or personal
advantage, direct or indirect, for the public servant or any
person or firm associated with the public servant.” In an answer
dated June 27, 2008, Rosenblum asserted that he had "at no time .
. discussed his son®"s employment situation”™ with the principal
of 1.S. 228.
On August 15, 2008, the Board referred the matter to

DOE, Rosenblum®s employing agency, as required by section 2603
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(h) (2) and its rules (see 53 RCNY § 2-02 [a]);' on October 7,
2008, DOE informed the Board that it was not going to take
disciplinary action against Rosenblum. That same day, the Board
served Rosenblum with a petition asking OATH to find that he had
violated the law and to impose a $10,000 fine (the maximum
allowed at the time) and grant such further relief as might be
just and proper. Rosenblum answered and moved to dismiss on
October 17, 2008, arguing that Education Law 88 3020, 3020-a and
2590-j) (7), as supplemented by the collective bargaining
agreement between DOE and his union, the Council of Supervisors
and Administrators, Local 1, AFSA, AFL-CIO (CSA), was the

exclusive method for disciplining a tenured pedagogue.

'This provision states as follows:

""(a) Determination of Probable Cause. If, after
consideration of the public servant®s response, the Board
determines that there remains probable cause to believe that
a violation of the provisions of [the Conflicts of Interest
Law] has occurred, and the public servant has not elected to
forego the hearing, the Board shall hold or direct a hearing
to be held on the record to determine whether such violation
has occurred.

"IT the public servant is subject to the jurisdiction of a
state law provision or collective bargaining agreement which
provides for the conduct of a disciplinary hearing by
another body, the Board shall refer the matter to the
appropriate entity. The hearing shall be conducted in
accordance with the rules of that entity.

"The Board may also refer a matter to the public servant®s
agency 1T the Board deems the violation to be minor or if
other disciplinary charges are pending there against the
public servant” (53 RCNY § 2-02 [a])-
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Section 3020 (1), entitled "Discipline of teachers,™
specifies that ""[n]Jo person enjoying the benefits of tenure shall
be disciplined or removed during a term of employment except for
just cause and iIn accordance with the procedures specified in
section three thousand twenty-a of this article or in accordance
with alternate disciplinary procedures contained in a [CBA]
covering his or her terms and conditions of employment” (see also
Education Law § 3020 [3] ["Notwithstanding any inconsistent
provision of law, the procedures set forth in (Education Law §
3020-a) and (Education Law § 2590-j) may be modified or replaced
by agreements negotiated between the city school district of the
city of New York and any employee organization representing
employees or titles that are or were covered by any memorandum of
agreement executed by such city school district and (CSA)"]).-
Section 3020-a sets out the disciplinary procedures and
penalties applicable where charges are brought against "a person
enjoying the benefits of tenure as provided in . . . [Education
Law 8 2590-j]-"" Where a penalty is imposed, it
"may be a written reprimand, a fine, suspension for a
fixed time without pay, or dismissal. In addition to
or in lieu of [these] penalties, the hearing officer,
where he or she deems appropriate, may impose upon the
employee remedial action including but not limited to
leaves of absence with or without pay, continuing
education and/or study, a requirement that the employee
seek counseling or medical treatment or that the
employee engage in any other remedial or combination of
remedial actions'™ (Education Law 8 3020-a [4] [al])-
Section 2590-j (7) (a) concomitantly specifies that "[n]Jo member

of the teaching or supervisory staff of schools who has served
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the full and appropriate probationary period prescribed by, or in
accordance with law, shall be found guilty of any charges except
after a hearing as provided by [Education Law 8 3020-a]."

On January 21, 2009, the ALJ denied Rosenblum®s motion,
relying on OATH precedent holding that section 2603 (h) (2) of
the City Charter did not preclude the Board from bringing an
enforcement proceeding in cases where the employing agency
elected not to prosecute. The ALJ further opined that section
2603 (h) (6) also makes plain that the jurisdiction of [COIB] to
enforce the Ethics Law is separate and apart from the
jurisdiction of an appointing agency to commence a disciplinary
proceeding against its employees'™; and that the Board"s action
was not discipline within the meaning of Education Law 88 3020
and 3020-a. The ALJ directed that the hearing commence on
January 29, 2009.

On January 28, 2009, Rosenblum commenced this CPLR
article 78 proceeding, seeking to prohibit the Board and OATH
from proceeding with the scheduled administrative trial. Supreme
Court granted the petition (2009 NY Slip Op 31073 [U] [Sup Ct NY
County 2009]). The judge decided that a fine imposed by the
Board would constitute discipline under Education Law 8§ 3020
because section 3020-a"s penalties include a fine; and that
section 2603 (h) (6) did not authorize the Board to proceed
against Rosenblum once DOE declined to discipline him and, even

if it were otherwise, a state statute trumps a local law. The
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Board and OATH appealed.

The Appellate Division affirmed, concluding that
Supreme Court "properly held that the exclusive avenue to
discipline a tenured pedagogue is Education Law 8 3020-a, and
thus it would be violative of the Education Law to allow an OATH
hearing which does not require the same procedural protections”
(75 AD3d 426, 427 [1st Dept 2010] [internal citations omitted]).
The court observed that "the fine sought to be imposed . . . 1is
included In the types of discipline specifically enumerated by
[Education Law 8 3020-a (a) (4)] as penalties”™ (id.). We granted
the Board and OATH permission to appeal (16 NY3d 706 [2011]), and
now reverse.

1.

Rosenblum argues that Education Law 88 3020 (1) and
3020-a establish the exclusive means to discipline him; a fine,
because specified as one of the penalties that might be imposed
under section 3020-a (4) (a), constitutes discipline; therefore,
COIB does not possess jurisdiction to prosecute him for an
alleged violation of the Conflicts of Interest Law since an
adverse determination might result in a fine. Alternatively, he
interprets section 2603 (h) (2) of the City Charter to divest
COIB of jurisdiction where a state law or a CBA provides for the
employing agency to conduct disciplinary proceedings against a
public servant. In essence, Rosenblum contends the employing

agency enjoys veto power over Board action in such circumstances.
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In his case then, Rosenblum reasons, COIB may not take him to a
hearing at OATH because DOE declined to pursue the alleged ethics
violation under sections 3020 and 3020-a of the Education Law.

First, we see no reason or precedent for defining
"discipline™ as broadly as Rosenblum urges. There is no dispute
that sections 3020 and 3020-a set out the exclusive means for DOE
to sanction a tenured pedagogue, including by imposing a fine.
It does not follow, however, that COIB may not fine a DOE
employee for violating the Conflicts of Interest Law, a separate
statutory scheme designed to protect governmental integrity, not
to safeguard a tenured pedagogue from arbitrary action by DOE
that might adversely affect the terms and conditions of his
employment. While COIB may recommend that DOE suspend or remove
a tenured pedagogue from employment for an ethics violation (NY
City Charter 8 2606 [b]), the Board itself may only levy a fine
for the act prompting its recommendation. In our view, then,
"discipline™ within the meaning of sections 3020 and 3020-a
encompasses only job-related penalties that may be imposed upon a
tenured pedagogue by his employer — a local school board or, in
the case of the City, DOE.?

Interestingly, the words "discipline” and

"disciplinary”™ did not even appear in sections 3020 and 3020-a of

‘Because we conclude that the Conflicts of Interest Law is
not inconsistent with sections 3020 and 3020-a of the Education
Law, we need not address Rosenblum®s argument that in the event
of a conflict the latter would necessarily trump the former.
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the Education Law until 1994, several years after the creation of
COIB, when the Legislature changed the title of the former from
"Dismissal of teachers™ to "Discipline of teachers,™ and the
title of the latter from "Hearing procedures and penalties™ to
"Disciplinary procedures and penalties™ (see L 1994, ch 691, 8§
2). These and other revisions to sections 3020 and 3020-a
codified recommendations of a Moreland Act Commission appointed
by Governor Mario Cuomo to study and suggest ways to improve the
State"s public school system. The Commission concluded, after
extensive public hearings, that the procedures for bringing
misconduct charges against tenured teachers "resulted In hearings
that were far too expensive and time-consuming . . . estimated to
cost in excess of $80,000, and in many instances [to] take over
one year to resolve" (Governor®s Approval Mem, L 1994, ch 691).3
Seeking to "balance due process protection for tenured teachers
against the need for districts to have an expedient and cost-
effective tool for maintaining disciplinary standards,”™ the
Commission recommended several reforms, including replacing the
then existing three-member hearing panel iIn teacher misconduct

cases with a single hearing officer empowered '"to impose a broad

Teacher misconduct hearings are apparently even more
protracted today: As part of his 2012-2013 executive budget,
Governor Andrew Cuomo has proposed legislation to amend sections
3020 and 3020-a yet again so as to reduce backlogs and costs.
According to the Governor, "[r]ecent records show that the
arbitration process lasts an average of 653 days -- far exceeding
the statutory timeframe of 155 days"™ (see Briefing Book, 2012-
2013 Executive Budget and Reform Plan, at 27 [emphasis added].)
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range of penalties, including mandatory remedial action to
improve a teacher®s performance” (id.).*

Chapter 691, which originated as part of the Governor-"s
1994 Legislative Program, thus includes the words "discipline”
and "disciplinary” iIn the titles of sections 3020 and 3020-a
respectively to reflect the expanded menu of potential penalties
and remedies put In place by the Legislature to carry out the
Commission™s recommendations, not to preclude public entities
other than a tenured pedagogue®s employer from seeking sanctions
for employee misconduct. As the City points out, no one would
seriously suggest, for example, that the district attorney could
not prosecute a tenured pedagogue for a crime committed on school
grounds simply because DOE might (or declined) to pursue a
disciplinary action arising out of the same act. Likewise, COIB
may Impose a fine on a tenured pedagogue for an ethics violation
even though DOE is authorized to penalize this employee pursuant
to sections 3020 and 3020-a for the same act.

Second, the text and legislative history of the
Conflicts of Interest Law belie the notion that the Board may not
fine City employees, such as tenured pedagogues, who are also

subject to a State law or CBA providing for disciplinary

‘At the time, an employing board was only authorized to
implement a "penalty or punishment, 1If any, of a reprimand, a
fine, suspension for a fixed time without pay or dismissal"
(former Education Law 8§ 3020-a [4])-
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proceedings.® Such an interpretation would effectively convert
the Board from an independent enforcement agency into an
investigative and advisory arm of other City agencies. This is
inconsistent with a major reason for the 1988 Charter revision —
to create COIB as an entity with the power, which its predecessor
the Board of Ethics lacked, to commence administrative actions to
enforce the Conflicts of Interest Law.

Section 2603 (h) (2) of the Conflicts of Interest Law
requires the Board to refer an alleged ethics violation to the
public servant®s employing agency before holding a hearing, and
for that agency to consult with the Board before making a final
decision. This certainly makes sense as the employing agency may
not otherwise be aware of the circumstances underlying the
alleged ethics violation and is free to pursue a wider range of
penalties for misconduct than the Board. It does not follow,
though, that the Board is precluded from proceeding if the agency
decides not to pursue disciplinary charges against the public
servant for an ethics violation. 1In many cases, the employing
agency may consider it more efficient and cost-effective to defer
to the Board, especially where the agency concludes that a fine
is the only reasonable potential penalty for the misconduct
alleged, even if proven. As noted previously, for example,

section 3020-a proceedings last, on average, nearly two years

The Board tells us that over 90% of the City"s workforce is
entitled to the civil service protections afforded by section
3020-a or similar provisions of State law.
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(see n 3, supra). Further, section 2603 (h) (6) of the Conflicts
of Interest Law specifically states that the Board is not
prevented from acting where the employing agency, in fact,
decides to terminate or otherwise discipline a public servant.
IT the Board may still act when the employing agency has imposed
discipline, there is no basis for interpreting the Conflicts of
Interest Law as forbidding the Board from acting where the agency
has elected not to pursue disciplinary action, especially since
such a decision does not connote vindication.

Accordingly, the order of the Appellate Division should

be reversed, with costs, and the petition dismissed.
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SMITH, J.(dissenting):

Education Law 8 3020 says: ""No person enjoying the
benefits of tenure shall be disciplined . . . except . . . In
accordance with the procedures specified” iIn Education Law §
3020-a or a collective bargaining agreement. The only question
in this case 1s whether the fine that the New York City Conflicts
of Interest Board (COIB) seeks to impose on petitioner 1is
discipline. 1 see no escape from the conclusion that It is.

In common sense, of course an employee who is fined by
his employer for acting unethically i1s being disciplined.
"Discipline” i1s the word commonly used to refer to a punishment
imposed by an employer on an employee for an infraction of the
employer®s rules. (By contrast, criminal punishment is not
commonly spoken of as "‘discipline.” Thus, the analogy that the
majority draws between a criminal prosecution and a COIB
proceeding [majority op at 12] is inapt.) The majority seems to
suggest that only the Department of Education (DOE), not the
City, i1s petitioner™s "employer™ (majority op at 10), but that
cannot be right. |If petitioner were not an employee of the City,

he would not be a "public servant™ as that term is defined in
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section 2601 (19) of the City Charter, and the COIB would have no
jurisdiction over him.

It seems self-evident to me that a fine imposed by
one"s employer is a form of discipline, but if there were any
doubt it would be resolved by Education Law 8 3020-a, which is
titled "Disciplinary Procedures and Penalties.” The "penalties”
are listed in section 3020-a (4) (a), and "a fine" is among them.

A football player who is fined for breaking curfew has
been disciplined. Why is the same not true of an assistant
principal fined for the conduct at issue here? Suppose the COIB
is successful in this case, and petitioner is required to pay a
fine. |If he is later asked if he has ever been disciplined, and
says no, would anyone say that the answer was truthful?

Thus, the Education Law in plain terms gives petitioner
immunity from the kind of proceeding the COIB is bringing in this
case. Nothing in the City Charter provisions that empower and
regulate the COIB alters that conclusion. Section 2603 (h) (2)
of the Charter, which provides for hearings by the COIB, says
that the COIB:

"shall refer the matter to the appropriate

agency 1T the public servant is subject to

the jurisdiction of any state law or

collective bargaining agreement which

provides for the conduct of disciplinary

proceedings, provided that when such a matter

iIs referred to an agency, the agency shall

consult with the [COIB] before issuing a

final decision.™

This section, if anything, strengthens petitioner®s argument, for
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it implies that where a "state law or collective bargaining
agreement™ is applicable it is "the agency" (here, DOE) that
should make the *final decision.™

The City relies, as does the majority, on section 2603
(h) (6) of the Charter, which says:

"Nothing contained in this section shall

prohibit the appointing officer of a public

servant from terminating or otherwise

disciplining such public servant, where such

appointing officer iIs otherwise authorized to

do so; provided, however, that such action by

the appointing officer shall not preclude the

board from exercising its powers and duties

under this chapter with respect to the

actions of any such public servant.™

The City reads this language -- reasonably enough -- to
say that the decision of the DOE (“‘the appointing officer™) in
this case not to proceed against petitioner does not "preclude”
the COIB from doing so. While the provision says only that
"action” by the appointing officer in terminating or otherwise
disciplining the employee "shall not preclude”™ a COIB-initiated
proceeding, It is fair to infer that a decision not to take such
action also will not have preclusive effect. Here, however, no
one is saying that the DOE"s choice not to proceed against
petitioner is preclusive. What precludes discipline by the COIB
i1s the plain language of Education Law 8 3020. The Charter
provision does not say, and cannot plausibly be read to imply,
that the Education Law provision is inapplicable to discipline
imposed by the COIB.

As the majority suggests, it may well be more efficient
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-— 1t may on the whole be highly desirable -- for the COIB to be
able to proceed against a tenured DOE employee, regardless of
whether the DOE thinks discipline is justified. |If that is so,
then the Legislature made an unwise choice in providing that such
employees may be disciplined only as provided in the Education
Law or a collective bargaining agreement. But the Legislature
did make that choice, and expressed it in plain language, and we
should apply the statute as written.

* * * * * * * * * * * * * * * * *

Order reversed, with costs, and petition dismissed. Opinion by
Judge Read. Chief Judge Lippman and Judges Ciparick, Graffeo and
Pigott concur. Judge Smith dissents in an opinion In which Judge
Jones concurs.

Decided February 9, 2012



