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SMITH, J.:

We hold that a private road cannot become a public

street pursuant to Village Law § 6-626 if the street is not

maintained and repaired by the village.

Ronald and Margaret Marchand own property in the
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Village of Bayville through which runs a dirt road referred to by

several names, one of which is the "Travelled Way."  The

Marchands assert that the road is private property, while the

Village says that it is a Village street.  This litigation began

when the Village obtained a permit from the Department of

Environmental Conservation (DEC) to do drainage work under the

road, and the Marchands challenged the issuance of the permit. 

The Village no longer seeks to do the drainage work, however, and

the DEC is no longer in the case.  The action now is simply one

by the Marchands against the Village to quiet title to the

Travelled Way.

Supreme Court, after a non-jury trial, entered a

judgment in favor of the Village, declaring that the Travelled

Way is a Village street.  The Appellate Division affirmed (Matter

of Marchand v New York State Dept. of Envtl. Conservation, 84

AD3d 808 [2011]).  We granted leave to appeal, and now reverse.

Village Law § 6-626 says:

"All lands within the village which have been
used by the public as a street for ten years
or more continuously, shall be a street with
the same force and effect as if it had been
duly laid out and recorded as such."

The courts below found that the Travelled Way had been

"used by the public" for more than ten years in the sense that

members of the public had walked and driven along it, and the

Marchands do not challenge that finding here.  But, as the

Village acknowledges, public use in that sense is not enough to
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satisfy the statute.  We held more than a century ago,

interpreting similar language in an earlier statute:

"The road must not only be traveled upon, but
it must be kept in repair or taken in charge
and adopted by the public authorities"

(Speir v Town of New Utrecht, 121 NY 420, 429-430 [1890]).

The issue here is whether the Travelled Way has been "kept in

repair or taken in charge" by the Village. 

The Village acknowledges that it has not maintained or

repaired the road; to the extent that that has been done, it has

been done by the Marchands and their predecessors as owners of

the property.  But the Village claims that it has taken the

property "in charge."  The Village points out that it provides

police and fire protection, plows and sands the road in winter,

inspects and maintains water mains and fire hydrants, and picks

up garbage.  The Marchands reply that the Village provides

similar services on county and town roads, and say that services

like these do not turn a road into a village street.  

Lower court cases go both ways on the question of

whether a public body can be said to have "taken in charge" a

road that it does not maintain and repair (compare American

Nassau Bldg. Sys. v Press, 143 AD2d 789, 791 [2d Dept 1988] [road

held to be a public street "even though there has been no showing

that the city engaged in regular repair"] and Jakobson v Chestnut

Hill Props., 106 Misc 2d 918, 927-928 [Sup Ct Nassau Co 1981]

[same] with Long Pond Assn., Inc. v Town of Carmel, 87 AD3d 525,
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526 [2d Dept 2011] [roads not town highways "in the absence of

proof of regular maintenance and repair . . . by the Town"]). 

Our cases, however, agree with the Marchands' position that a

road, to be public, must be maintained and repaired by the

public.  In People v Sutherland (252 NY 86, 91 [1929]), we held

that a road was not shown to be a public highway where there was

no proof "that the town became responsible for its condition." 

And in Impastato v Village of Catskill (43 NY2d 888 [1978]) we

adopted the Appellate Division opinion, which said:

"[N]aked use by the public is not enough, as
plaintiffs must further demonstrate that the
Village has continuously maintained and
repaired the alleged street and, thus,
assumed control thereof during the period of
time in question"

(55 AD2d 714, 715 [3d Dept 1976]).

The rule we endorsed in Sutherland and Impastato is a

fair one: a road is not public unless the public takes

responsibility for maintaining and repairing it.  We reaffirm

that rule today.

Accordingly, the order of the Appellate Division should

be reversed, with costs, and judgment granted to the Marchands

declaring that the road referred to in the complaint as the

"Travelled Way" is a private road and not a Village street. 

*   *   *   *   *   *   *   *   *   *   *   *   *   *   *   *   *

Order reversed, with costs, and judgment granted to appellants
declaring in accordance with the opinion herein.  Opinion by
Judge Smith.  Chief Judge Lippman and Judges Ciparick, Graffeo,
Read, Pigott and Jones concur.

Decided June 27, 2012 
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