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SMITH, J.:

An insurance company, United States Fidelity & Guaranty

Company (USF&G), having settled asbestos claims for nearly a

billion dollars, seeks to recover a share of its settlement

payment from its reinsurers.  The courts below granted summary
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judgment for USF&G.  We modify the Appellate Division's order to

deny summary judgment on two issues, and otherwise affirm.  

We conclude, as did the dissenting Justice in the

Appellate Division, that there is an issue of fact as to whether

USF&G, in allocating the settlement amount, reasonably attributed

nothing to the so called "bad faith" claims made against it.  We

also find a factual issue as to whether certain claims were given

unreasonable values for settlement purposes.  However, we hold

that the courts below correctly rejected the reinsurers' other

defenses. 

I

From 1948 or earlier until mid-1960, USF&G was one of

the liability insurers of Western Asbestos Company, a distributor

of asbestos products.  The business of Western Asbestos was taken

over in the 1960s by Western MacArthur Company, a subsidiary of

Mac Arthur Corporation.  (The difference between the subsidiary

and the parent is unimportant here, and we will refer to both as

"MacArthur.")  It was eventually decided that MacArthur was

liable for personal injury claims arising out of exposure to the

products that Western Asbestos had sold (Kaminski v Western

MacArthur Co., 175 Cal App 3d 445, 220 Cal Rptr 825 [1985]).  By

1991, such claims had apparently exhausted MacArthur's own

insurance coverage, and MacArthur demanded a defense from Western

Asbestos's insurers, including USF&G.  USF&G refused the demand,

and in 1993 MacArthur brought suit in a California state court
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against USF&G and others to establish the existence of coverage.

USF&G relied principally on two grounds in defense of

the coverage litigation.  First, in the decades that passed

between the issuance of the USF&G policies and the claims made

under them, the policies themselves had been lost; USF&G took the

position that MacArthur, lacking copies of the policies, could

not prove that they had ever been issued.  Secondly, USF&G argued

that it had, at most, insured only Western Asbestos, not

MacArthur, and had no obligation to defend the latter company.

USF&G's first line of defense did not fare well. 

Although the policies themselves had disappeared, other

documents, including the form of policy used by USF&G at the

time, and documents showing that Western Asbestos was among its

insureds, sufficed to prove both the existence of the policies

and their terms.  In 2001, more than seven years after the

litigation began, USF&G acknowledged that it had had an insurance

relationship with Western Asbestos during the years in question. 

But USF&G initially prevailed on its second argument. 

A California Court of Appeal held in 1997 that MacArthur, though

it was liable on claims made against Western Asbestos, did not

succeed by operation of law to Western Asbestos's liability

insurance (General Accident Ins. Co. v Superior Court of Cal.,

Alameda Cty., 55 Cal App 4th 1444, 64 Cal Rptr 2d 781 [1997]). 

This victory proved hollow, however, because MacArthur obtained

an assignment of Western Asbestos's rights, and in 2001 the trial
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court in the coverage litigation held that USF&G lacked standing

to challenge the assignment.

While the coverage litigation wore on, MacArthur's

underlying liability to the asbestos claimants grew.  After

Western Asbestos's insurers refused to defend MacArthur,

MacArthur agreed not to oppose the entry of default judgments

against it in favor of the asbestos claimants; in exchange the

asbestos claimants, hoping for a favorable outcome of the

coverage litigation, agreed to refrain from executing against

MacArthur on the judgments.  According to figures used in 

settlement negotiations, there were by 2002 more than a thousand

such default judgments, totaling $1.4 billion without interest. 

MacArthur faced additional risks from pending and possible future

claims.

USF&G had not insured the full amount of MacArthur's

liability.  The policies it issued to Western Asbestos contained

"per person" and "per accident" limits in varying amounts; the

highest per person limit was $200,000.  But the policies

contained no aggregate limit; USF&G could be liable under the

policies for any number of separate claims.  In addition,

MacArthur alleged in the coverage litigation that USF&G had, by

refusing to defend the asbestos claimants' lawsuits, breached its

implied covenant of good faith and fair dealing.  These "bad

faith" claims, if successful, could have led to a judgment

against USF&G for whatever liability of MacArthur was found to be
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attributable to USF&G's failure to defend -- without regard for

policy limits.

The coverage suit went to trial in 2002, and was

settled in June of that year, while the trial was in progress. 

The settlement required USF&G to pay a total of $975 million to

resolve the asbestos claims, plus $12.3 million in fees to

counsel for the asbestos claimants.  As part of the settlement, 

MacArthur was to file for bankruptcy, and a trust was to be

created, as authorized by the Bankruptcy Code, to assume

MacArthur's asbestos-related liabilities (see 11 USC § 524 [g]

[1], [2] [B] [i] [I]).

Having settled the coverage case, USF&G turned to its

reinsurers, defendants in this case, with whom it had entered

into a "treaty" of reinsurance applicable to the years 1956

through 1962.  The reinsurance was of the type known as "excess

of loss": the reinsurers agreed to pay to USF&G the amount over

$100,000 of any loss occurring during the period covered by the

treaty.  Since USF&G's loss in the asbestos litigation could not,

under its policies, exceed $200,000 per claimant, the reinsurers'

liability was in effect capped at $100,000 per loss.  But the

reinsurance treaty, like the underlying policies, had no

aggregate limit -- the reinsurers could be liable for any number

of losses, up to $100,000 each.

USF&G calculated the reinsurers' obligation to it at

approximately $391 million, a calculation determined by USF&G's
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allocation of the settlement payment, which was based on

assumptions we will describe below.  The reinsurers refused to

pay, and this action followed.  Some reinsurers have settled with

USF&G, but approximately $262 million (not including interest)

remains in dispute.

Supreme Court granted summary judgment to USF&G.  The

Appellate Division affirmed, with one Justice dissenting on the

ground that "[t]here is a genuine triable issue of fact as to

whether a portion of the . . . settlement . . . was for bad faith

claims" (United States Fid. & Guar. Co. v Am. Re-Ins. Co., 93

AD3d 14, 27 [1st Dept 2012] [Abdus-Salaam, J., dissenting]).  The

Appellate Division granted the reinsurers leave to appeal, and we

now modify the Appellate Division's order.

II

The reinsurers' main arguments are challenges to

USF&G's allocation of the settlement payment -- i.e., the amounts

that USF&G attributed to each of the claims made against it, and

to each of the policies under which the claims were made, when it

billed the reinsurers.  The reinsurers say that USF&G's

allocation minimizes the burden on itself and maximizes the cost

to the reinsurers, and that the reinsurers are not bound by it. 

To analyze the issues the reinsurers raise, we must first

identify some rules of law that govern the allocation of

settlement payments for reinsurance purposes. 

The reinsurance treaty at issue here contained, as
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contracts of reinsurance commonly do, what is often referred to

as a "follow the fortunes" or "follow the settlements" clause

(see generally Staring, Law of Reinsurance [hereafter Staring],

chapter 18 at 407-468 [2012]).  We will use the latter term.  The

follow the settlements clause says:

"All claims in which this reinsurance is
involved, when allowed by the Company
[USF&G], shall be binding upon the
Reinsurers, which shall be bound to pay or
allow, as the case may be, their proportion
of such loss.  It is understood, however,
that when so requested, the Company will
afford the Reinsurers an opportunity to be
associated with the Company, at the expense
of the Reinsurers, in the defense of any
claim or suit or proceeding involving this
reinsurance, and the Company and the
Reinsurers shall cooperate in every respect
in the defense or control of such claim or
suit or proceeding, provided that the Company
shall have the right to defend, settle, or
compromise any such claim, suit or
proceeding, and such action on the part of
the Company shall be binding upon the
Reinsurers." 

It is well established, and the parties here do not

dispute, that a clause like this ordinarily bars challenge by a

reinsurer to the decision of a party in USF&G's position --

called in reinsurance jargon the "cedent," because it has ceded

part of its risk to its reinsurers -- to settle a case for a

particular amount (see Staring, § 18.6 at 434-447).  That rule

usually creates little risk of unfairness because, in deciding

whether and for how much to settle, the interests of cedent and

reinsurer will normally be aligned; both will want the cheapest

- 7 -



- 8 - No. 1

settlement possible.  There are exceptions to this

generalization, but they do not concern us here, because the

reinsurers do not challenge USF&G's decision to settle

MacArthur's lawsuit, nor do they assert that USF&G overpaid in

the settlement.  Rather, they challenge the way the settlement

was allocated.

As the reinsurers point out, the application of a

follow the settlements clause to allocation decisions raises

problems, because in that context the interests of cedent and

reinsurer will often conflict.  This case can serve as an

illustration.  Under the reinsurance treaty, the first $100,000

of every loss must be borne by USF&G, and the second $100,000 by

the reinsurers.  If the settlement were allocated entirely to

losses amounting to $100,000 or less, the whole cost would be

borne by USF&G and the reinsurers would pay nothing; but if it

were allocated entirely to losses of $200,000 each, the

reinsurers would bear half the cost.  Because conflicts of this

kind will occur often, the reinsurers argue, cedents' allocation

decisions should not bind reinsurers under a follow the

settlements clause.

There is logic to this argument, but almost all courts

to consider the question have held, and we join them in holding,

that a follow the settlements clause does require deference to a

cedent's decisions on allocation (see Travelers Cas. and Sur. Co.

v Ins. Co. of N. America, 609 F3d 143, 157-159 [3d Cir 2010]
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[hereafter Travelers v INA] [applying New York law]; Travelers

Cas. & Sur. Co. v Gerling Global Reinsurance Corp., 419 F3d 181,

186-190 [2d Cir 2005] [hereafter Gerling]; North River Ins. Co. v

ACE American Reinsurance Co., 2002 WL 506682 at * 2-*3 [SD NY

2002, aff'd in relevant part 361 F3d 134, 139-141 [2d Cir 2004];

Hartford Acc. & Indem. v Columbia Cas. Co., 98 F Supp 2d 251, 258

[D Conn 2000]; Commercial Union Ins. Co. v Seven Provinces Ins.

Co., Ltd., 9 F Supp 2d 49, 67-68 [D Mass 1998], aff'd 217 F3d 33

[1st Cir 2000]; but see Employers Reinsurance Corp. v Newcap Ins.

Co., Ltd., 209 F Supp 2d 1184, 1190-1191 [D Kan 2002]; see

generally Staring, § 18:10 at 455-465).  As other courts have

observed, there seems to be no good alternative to giving a

measure of deference to a cedent's allocation decisions.  To

review each decision de novo would invite long litigation over

complex issues that courts may not be well equipped to resolve,

creating cost and uncertainty and making the reinsurance market

less efficient (see Commercial Union, 9 F Supp 2d at 67-68; North

River, 2002 WL 506682 at *3; North River; 361 F3d at 140-141). 

Deference to a cedent's decisions makes for a more orderly and

predictable resolution of claims.

The language of the follow the settlements clause in

this case supports the conclusion that precedent and policy

suggest.  The words "[a]ll claims . . . when allowed by the

Company, shall be binding upon the Reinsurers" imply discretion

in the cedent to decide which claims should be considered
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"allowed," and to what extent.  And the clause gives the

reinsurers a measure of protection against abuse by allowing the

reinsurers to take a role in defending claims and requiring that

the cedent and the reinsurers "cooperate in every respect in the

defense or control" of claims, while preserving the cedent's

right "to . . . settle, or compromise any such claim" by action

that "shall be binding upon the Reinsurers."  If reinsurers think

that they are not adequately protected by this language, their

remedy is to negotiate better terms.

But to say that a cedent's allocation decisions are

entitled to deference is not to say that they are immune from

scrutiny.  Recognizing that the cedent's and the reinsurer's

interests will often conflict, courts generally hold that a

reinsurer is bound only by a cedent's "good faith" decisions.

While that expression might seem to suggest that the cedent's

subjective intentions are critical, most decisions also consider

reasonableness or some other objective element (see Commercial

Union, 9 F Supp 2d at 68 [deferring to "good faith and

reasonable" allocation]; Hartford Acc., 98 F Supp 2d at 258-260

[rejecting deference if "gross negligence or recklessness" could

be shown]; North River, 361 F3d at 141 [cedents "must make good-

faith allocations"]; Gerling, 419 F3d at 191-193 [a cedent may

choose among "reasonable allocation possibilities"]; Travelers v

INA, 609 F3d at 158-159 [allocation must be "legitimate" or

"credible"]).  This approach is consistent with our own in
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Travelers Cas. & Sur. Co. v Certain Underwriters at Lloyd's of

London (96 NY2d 583, 596-597 [2001]), where we held that a follow

the settlements clause "does not alter the terms or override the

language of reinsurance policies," and rejected a cedent's

attempt to "allocate" to certain reinsurance treaties losses that

the treaties simply did not cover.

In our view, objective reasonableness should ordinarily

determine the validity of an allocation.  Reasonableness does not

imply disregard of a cedent's own interests.  Cedents are not the

fiduciaries of reinsurers, and are not required to put the

interests of reinsurers ahead of their own.  As the Third Circuit

put it in Travelers v INA:

"[T]o establish a breach of the duty of good
faith, it is not sufficient simply to
demonstrate that a particular allocation
decision increased the insurer's access to
reinsurance, at least not where the insurer
is able to point to some legitimate (i.e.,
non-reinsurance-related) reason for the
challenged decision"

(609 F3d at 158-159).

We mean by "reasonable" essentially what we take the

Third Circuit to mean by "legitimate": The reinsured's allocation

must be one that the parties to the settlement of the underlying

insurance claims might reasonably have arrived at in arm's length

negotiations if the reinsurance did not exist.

The Third Circuit said that a cedent's allocation could

be rejected if the cedent's allocation was not "credible" -- a

word seemingly used to mean the same thing as "legitimate" or  
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"reasonable" -- or if the cedent "was motivated primarily by

reinsurance considerations" (id. at 159).  We conclude, however,

that the cedent's motive should generally be unimportant.  When

several reasonable allocations are possible, the law, as several

courts have recognized, permits a cedent to choose the one most

favorable to itself (see id.; Gerling, 419 F3d at 193 [an

"allocation that increases reinsurance recovery . . . would

rarely demonstrate bad faith in and of itself"]).  We think it

unrealistic to expect that the cedent will not be guided by its

own interests in making the choice.

But the choice must be a reasonable one, and we also

conclude that reasonableness cannot be established merely by

showing that the cedent's allocation for reinsurance purposes is

the same as the allocation that the cedent and the insurance

claimants actually adopted in settling the underlying insurance

claims.  The fact that they did adopt it does not prove that they

would have, or reasonably could have, adopted it if reinsurance

did not exist.  In this case, the record shows that the

allocation USF&G used in billing the reinsurers was one that it

discussed and agreed on in negotiations with MacArthur and the

asbestos claimants.  We reject USF&G's argument that this in

itself establishes the validity of the allocation.

Again, we follow what we take to be the view of the

Third Circuit in Travelers v INA.  Like the Third Circuit, "we

are reluctant to adopt a rule whereby an insurer could insulate
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its allocation from challenge by its reinsurer simply by getting

its, essentially indifferent, insured to agree to it" (609 F3d at

159 n 25).  Indeed, we will put the point more strongly than the

Third Circuit did: in many cases claimants and insureds (i.e.,

those in the position of the asbestos claimants and MacArthur

here), far from being indifferent, will enthusiastically support

insurers' efforts to fund a settlement at reinsurers' expense. 

They will do this for the simple reason that insurers, like

everyone else, are apt to be more generous with other people's

money than their own.

In sum, under a follow the settlements clause like the

one we have here, a cedent's allocation of a settlement for

reinsurance purposes will be binding on a reinsurer if, but only

if, it is a reasonable allocation, and consistency with the

allocation used in settling the underlying claim does not by

itself establish reasonableness.  We now consider whether USF&G's

allocation decisions in this case were reasonable as a matter of

law, thus entitling USF&G to the summary judgment that it was

granted by the courts below.

III

The significant, disputed assumptions underlying

USF&G's settlement allocation were: (1) that all of the

settlement amount was attributable to claims within the limits of

USF&G's policies, and none of it to the claims that USF&G acted
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in bad faith when it refused to defend MacArthur in asbestos

litigation; (2) that claims by claimants suffering from lung

cancer had a value of $200,000 each, while certain other claims

had values of $50,000 or less; and (3) that USF&G's entire

payment should be attributed to the policy in force in 1959 --

the last full year in which USF&G was Western Asbestos's

liability insurer.  We consider whether these assumptions might

reasonably have been the basis for an arm's length settlement

among the asbestos claimants, MacArthur and USF&G if reinsurance

were not in the picture.  We conclude that the reasonableness of

the first two, but not the third, of these assumptions presents

issues of fact.

The Bad Faith Claims

The decision to allocate all the settlement to claims

within the policy limits, and nothing to the claims for bad

faith, worked to USF&G's advantage because the bad faith claims

were not covered by reinsurance.  The reinsurance treaty covered

"loss in connection with each policy" of USF&G in effect at the

relevant time; these words, read with a common-sense appreciation

of the risks that reinsurers could reasonably be expected to

take, must be interpreted to mean losses for which USF&G was

liable under its policies -- not losses for which it became

liable by failing in bad faith to observe the policies' terms

(see Staring, § 18:7 [1] at 447; National Union Fire Ins. Co. of

Pittsburgh, Pa. v Clearwater Ins. Co., 2007 WL 2106098 *2 [SD NY

- 14 -



- 15 - No. 1

2007]; American Ins. Co. v North American Co. for Property & Cas.

Inc., 697 F2d 79, 81 [2d Cir 1982]).

There is evidence in the record from which a fact

finder could conclude that an allocation giving no value to the

bad faith claims was unreasonable.  The more important features

of that evidence may be summarized as follows:

First, it could be found that USF&G faced a significant

risk of an adverse verdict on the bad faith claims.  It had taken

a very aggressive position in refusing to admit, for almost a

decade, that it had ever written liability insurance that covered

the asbestos claimants' claims -- a position that it abandoned at

a late stage of the coverage litigation, in the face of strong

proof that coverage existed.  It could be found that USF&G knew,

well before it admitted, that it did indeed provide such

coverage, and that its litigation position was an irresponsible

attempt to exploit the fact that, with the passage of time, the

policies it issued had disappeared.  It could also be found that

USF&G's refusal to defend MacArthur resulted in the many large

default judgments with which MacArthur was faced.

Admittedly, USF&G had a plausible defense to the bad

faith claims.  Its refusal to acknowledge the existence of the

policies was not its only reason for refusing to defend

MacArthur.  It also refused on the alternative ground that, even

if it insured Western Asbestos, it did not insure MacArthur --

and that defense was accepted by the California courts, though it
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was later nullified by an assignment.  It was not until 2002 that

the California trial court held the assignment unchallengeable by

USF&G -- a holding that was even then still subject to appeal. 

It could hardly be argued that this second ground for refusing to

defend MacArthur was not advanced in good faith.

USF&G's argument is, in substance, that since one of

its two grounds for refusing to defend was asserted in good

faith, the possible bad faith of the other was inconsequential. 

Perhaps this argument would persuade us, if we were the court

adjudicating the bad faith claims, but we are not.  The

California trial court before whom those claims were pending was

evidently not persuaded: it denied USF&G's motion for summary

adjudication on the bad faith claims, and also denied, at the

outset of the coverage trial, a motion in limine to exclude some

evidence thought to be relevant to those claims.

Thus, when the coverage case went to trial, USF&G was

faced with the possibility of a jury verdict -- possibly a very

large one -- against it on the bad faith claims, with the

uncertain comfort of having a logically persuasive argument that

it could assert on appeal.  It is a fact of life, well known to

insurance companies, that logically persuasive arguments do not

always win cases for defendants that juries or courts may think

have acted outrageously.  It was therefore arguably not

reasonable, at the time the coverage litigation was settled, to

say that the bad faith claims had no value.
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Secondly, it could be found that USF&G, in allocating

the settlement, assigned inflated values to claims other than the

bad faith claims -- i.e., to claims that were covered in part by

reinsurance.  As we explained above, under its policies with

Western Asbestos, USF&G could be liable for no more than $200,000

to each claimant; and under the reinsurance treaties, the amount

exceeding $100,000 of each loss (i.e., half of each $200,000

loss) was the reinsurers' responsibility.

In allocating its settlement payment, USF&G classified

the claims according to the disease from which the claimant

suffered.  It seems to be undisputed (and in any event, it is

clear from the record) that the claims for the most serious

disease, mesothelioma, were reasonably valued above the $200,000

cap.  But USF&G also valued each claim by a claimant suffering

from lung cancer at $200,000 -- thus allocating the maximum

payment to each such claim.  According to affidavits submitted in

this case, this allocation was agreed to, in the settlement

negotiations, by MacArthur and the asbestos claimants; but we do

not, for the reasons we explained above (see pp 12-13), assign

dispositive weight to their agreement.  At an earlier stage of

the coverage litigation, an expert retained by the asbestos

claimants estimated MacArthur's liability for each lung cancer

claim at $91,174.  It is unusual for claims to be settled for

more than twice what the claimant's expert has asserted they are

worth.  A fact finder could conclude that the lung cancer claims
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were priced at an unreasonably high level, and included value

that should have been attributed to the bad faith claims.  

Thirdly, while the people who negotiated the settlement

of the coverage litigation all agreed that the settlement gave no

value to the bad faith claims, a demand made shortly before the

settlement did include such value.  A proposal by MacArthur's

counsel on April 19, 2002 suggested a payment of $1.953 billion

by USF&G, of which $167 million was ascribed to "Bad faith tort

measures of liability."  The settlement agreement signed seven

weeks later was for $975 million (plus attorneys' fees) -- almost

exactly half the MacArthur demand.  A fact finder might infer

that this was a simple fifty percent settlement, and that

therefore $83.5 million of it -- a relatively small part of the

total, but considerably more than zero -- was attributable to the

bad faith claims.

Fourthly, the parties to the settlement persuaded a

Bankruptcy Court to approve a plan of reorganization based on the

settlement, partly on the ground that the bad faith claims had

significant value.  To obtain court approval, the proponents of

the plan had to show, among other things, that the contribution

of the debtors, Western Asbestos and MacArthur, to the settlement 

was "fair and equitable . . . in light of the benefits provided,

or to be provided" on the debtors' behalf (11 USC § 524 [g] [4]

[B] [ii]).  The debtors claimed, and the Bankruptcy Court agreed,

that the debtors' bad faith claims against USF&G, which it

- 18 -



- 19 - No. 1

surrendered in the settlement, were part of the "benefits

provided."  The Bankruptcy Court found that the claims had "great

settlement value"; it did not value them, but remarked that they

were significant even if they "represent only ten percent of the

settlement amount."

When the confirmation of the plan was appealed to the

United States District Court, the debtors submitted a brief,

joined by USF&G in relevant part, saying that the debtors'

contributions included their "valuable rights of action for bad

faith . . . against their insurers."  The reinsurers do not

argue, and we do not imply, that USF&G is estopped or otherwise

barred from taking an inconsistent position now.  But the

position it did take, successfully, in the bankruptcy proceedings

would be admissible against it on the issue of whether its

allocation of nothing to the bad faith claims for reinsurance

purposes was reasonable.

In short, we find it impossible to conclude, as a

matter of law, that parties bargaining at arm's length, in a

situation where reinsurance was absent, could reasonably have

given no value to the bad faith claims.  This issue must be

decided at trial.  

The Relative Valuation of Lung Cancer and Other Claims

There is, as we have explained, evidence from which a

fact-finder could conclude that the $200,000 value assigned by

USF&G to the claims against MacArthur by claimants with lung
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cancer was unreasonably high (see pp 16-18 above).  As our

discussion above shows, a possible inference is that some of this

value should properly have been attributed to the bad faith

claims; but another possible inference is that claims falling

below the reinsurers' $100,000 retention amount were undervalued. 

USF&G's allocation assigned values of $50,000, $20,000 and

$20,000 to the claims of sufferers from asbestosis, pleural

thickening and "other cancer," respectively.  If some of the

value attributed to the lung cancer claims were reassigned to

these less serious claims, the result would be to decrease the

reinsurers' liability.  For example, if (to use values chosen

arbitrarily) the lung cancer claims were reduced to $100,000

each, while the values given the claims for the three other

diseases were doubled, the result would be no reinsurance

coverage for any claims in these four categories.

Whether the values assigned to lung cancer, asbestosis,

pleural thickening and other cancer claims could reasonably have

been agreed on in arm's length bargaining in the absence of

reinsurance presents an issue of fact.

The Allocation to the 1959 Policy

The allocation of all of the losses encompassed in the

settlement to a single insurance policy, the 1959 policy, was

also to the advantage of USF&G and the disadvantage of the

reinsurers.  If the claims had been prorated over the many policy

years in which claimants were exposed to asbestos, few if any
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losses would have exceeded the $100,000 retention in the

reinsurance treaty, and thus the reinsurers would have largely or

wholly escaped liability.  We see no evidence, however, from

which a fact finder could infer that this aspect of USF&G's

allocation was unreasonable.

Courts have long struggled with the insurance coverage

problems presented by injuries that, like those suffered by

people exposed to asbestos, occur gradually, over a period of

years in which several liability insurance policies are

successively in force.  Rules to deal with such problems have

been developed, and which policy or policies will apply often

depends on which rules are invoked.  Here, USF&G did its

allocation on the assumption that California courts would follow

the rules sometimes referred to as "continuous trigger," "all

sums" and "no stacking."  

The continuous trigger rule is that, when an injury is

suffered continuously for a period in which several policies are

applicable, coverage under all of the policies is triggered (see

Montrose Chemical Corp. v Admiral Ins. Co., 10 Cal 4th 645, 913

P2d 878 [1995]).  The all sums rule is that all of the damages

from such an injury may be attributed to any policy that was in

effect during the period in which the injury was suffered (see

Armstrong World Industries, Inc. v Aetna Casualty & Surety Co.,

45 Cal App 4th 1, 49-50, 52 Cal Rptr 2d 690 [1996]).  And no

stacking means, in substance, that the claimant must pick one
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policy; he or she is not entitled to recover under every policy

that could be triggered, thus adding or "stacking" the policy

limits to produce a larger recovery (see FMC Corp. v Plaisted &

Companies, 61 Cal App 4th 1132, 1189-1191, 72 Cal Rptr 2d 467,

502-504 [1998]).  Applied to this case, these rules mean that the

asbestos claimants could have chosen any one of the policies that

USF&G issued to Western Asbestos, and attributed all their

injuries to that policy.  It is not disputed that, given that

choice, they would have picked the 1959 policy, for there is no

policy with higher policy limits, and all claimants who were

exposed to asbestos in 1959 or earlier could claim to have

suffered some injury in that year.

The reinsurers complain of USF&G's adoption of all

three of these rules for allocation purposes.  As to all sums and

no stacking we find their objections plainly lacking in merit. 

At least the Armstrong World Indus. case clearly held that the

all sums approach was accepted in California, and the reinsurers

cite no authority contrary to that decision.  And we do not

understand how the reinsurers can complain of the no stacking

rule, which significantly limited both USF&G's and the

reinsurers' total obligation.  Indeed, in light of the California

Supreme Court's recent approval of stacking (see State v

Continental Ins. Co., 55 Cal 4th 186, 281 P3d 1000 [2012]

[overruling the FMC case]), it seems that the reinsurers were

lucky that the settlement occurred while the no stacking rule was
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still viable in California.

The application of the continuous trigger rule requires

more discussion.  The California Supreme Court held in Montrose

that that rule applied to policies obligating the insurer to pay

damages "caused by an occurrence," where "occurrence" was defined

as "an accident, including continuous or repeated exposure to

conditions (10 Cal 4th at 656, 913 P2d at 881)."  The reasoning

of the Montrose court is tied to the precise wording of the

policies (see 10 Cal 4th at 669-689, 913 P2d at 890-904).  The

policies USF&G issued to Western Asbestos, which were on a form

older than the one at issue in Montrose, insured against

liability for injuries caused by "accident", but "accident" was

not defined, and the policies made no reference to "continuous or

repeated exposure."  It could be argued -- and USF&G did argue,

during the negotiations for settlement of the coverage litigation

-- that these older, "accident-based" policies did not permit

application of the continuous trigger rule.  Indeed, a California

case decided after USF&G settled the coverage litigation,

Lockheed Corp. v Continental Ins. Co., 134 Cal App 4th 187, 208,

35 Cal Rptr 3d 799, 814 [2005], rejected the continuous trigger

rule; that case involved another older form of policy, which the

court described as "accident-based."  

It was not unreasonable to believe in 2002, however,

that USF&G's attempt to distinguish "occurrence-based" from

"accident-based" policies would not succeed.  Before the Lockheed
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decision, the distinction was by no means so well established as

the reinsurers now claim (see Aerojet-General Corp. v Transport

Indem. Co., 17 Cal 4th 38, 56 n 9, 948 P2d 909, 919 n 9 [1997]

["As pertinent here, the difference in words (between 'accident'

and 'occurrence' policies) does not reflect any difference in

substance."]).  The Third Circuit had said, in 1991, that the

insurance industry's transition from accident-based to

occurrence-based coverage in the 1960s was merely a recognition

of what was already "prevailing case law" (New Castle County v

Hartford Acc. & Indemn. Co., 933 F2d 1162, 1196 [3rd Cir 1991]). 

The New Castle court remarked that a narrow definition of

"accident" which would not include gradual damage had been

"roundly rejected by the judiciary" (id.).  We see no basis for

concluding that it would have been unreasonable for parties

bargaining at arm's length in the absence of reinsurance to

expect, in 2002, that the California courts would reject a

similar argument.

The reinsurers also argue that the "Other Insurance"

clause of the policies USF&G issued to Western Asbestos forbade

the allocation of all losses to one policy year. That clause

says:

"If the Insured has other insurance against a
loss covered by this policy the Company shall
not be liable under this policy for a greater
proportion of such loss than the applicable
limit of liability stated in the declarations
bears to the total applicable limit of
liability of all valid and collectible
insurance against such loss."
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The reinsurers' argument is that each of USF&G's

policies in force during any of the years at issue here was

"other insurance" with respect to the other policies, and so must

bear a pro rata share of each loss.  The argument is without

merit.  It was and is at least reasonable to read the clause as

applicable to policies issued by other insurers, not to policies

of the same insurer covering other time periods (see Dart

Industries, Inc. v Commercial Union Ins. Co., 28 Cal 4th 1059,

1078-1080, 52 P3d 79, 92-93 [2002]).  The reinsurers cite no

authority in support of their reading.

As to the allocation of all losses to the 1959 policy

year, summary judgment in USF&G's favor was properly granted.  

IV

In addition to challenging USF&G's allocation, the

reinsurers argue in the alternative that they have no liability

to USF&G because the applicable reinsurance treaty was

retroactively amended to increase the retention per loss to

$3,000,000, far more than any loss for which USF&G could have

been liable.  We find the evidence of this alleged amendment

insufficient to raise an issue of fact. 

There is no evidence of any written endorsement or

amendment to alter the retention on the treaty in issue here,

though such endorsements exist for later treaties, covering the

years 1962 and afterwards.  The suggestion that an agreement of

such importance between such sophisticated parties would be
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orally amended, without any writing being issued for the purpose

of confirming the amendment, is a highly unlikely one.  The

reinsurers rely on evidence showing at most that certain

representatives of the parties thought that they would agree, or

mistakenly thought that they had agreed, to increase the

retention for years preceding 1962.  The proof offered by USF&G

that no such increase was ever finally agreed to stands without

any refutation of substance.

* * *

The reinsurers' other arguments are without merit.

Accordingly, the order of the Appellate Division should

be modified, without costs, to grant USF&G's motion for summary

judgment in part and to deny it in part in accordance with this

opinion, and as so modified affirmed, and the certified question

should not be answered on the ground that it is unnecessary.

*   *   *   *   *   *   *   *   *   *   *   *   *   *   *   *   *

Order modified, without costs, in accordance with the opinion
herein and, as so modified, affirmed, and certified question not
answered upon the ground that it is unnecessary.  Opinion by
Judge Smith.  Chief Judge Lippman and Judges Graffeo, Read and
Pigott concur.

Decided February 7, 2013
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