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MEMORANDUM:
The order of the Appellate Division should be affirmed.
After a jury trial, defendant was convicted of burglary
in the second degree (Penal Law 8§ 140.25 [1] [b]) for unlawfully
entering a Duane Reade pharmacy iIn January 2009 with the intent

to steal property and causing physical injury to a loss
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prevention officer. Prior to trial, defendant objected to the
admission of two trespass notices — prepared and issued by non-
testifying witnesses — that had allegedly been issued to
defendant by Duane Reade employees in 2004. As relevant here,
the top portion of the notices contained the following
statements:

"1, Austin Cornelius, understand that my

privilege to enter all Duane Reade stores is

revoked. 1 was told that if | re-enter any

of these stores, | can be arrested for the

crime of Trespass, pursuant to Section 140.10

of the New York State Penal Law and any other

appropriate criminal charge."
Supreme Court allowed the notices in evidence over defendant®s
objection that they constituted "testimonial’ evidence and that
their admission violated his right of confrontation under

Crawford v Washington (541 US 36 [2004]). The Appellate Division

reduced defendant"s sentence in the interest of justice but
otherwise affirmed the judgment of conviction (89 AD3d 596 [1°*
Dept 2011]).

Assuming, without deciding, that the contents of the

2004 notices were "“testimonial,”™ their admission in this case was
harmless beyond a reasonable doubt. The People®s main witness,
the loss prevention officer, testified that he had personally
issued defendant a trespass notice in July 2008, just seven
months before the incident in question, and had told defendant
that his privilege to enter all Duane Reade stores had been

revoked and that defendant could be arrested should he re-enter.
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The 2008 trespass notice was also admitted in evidence along with
three photographs taken of defendant at the time the notice was
issued. In light of this proof, we are satisfied beyond a
reasonable doubt that the admission of the 2004 notices did not
influence the jury®s verdict.
Defendant®s remaining contentions are without merit.

* * * * * * * * * * * * * * * * *

Order affirmed, in a memorandum. Chief Judge Lippman and Judges
Graffeo, Read, Smith and Pigott concur. Judge Rivera took no
part.
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