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SMITH, J.:

Plaintiffs leased a building to The Salvation Army,

which operated it as a homeless shelter under an agreement with

the City of New York.  The lease was terminated, and plaintiffs

now seek damages from The Salvation Army, claiming that the

leased premises were returned in bad condition.  We hold that
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plaintiffs' claim is barred by the plain language of the lease.

I

The two plaintiffs are related entities; to simplify

discussion, we ignore the distinctions between them.  They own a

building in Queens formerly known as the Carlton House Hotel. 

They allege that in 2002, the City entered into discussions with

them about using the building as a homeless shelter.  Plaintiffs

also allege that "for political reasons" the City preferred not

to rent the building itself, but to make The Salvation Army,

which would operate the homeless shelter, the tenant.  Later in

2002, a deal was struck in which plaintiffs and The Salvation

Army entered into a Lease, and The Salvation Army entered into a

Services Agreement with the City.  The Services Agreement

required the City to make payments to The Salvation Army that

would be at least enough to cover The Salvation Army's

obligations to plaintiffs under the Lease.

The Lease reflected the understanding of the parties

that The Salvation Army was essentially an intermediary between

plaintiffs and the City.  For purposes of this case, the key

provision of the Lease is Paragraph 31, captioned "Services

Agreement," which says in relevant part:

"Notwithstanding anything to the contrary set
forth in this Lease, (i) the parties
acknowledge that Tenant [The Salvation Army]
is entering into this Lease solely in order
to enable Tenant to fulfill its obligations
to the [City] under the Services Agreement
and (ii) Landlord agrees that . . . Tenant
shall only be liable for Base Rent . . . or
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other payments under this Lease, including
without limitation . . . damages for breaches
of any covenant under this Lease . . . solely
to the extent of the amounts paid to Tenant
from time to time under the Services
Agreement or otherwise in connection with the
use of the Leased Premises."

In short, The Salvation Army was not obligated to pay

plaintiffs any more than the City paid to The Salvation Army. 

However, Paragraph 31 requires The Salvation Army to "use

commercially reasonable efforts to enforce its rights against the

[City] under the Services Agreement or otherwise."

The Lease also provided, in Paragraph 32, that, if the

City terminated the Services Agreement, The Salvation Army could

terminate the Lease upon payment to plaintiffs of a termination

fee, and the Services Agreement required the City to supply to

The Salvation Army the money necessary to pay the fee.  Paragraph

32 of the Lease added that it would be a "condition precedent to

the effectiveness of any such termination" that The Salvation

Army "deliver vacant possession of the Leased Premises to

Landlord in accordance with Paragraph 23 of this Lease." 

Paragraph 23 required, among other things, that The Salvation

Army "leave and surrender the Leased Premises . . . in the same

condition in which the Leased Premises was at the commencement of

this Lease."

In 2005, the City terminated the Services Agreement,

and The Salvation Army in turn terminated the lease.  According

to plaintiffs, however, The Salvation Army did not comply with
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the requirement of Paragraph 23 that the premises be returned in

their original condition.  Plaintiffs allege that the building is

in "extreme disrepair" and that its restoration will cost $200

million.  If this allegation is true, it seems clear that

plaintiffs were not required, under Paragraph 32, to accept the

termination of the Lease; they could have insisted that the Lease

remain in force, and that The Salvation Army continue to pay

rent, until the building was fixed.  It is undisputed, however,

that plaintiffs accepted the $10 million termination fee payment

called for by the Lease. Plaintiffs do not assert that the

termination of the Lease was ineffective.

Plaintiffs bring this action to collect damages for the

alleged injury to their building.  The action was originally

brought against the City, but plaintiffs' claims against the City

have been dismissed, and are not now before us.  The Salvation

Army was later added as a defendant, and plaintiffs pleaded

claims against it for breach of contract and for breach of an

implied covenant of good faith and fair dealing.  Supreme Court

dismissed both claims, but the Appellate Division, with two

Justices dissenting, modified to reinstate the breach of contract

cause of action  (JFK Holding Co. LLC v City of New York, 98 AD3d

273 [1st Dept 2012]).

The Appellate Division majority concluded that

plaintiffs had adequately pleaded a breach of the Lease,

emphasizing The Salvation Army's obligation to "use commercially
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reasonable efforts" to enforce its rights against the City (id.

at 276-278).  The majority held, however, that the claim for

breach of the covenant of good faith and fair dealing was

properly dismissed (id. at 278).  The dissenters would have held

that plaintiffs had no claim against The Salvation Army.  In the

dissenters' view, the "commercially reasonable efforts" clause

"does not apply here because The Salvation Army did not have any

right to recover posttermination restoration costs" from the City

(id. at 280 [Freedman, J., dissenting]).

The Appellate Division granted leave to appeal,

certifying to us the question of whether its order was properly

made.  We answer the question in the negative and reverse. 

Plaintiffs did not seek leave to cross-appeal from the Appellate

Division's affirmance of the order dismissing their claim for

breach of the covenant of good faith and fair dealing, and we

therefore do not consider their arguments in support of that

claim.

II

The chief issue between the parties, and the issue that

divided the Appellate Division Justices, is a narrow one.  The

Lease is clear that, as a general proposition, The Salvation Army

is not obliged to pay more to plaintiffs than it can recover from

the City, and it is equally clear that The Salvation Army must do

what it reasonably can to recover what the City owes it.  If The

Salvation Army breached its duty to use commercially reasonable
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efforts to enforce a City obligation, it could not rely on the

City's non-payment of that obligation to defeat plaintiffs'

claim.  We agree with the Appellate Division dissenters, however,

that the complaint fails to allege any commercially reasonable

step that The Salvation Army should have taken to recover money

from the City.

Plaintiffs do not identify any provision of the

Services Agreement under which the City owes money to The

Salvation Army that The Salvation Army failed to collect.  The

provision in the Services Agreement the plaintiffs rely on most

heavily is Article 6.1 (C), which says that The Salvation Army

and the City "shall review annually the amount of payments made

pursuant to this Agreement to determine the appropriateness of

the rates."  Plaintiffs' theory is that, because of the bad

condition of the property, the amounts paid by the City to The

Salvation Army should have been increased.  But it requires

considerable strain on the language of the Services Agreement to

argue that Article 6.1 (C) gave The Salvation Army a right of

action against the City on the present facts.  It was

commercially reasonable for The Salvation Army to think that it

was unlikely to recover more than the City had paid it.

Since plaintiffs have not sufficiently alleged that The

Salvation Army breached the "commercially reasonable efforts"

clause in Paragraph 31 of the Lease, the limitation of liability

in the same paragraph bars this action.  Plaintiffs complain that
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this result subjects them to a hardship, but if it does, it is a

hardship they might have avoided.  As we mentioned earlier, if

the allegations of the complaint are true, plaintiffs could have

rejected The Salvation Army's termination of the lease and

continued collecting rent until the building was restored to its

original condition -- but that would have required plaintiffs to

reject the proffered $10 million dollar termination fee.  Having

chosen to take the money, plaintiffs have no further remedy under

the Lease.

Accordingly, the order of the Appellate Division should

be reversed with costs, the amended complaint dismissed as

against The Salvation Army, and the certified question answered

in the negative. 

*   *   *   *   *   *   *   *   *   *   *   *   *   *   *   *   *

Order reversed, with costs, the amended complaint dismissed as
against defendant The Salvation Army and certified question
answered in the negative.  Opinion by Judge Smith.  Chief Judge
Lippman and Judges Graffeo, Read, Pigott and Abdus-Salaam concur.
Judge Rivera took no part.

Decided November 14, 2013    
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