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MEMORANDUM:

The order of the Appellate Division should be reversed,

defendant's motion to suppress granted and the indictment

dismissed. 

Defendant was arrested for disorderly conduct,
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searched, and found to be in possession of cocaine.  We conclude

that he was entitled to suppression of the cocaine because the

arrest that was the predicate for the search was made without

probable cause.

The applicable statute is Penal Law § 240.20 (6), which

says:

"A person is guilty of disorderly conduct
when, with intent to cause public
inconvenience, annoyance or alarm, or
recklessly creating a risk thereof:

. . . .

"6. He congregates with other persons in a
public place and refuses to comply with a
lawful order of the police to disperse;"

We have made clear that evidence of actual or

threatened public harm ("inconvenience, annoyance or alarm") is a

necessary element of a valid disorderly conduct charge (People v

Baker, 20 NY3d 354 [2013]; People v Weaver, 16 NY3d 123 [2011]). 

Here, the evidence was insufficient to provide the arresting

officer with probable cause to believe that defendant either

intended to cause public inconvenience, annoyance or alarm or was

reckless in creating a risk of those consequences.

According to the officer's testimony at the suppression

hearing, defendant stood with three other young men, reputed to

be gang members, on a street corner, and the four refused to move

when asked to do so by the police.  The only evidence of any

possible impact on the public resulting from their presence was

the officer's testimony that one of defendant's companions "was
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partially blocking" the entrance to a store by standing in front

of it.  Defendant and the other two men were close to the door,

but not in front of it.  There is no evidence that anyone trying

to enter or leave the store was actually obstructed.  This was

not sufficient to satisfy the public harm element of the statute.

It is understandable that police officers become

concerned when people they believe to be gang members and their

associates gather in public.  It is not disorderly conduct,

however, for a small group of people, even people of bad

reputation, to stand peaceably on a street corner.

*   *   *   *   *   *   *   *   *   *   *   *   *   *   *   *   *

Order reversed, defendant's motion to suppress granted and the
indictment dismissed, in a memorandum.  Chief Judge Lippman and
Judges Graffeo, Read, Smith, Pigott, Rivera and Abdus-Salaam
concur.

Decided April 1, 2014
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