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PIGOTT, J.:

Elliot Sinel, Esq. was retained to represent a client
and her iInfant daughter in a medical malpractice action. After
conducting an iInvestigation into the merits of the case, Sinel
advised the client that he would find suitable trial counsel and

eventually contacted Steven B. Samuel, Esq., who agreed to serve
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in that capacity. On January 16, 2002, Sinel, on behalf of his
firm, Druckman & Sinel, LLP, sent Samuel a letter memorializing
their fee-sharing arrangement:

"It is agreed that your firm . . . will
undertake the prosecution of the medical
malpractice case against Bellvue Hospital on
behalf of [the client]. It is also agreed
that [your firm] will advance the costs of
the litigation of this matter. Druckman &
Sinel, LLP will be compensated at the rate of
one-third of the entire legal fee recovered
for our participation in this matter, upon
its conclusion by settlement, verdict or
otherwise"™ (emphasis supplied).

Samuel executed the agreement as written.

Sinel then notified the client, in writing, that his
firm had retained Samuel®s firm as trial counsel and, although
that firm would be handling most of the litigation, he would be
"assisting and consulting with [Samuel®"s firm] on a regular
basis.'” Sinel assured the client that she would not iIncur any
additional legal fees for having both firms working on the case.
The client consented to this arrangement in writing.

Due to difficulty in prosecuting the case, including
responding to an application for a Frye hearing, Samuel, of his
own volition, brought in another attorney, Steven Pegalis, Esq.
from the law firm of Pegalis & Erickson, LLC, to assist in
defeating that application. Thereafter, Pegalis assisted Samuel
in trying the case and, during the third week of trial, the case

settled for $6.7 million, resulting In an attorneys® fee, under
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the "sliding scale' provision, Judiciary Law Section 474-a (2),
of $805,767.30.

Pursuant to Judiciary Law 8§ 474-a (4), which allows a
successful attorney in a medical malpractice action to be awarded
fees in excess of those set forth in subsection (2), Samuel and
Pegalis moved for an enhanced fee. On June 10, 2005, Supreme
Court approved the overall settlement and awarded Samuel and
Pegalis attorneys® fees in the amount of $1.9 million, or
$1,137,826.41 and $762,173.59, respectively. Samuel forwarded a
check to Sinel in the amount of one-third of his firm"s enhanced
fee, but did not include any portion of the fees awarded to the
Pegalis firm. Sinel rejected this amount, demanding one-third of
the entire fee recovered as per their agreement.

Samuel then commenced this declaratory judgment action
against, among others, Sinel and Druckman & Sinel, LLP, seeking a
declaration that the Sinel firm was not entitled to any
attorneys® fees due to Sinel"s purported violation of Code of
Professional Responsibility DR 2-107 (22 NYCRR 1200.12 [a])- That
Rule provides that:

"(a) A lawyer shall not divide a fee for

legal services with another lawyer who Is not

a partner in or associate of the lawyer-"s

firm, unless:

(1) The client consents to employment of the

other lawyer after a full disclosure that a

division of fees will be made.

(2) The division iIs in proportion to the

services performed by each lawyer or, by a
writing given to the client, each lawyer
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assumes joint responsibility for the
representation.

(3) The total fee of the lawyers does not

exceed reasonable compensation for all legal

services they rendered the client.”

In his complaint, Samuel claimed that, in failing to
advise his client that both firms would be responsible for the
representation, Sinel had violated that disciplinary rule and
therefore was entitled to no fee.

Sinel interposed an answer with counterclaims, seeking
one-third of the entire fee as per the agreement. The parties”
respective motions for summary judgment were denied.

In a 3-2 decision, the Appellate Division majority held

that although Sinel had sufficiently complied with DR 2-107, he

was entitled to only one-third of the unenhanced fee of

$805,767.30, with interest accruing from April 7, 2007, because
he did not participate iIn the services that resulted In the award

of the enhanced fees (see Samuel v Druckman & Sinel, LLP, 50 AD3d

322, 323-324 [1st Dept 2008]). The dissenters would have
enforced the contract as written, entitling Sinel to one-third of
the entire legal fee awarded (see id. at 325, 330).

The Appellate Division granted both parties leave to
appeal from i1ts order and certified the following question to
this Court: "Was the order of this Court, which modified the
order of Supreme Court, properly made?' We now modify and answer

the certified question in the negative.
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Contrary to Samuel®s contention, the Appellate Division
properly found that Sinel complied with DR 2-107. It is clear
from the correspondence that the client consented to Sinel”s
retention of Samuel as trial counsel and was also apprised that
Samuel*s involvement would not result in an increase in fees.
Moreover, Sinel®s correspondence adequately conveyed that both
firms had assumed responsibility for the representation, noting
that Sinel would be regularly "assisting and consulting with"
Samuel?.

The Appellate Division erred, however, iIn disregarding
the express language of the fee-sharing agreement and holding
that Sinel was entitled to only one-third of the unenhanced fee.

Where, as here, an agreement "is complete, clear and unambiguous
on its face[, it] must be enforced according to the plain meaning

of its terms”™ (Greenfield v Philles Records, Inc., 98 NY2d 562,

569 [2002]). Because the language "one-third of the entire fee
recovered” is subject to no interpretation other than the one
proffered by Sinel, he is entitled to recover that amount.
Moreover, contrary to the holding of the Appellate
Division, it is of no moment that Sinel did not contribute to

that part of the work that resulted in the award of the enhanced

! While the better practice would have been for counsel to
have expressly stated that Sinel and Samuel were assuming joint
responsibility over the matter, there iIs no indication in this
record that such was not the case, nor that the client was misled
into believing otherwise.
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fee. In the realm of fee-sharing disputes, "courts will not
inquire into the precise worth of the services performed by the

parties”™ (Benjamin v Koeppel, 85 NY2d 549, 556 [1995]). DR 2-107

also makes clear that, regardless of any division of services,
where by a writing given to the client, each lawyer assumes
joint responsibility for the representation™, attorneys are free
to negotiate such division of fees as they deem appropriate (Code
of Professional Responsibility DR 2-107 [a] [2] [22 NYCRR 1200.12
[a] [2]; see Lynn v Purcell, 40 AD3d 729, 730-731 [2d Dept 2007];

see also Simon®"s New York Code of Professional Responsibility
Annotated at 439 [2008]). Further, Samuel, who is bound by the
same Code of Professional Responsibility as Sinel, cannot be
heard to argue that the fee-sharing agreement and the obligations
thereunder must be voided on ethical grounds, when he freely
agreed to be bound by and received the benefit of the same
agreement, particularly where, as here, there is no indication

that the client was in any way deceived or misled (see Benjamin,

85 NY2d at 556).

Based on the foregoing, Sinel is entitled to one-third
of the entire legal fee of $1.9 million, with interest from June
10, 2005, the date of the entry of the compromise order, the

"earliest ascertainable date' the claim existed (Love v State of

New York, 78 NY2d 540, 544 [1991] citing CPLR 5001 [b]).-
Accordingly, the order of the Appellate Division should

be modified, with costs to defendants, by remitting to Supreme
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Court for further proceedings In accordance with this opinion
and, as so modified, affirmed and the certified question should

be answered in the negative.

* * * * * * * * * * * * * * * * *

Order modified, with costs to defendants, by remitting to Supreme
Court, New York County, for further proceedings iIn accordance
with the opinion herein and, as so modified, affirmed, and
certified question answered iIn the negative. Opinion by Judge
Pigott. Judges Ciparick, Graffeo, Read, Smith and Jones concur.
Chief Judge Lippman took no part.

Decided March 31, 2009



