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In the Matter of a Petition to Compel Payment of Legal Fees for
Services Rendered in Connection with the Estate of Sylvan
Lawrence, Deceased. 
--------------------------------------------------------------
Richard S. Lawrence, et al., as Preliminary Executors of the
Estate of Alice Lawrence, Deceased, v Graubard Miller, et al.

No. 76 

JONES, J.:

Sylvan Lawrence died testate in 1981, leaving his

estate to his wife, Alice Lawrence, and three children.  In 1982,

decedent’s will was admitted to probate and decedent’s brother,
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1 In late 2003, Mr. Cohn died and decedent's son, appellant
Richard Lawrence, took over as successor executor.
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Seymour Cohn, was named executor.1  In 1983, Mrs. Lawrence

retained the law firm of Graubard Miller, on an hourly basis, to

represent her in matters related to decedent’s estate, including

her lawsuit regarding Mr. Cohn’s administration of decedent’s

estate.  Mrs. Lawrence’s retention of Graubard was confirmed in a

letter dated August 4, 1983.  Over the next 21 years, more than

$350 million in distributions were made to the beneficiaries of

the estate, and the firm billed Mrs. Lawrence over $18 million in

legal fees.  Mrs. Lawrence also paid, unbeknownst to the firm,

over $5 million in “bonuses” or “gifts” to three of the firm’s

partners and approximately $2.7 million in taxes on those bonuses

or gifts.

In November 2004, Mrs. Lawrence, facing legal bills

which, according to her, had increased to almost $1 million per

quarter, asked the firm about the possibility of entering a new

fee arrangement.  By letter dated January 14, 2005, shortly

before commencement of trial in connection with decedent’s

estate, Mrs. Lawrence and Graubard entered a revised retainer

agreement, providing that (1) for one year commencing January 1,

2005, Mrs. Lawrence would pay the firm a flat fee of $300,000 per

quarter, (2) hourly billings would be capped at $1.2 million and

(3) if additional monies were distributed to beneficiaries of

decedent’s estate, or if Mrs. Lawrence settled her case against
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Mr. Cohn’s estate, Mrs. Lawrence was to pay from her share 40

percent of the total distributed to the beneficiaries, minus any

amount she had already paid the firm under the revised retainer

agreement.

On May 18, 2005, five months after the revised retainer

agreement became effective, the firm, on behalf of Mrs. Lawrence, 

reached a settlement by which Mr. Cohn’s estate agreed to pay

decedent’s estate approximately $104.8 million.  Under the terms

of the revised retainer agreement, Mrs. Lawrence was required to

pay legal fees in excess of $40 million.  She refused to pay and

on August 5, 2005, Graubard commenced a proceeding in Surrogate's

Court to compel payment of its legal fees.  Four days later, the

firm amended its petition, which further alleged that appellant

Richard Lawrence is liable to Graubard for its legal fees both

individually, under a theory of tortious interference with

contractual relationship, and as successor executor pursuant to

Surrogate’s Court Procedure Act § 2110 and other applicable law. 

By order dated September 12, 2005, Surrogate Renee R. Roth

referred Graubard’s contract enforcement proceeding to the

Honorable Howard A. Levine (the Referee) to hear and report.  

On September 13, 2005, Mrs. Lawrence brought suit in

Supreme Court against the Graubard firm and three individual

partners who had received over $5 million in bonuses or gifts

from Mrs. Lawrence.  This suit seeks rescission of the revised

retainer agreement, return of all fees paid to Graubard Miller
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during the entire 22-year period it represented Mrs. Lawrence, as

well as the monies she paid separately to the three partners, on

the ground that the revised retainer agreement is unconscionable

as a matter of law.  By order of Supreme Court dated December 14,

2005, Justice Helen E. Freedman directed that Mrs. Lawrence’s 

rescission action be removed to Surrogate's Court pursuant to

CPLR 325 (a).  Thereafter, Surrogate Roth referred this action to

the Referee, who also had before him the firm’s contract

enforcement proceeding.  

Meanwhile, on or about October 24, 2005, Alice Lawrence

and Richard Lawrence, individually and as successor executor to

decedent’s estate, each moved before the Referee to dismiss

Graubard’s petition under CPLR 3211.  The firm countered by

cross-moving for partial summary judgment dismissing Mrs.

Lawrence's counterclaim for a refund of all fees previously paid

to Graubard and three of its partners.  

Taking into account the standard of review applicable

to CPLR 3211 motions to dismiss, the Referee recommended denying

the motions to dismiss the petition.  In support of this

recommendation, the Referee, noting the general rule that

retainer agreements must be fair and reasonable to the client,

explained that determining whether the revised retainer agreement

is unconscionable “will require evidence concerning all factors

relevant to Mrs. Lawrence’s capacity, her understanding of the

terms of the revised agreement, the completeness of the 
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attorneys’ disclosure and whether they exploited their

preexisting confidential relationship with her to obtain the

favorable terms of the agreement,” and that an “excessive fee”

determination pursuant to Disciplinary Rule 2-106 shall be made

“after a review of the facts.”  The Referee further noted the

presence of numerous questions of fact, which cannot be resolved

on a pre-answer motion to dismiss.  By decision dated July 10,

2006, Surrogate Roth granted motions to confirm the Referee’s

report and adopted his recommendations in their entirety.

By decision and order entered November 27, 2007, the

Appellate Division, in a 4-1 decision, affirmed (see 48 AD3d 1

[1st Dept 2007]).  The majority, noting that unconscionability

determinations require a showing of both procedural and

substantive unconscionability, found that

“while at first blush [the revised retainer]
agreement might arguably seem excessive and
invite skepticism, before any determination
regarding unconscionability can be made, the
circumstances underlying the agreement must
be fully developed, including any discussions
leading to the agreement, as well as the
prospects at that time of successfully
concluding the litigation in favor of Mrs.
Lawrence”

 
(48 AD3d at 4).  Similarly, the majority found that “Mrs.

Lawrence's claims that the so-called ‘bonuses’ or ‘gifts,’ as

well as the agreement itself, violated attorney disciplinary

rules against self dealing, etc., cannot be resolved without

determining certain factual issues, i.e., Mrs. Lawrence's

capacity . . .; what she was advised; and whether she understood
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2 Mrs. Lawrence died after the Appellate Division granted
leave to appeal.  The preliminary executors of her estate have
been substituted.  Further, the Appellate Division's leave grant
included so much of its order as affirmed Surrogate's Court
orders denying Mrs. Lawrence's challenge to a Referee's order
directing her appearance at a deposition and removing the action,
Lawrence v Graubard Miller, from Supreme Court to Surrogate's
Court.  Because the appellants do not address these issues in
their briefs, we do not reach them.
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the ramifications of the revised agreement” (id. at 8). 

The dissenting Justice, noting that prior to the

revised retainer agreement, Mrs. Lawrence had declined a $60

million settlement offer from Mr. Cohn’s estate, concluded that a

court “may find a provision of a contract so outrageous as to

warrant it unenforceable on the grounds of substantive

unconscionability alone” (id. at 18).  He would have ruled that

the firm is not entitled to any legal fees under the revised

retainer agreement, and further, that it would be appropriate to

refer Mrs. Lawrence’s complaints regarding the three partners to

the Departmental Disciplinary Committee.

The Appellate Division granted the Lawrences leave to

appeal from its order and certified the following question to

this Court:  “Was the decision and order of this Court, to the

extent it affirmed the orders of the Surrogate’s Court, properly

made?”2  We now affirm and answer the certified question in the

affirmative.

Whether the revised retainer agreement is unenforceable

because it was unconscionable when entered into, or became so in
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3 An unconscionable contract is usually voidable since a
party to a contract has the power to validate, ratify or to avoid
it (see 1 Corbin on Contracts § 1.6, at 17-18 [1993 rev ed]). 
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retrospect, is the issue before us on appellants’ motions to

dismiss the firm’s petition to compel payment of legal fees.  On

a motion to dismiss a petition we, of course, must accept the

facts alleged in the petition as true, petitioner must be

afforded every possible favorable inference; and we must

determine whether the facts alleged by petitioner fit within any

cognizable legal theory (see Leon v Martinez, 84 NY2d 83, 87-88

[1994]).  Affidavits submitted by a respondent will almost never

warrant dismissal under CPLR 3211 unless they “establish

conclusively that [petitioner] has no [claim or] cause of action”

(Rovello v Orofino Realty Co., Inc., 40 NY2d 633, 635-636

[1976]).

It is well settled that an unconscionable contract is

generally defined 

“as one which is so grossly unreasonable as
to be [unenforceable according to its literal
terms] because of an absence of meaningful
choice on the part of one of the parties 
[‘procedural unconscionability’] together
with contract terms which are unreasonably
favorable to the other party [‘substantive
unconscionability’]”

(King v Fox, 7 NY3d 181, 191 [2006]; see Gillman v Chase

Manhattan Bank, 73 NY2d 1, 10-11 [1988]).3  As noted above, a fee

arrangement can be deemed unconscionable when entered into or in

retrospect.  
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In light of the applicable standard of review in

resolving a motion to dismiss a petition, we conclude that the

facts and circumstances surrounding the revised retainer

agreement have not, at this time, been sufficiently developed to

determine whether or not the agreement was unconscionable at the

time it was made.  Petitioner Graubard Miller has not had the

opportunity to lay bare admissible proof as to, among other

things, whether the revised retainer agreement was fair,

reasonable, and fully known and understood by Mrs. Lawrence. 

Further, appellants have not submitted admissible, conclusive

proof that the firm’s petition is somehow deficient and/or that

dismissal is otherwise warranted.

Given the courts’ role in closely scrutinizing

contingent fee agreements between attorneys and their clients

(see Shaw v Manufacturer Hanover Trust Co., 68 NY2d 172, 176

[1986]), even if such an agreement is not determined to be

unconscionable as of its inception, that is not the end of a

court’s analysis.  Our case law clearly provides that

circumstances arising after contract formation can render a

contingent fee agreement--not unconscionable when entered into--

unenforceable where the amount of the fee, combined with the

large percentage of the recovery it represents, seems

disproportionate to the value of the services rendered (see Gair

v Peck, 6 NY2d 97, 106-107 [1959] ["there comes a point where the

amounts to be received by attorneys under contingent fee
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4 In general, agreements entered into between competent
adults, where there is no deception or overreaching in their
making, should be enforced as written.  Accordingly, the power to
invalidate fee agreements with hindsight should be exercised only
with great caution.  It is not unconscionable for an attorney to
recover much more than he or she could possibly have earned at an
hourly rate.  Indeed, the contingency system cannot work if
lawyers do not sometimes get very lucrative fees, for that is
what makes them willing to take the risk -- a risk that often
becomes reality -- that they will do much work and earn nothing. 
If courts become too preoccupied with the ratio of fees to hours,
contingency fee lawyers may run up hours just to justify their
fees, or may lose interest in getting the largest possible
recoveries for their clients.
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arrangements are large enough to be unenforceable under the

circumstances of the case"]; see also King, 7 NY3d at 192

[determining whether a contingent fee agreement is unconscionable

requires an analysis of “the facts and circumstances surrounding

the agreement, including the parties' intent and the value of the

attorney's services in proportion to the fees charged, in

hindsight”]).4

Here, the firm and Mrs. Lawrence after a long

professional relationship, and $18 million in fees -- entered the

revised retainer agreement which provided for a 40 percent

contingent fee.  Five months later, Graubard secured a settlement

with the Cohn estate exceeding $100 million and, pursuant to the

agreement, the firm sought to collect legal fees exceeding $40

million from Mrs. Lawrence.  On its face, the amount of the fee

seems disproportionate to the five months of work since the

agreement's revision.  However, we have not been presented with

facts to refute or support this hypothesis, or to evaluate the
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agreement's unconscionability.

Because questions which cannot be resolved on a motion

to dismiss are present and because a full record has not been

developed, dismissal of the petition is not warranted at this

time.  Moreover, until a determination regarding the validity of

the agreement is made, appellants’ claims concerning the

excessiveness of the contingent fee, the partners’ acceptance of

the bonuses or gifts and the alleged violation of certain

disciplinary rules, as well as Mr. Lawrence’s motion to dismiss

Graubard’s tortious interference with contract claim, cannot be

resolved.

Accordingly, the order of the Appellate Division should

be affirmed, without costs, and the certified question answered

in the affirmative. 

*   *   *   *   *   *   *   *   *   *   *   *   *   *   *   *   *

Order affirmed, without costs, and certified question answered in
the affirmative.  Opinion by Judge Jones.  Chief Judge Kaye and
Judges Ciparick, Graffeo, Read, Smith and Pigott concur.

Decided December 2, 2008


