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READ, J.:

On March 5, 1999, Laurence Broggy (plaintiff), who was
employed by International Service System, Inc. (ISS), reported to
work at 75 Rockefeller Plaza, a part of the Rockefeller Center
complex 1n New York City. 1SS (subsequently renamed OneSource
Facility Services, Inc.), is In the business of providing

cleaning and maintenance services to commercial building owners
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and managers, and plaintiff®s supervisor had instructed him to
wash the iInside of 75 Rockefeller Plaza®s eighth-floor windows.
Plaintiff described himself as a "journeyman window washer™ for
ISS, because he would ""go from building to building where .
needed at a given time,"” as opposed to a ''steady building
employee," assigned by ISS to "work[] in a particular”™ structure.

When plaintiff arrived at work, he brought along his
bucket and window washing ""tools™ -- a wand, a squeegee and a
bottle of soap. He met two other ISS employees at the building®s
front desk, and a security guard escorted them to the eighth
floor. Plaintiff first went to the wash closet to fill his
bucket with water. He and his two co-workers, who were equipped
with safety belts for exterior window washing, then began to
clean the windows in the eighth-floor offices. These windows
were vertically sliding sash windows, roughly four feet wide and
six feet tall. The base of each window was three or four feet
above the floor, and the top extended to within roughly six
inches of the ceiling. Thus the top of each window was nine or
10 feet above the floor.

As plaintiff described his window washing technique, he
first applied soap and water to a window"s interior surface,
using the wand. Then he squeegeed off the soapy water and
"wipe[d] the bottom of the window with a towel.” Plaintiff
cleaned the iInside of "about eight" windows altogether in at

least three different offices without incident. He did not
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testify that he required or used a ladder or platform to reach
the top of these windows with his wand and squeegee.

Plaintiff and his co-workers eventually arrived at Room
810, where three of the windows were aligned "in a row" on the
wall opposite the doorway. As plaintiff entered the room, the
window farthest to his left was about five or six feet from a
corner of the office, and about four or five feet separated this
window from the one to its immediate right. The third window was
"well off" to the right of this pair of windows.

There were two mahogany desks in Room 810. One of them
was pushed with its back flush against the leftmost window,
extending laterally "[a] couple of feet" beyond the window
towards the corner of the office. The top of this desk was about
three feet deep and ten feet wide. A gallery -- a 1l-inch thick
and 4-inch high protecting edge, raised above the desktop®s
surface -- bordered its back, while the desktop itself was level
with the window"s sill. The three men considered moving this
desk, but after "put[ting] [their] hands on™" it, concluded that
""[w]e can"t move this. It"s too big."" When asked if the
desktop was empty or whether there were papers, a computer or
anything else on i1t, plaintiff testified that he thought that
there were "papers that were moved aside."

Protected by their safety belts, plaintiff"s co-workers
began to clean the exterior surfaces of Room 810"s windows,

gaining access by stepping through a window onto an outside
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ledge. Meanwhile, plaintiff clambered up on top of the desk and
began to clean the interior surface of the leftmost window,
starting at the upper lefthand corner. Plaintiff was aware of
the gallery because when he *"climbed up on the desk to wash the
window, [he] stepped over it to get closer to the window."™ After
plaintiff completed cleaning the glass in the window"s top sash,
he noticed that one of his co-workers was signaling that he
wanted back into the office from the outside. Standing with his
left foot on the windowsill and his right foot on the desktop,
plaintiff lifted the bottom sash and moved his hands away,
expecting the window to remain open. Instead, the bottom sash
suddenly "slammed down,™ and plaintiff "tried to get [his] left
foot out of the way"™ by moving it from the windowsill "[t]Jowards
the desk.”™ When he did this, his left instep ""[came] into
contact with" the gallery, causing him to lose his balance, fall
backwards and hit his back first on the desktop and then the
floor.

On February 15, 2002, plaintiff and his wife sued
various parties identified as landlords, lessors, lessees or
managers of 75 Rockefeller Plaza, alleging violations of Labor
Law 88 200, 202, 240(1) and 241(6). Plaintiffs subsequently
moved for partial summary judgment on liability under Labor Law 8
240(1) because plaintiff was "injured when he fell from the
window sill which was being used as an elevated platform or

scaffold from which to perform commercial window cleaning."
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Plaintiffs faulted defendants for failing to provide plaintiff
with the safety devices necessary '"to overcome the elevation
differential of approximately four feet between the floor and the
window so as to perform his task safely.” Defendants opposed the
motion, arguing that there were questions of fact as to whether
cleaning the interior of a commercial building®s windows was
covered by Labor Law 8§ 240(1), and whether plaintiff®s accident
was proximately caused by the absence of any safety device listed
in the statute. Defendants also moved to dismiss plaintiffs”
remaining Labor Law claims. Supreme Court granted plaintiffs*
motion for partial summary judgment and defendants®™ motion to
dismiss, and defendants appealed.

The Appellate Division subsequently reversed Supreme
Court, denied plaintiffs® motion for partial summary judgment on
liability and, upon searching the record, granted summary
judgment to defendants dismissing plaintiffs® Labor Law § 240(1)
claim and the complaint. The Appellate Division took the
position that section 240(1)"s protections are limited to
cleaning that is related to building construction, demolition and
repair work; or, 1If not carried out at a construction site, is
incidental to activities making a significant physical change to
the premises, citing our decisions in Joblon v Solow (91 NY2d 457

[1998]) and Panek v County of Albany (99 NY2d 452 [2003]). As an

alternative ground, the Appellate Division concluded that

plaintiffs had
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"failed to establish the need for any safety device
affording protection from the effects of gravity in
connection with the interior window cleaning at issue.
[They] do not allege that any additional device, such
as a ladder, was needed to permit the interior surfaces
of the windows to be safely cleaned; nor do they allege
that cleaning could not have been successfully
performed from the floor level using the wand and
squeegee supplied. (The record is devoid of evidence
concerning the length of the handles on these tools.)
Thus, there is no evidence from which this Court could
conclude that the injured plaintiff was exposed to an
elevation-related risk protected by the statute™

(30 AD3d 204, 206-207 [1st Dept] [citations omitted]).

We granted plaintiffs permission to appeal, and now affirm on the

basis of the Appellate Division®s alternative rationale.

(emphasis

Labor Law § 240(1) provides that

"[a]ll contractors and owners and their agents . . . iIn
the erection, demolition, repairing, altering,
painting, cleaning or pointing of a building or
structure shall furnish or erect, or cause to be
furnished or erected for the performance of such labor,
scaffolding, hoists, stays, ladders, slings, hangers,
blocks, pulleys, braces, irons, ropes, and other
devices which shall be so constructed, placed and
operated as to give proper protection to a person so
employed™

added).

Thus, "cleaning™ is expressly afforded protection under

section 240(1) whether or not incidental to any other enumerated

activity (see Smith v Shell 0Oil Co., 85 NY2d 1000, 1002 [1995]

[changing

a lightbulb not protected under Labor Law 8 240(1)

because 1t was "maintenance of a sort different from "“painting,

cleaning or pointing,” the only types of maintenance provided for

in the statute”™ [emphasis added]). As a result, in Brown v

Christopher St. Owners Corp., 87 NY2d 938, 939 (1996), we did not
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preclude liability on the ground that the exterior window
cleaning was not part of a construction, demolition, or repair
project. Rather, we concluded that "routine, household window
washing”™ was ""not the kind of undertaking for which the
Legislature sought to impose liability under Labor Law § 240"

([emphasis added]; see also Connors v Boorstein, 4 NY2d 172

[1958] [excluding cleaning of a private residence"s windows from
ambit of section 240(1)])-

Further, our decisions in Joblon and Panek do not
suggest that cleaning at a non-construction site falls outside
the scope of section 240(1) unless connected with altering.
These cases dealt with the meaning of the statutory term

"altering,” not "cleaning.” "Altering" and "cleaning" are
discrete categories of activity protected under section 240(1).
Notably, in Joblon, we rejected the defendants®™ argument that
only altering performed as part of a building construction job
was covered by section 240(1) (see 91 NY2d at 463-64).

In Bauer v Female Academy of Sacred Heart, 97 NY2d 445

(2002), we allowed a section 240(1) claim to go forward where the
plaintiff fell while cleaning the exterior of a third-story
window at a school. We see no reason to limit Bauer to its facts
-- exterior window washing of a non-domestic character -- as
defendants urge. While interior window washing may not routinely
entail the elevation-related risks that exterior window washing

almost invariably poses, assigning liability under section 240(1)



- 8 - No. 101
on this basis would create an arbitrary dividing line unfaithful
to legislative intent. The crucial consideration under section
240(1) is not whether the cleaning is taking place as part of a
construction, demolition or repair project, or is incidental to
another activity protected under section 240(1); or whether a
window"s exterior or interior is being cleaned. Rather,
liability turns on whether a particular window washing task
creates an elevation-related risk of the kind that the safety
devices listed iIn section 240(1) protect against.

The burden of showing that an elevation-related risk
exists, and that the owner or contractor did not provide adequate
safety devices falls upon the plaintiff. Here, plaintiffs did
not fulfill this burden. Plaintiff did not testify how high he
could reach with his wand and squeegee while standing on the
floor. He asserted that he had to stand on the desk, but
provided no evidence to show that this was because he was
required to work at an elevation to clean the interior of the
windows. The desk may have been iIn plaintiff®s way, or it may
have been easier for him to reach the top of the windows while
standing on the desk, or it may have been quicker for him to
climb on the desk than to seek further assistance to move it. To
recover under section 240(1), however, plaintiff must establish
that he stood on the desk because he was obliged to work at an
elevation to wash the interior of the windows. Moreover, summary

judgment in favor of defendants is proper because the evidence iIn
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this record demonstrates as a matter of law that plaintiff did
not here need protection from the effects of gravity. Prior to
his accident, plaintiff had cleaned the interior of eight other
windows of exactly the same height as those iIn Room 810, and the
record does not show that he needed a ladder or other protective
device. The only "tools"™ that he testified to having used were a
wand, a squeegee and a bottle of soap.

Accordingly, the order of the Appellate Division should
be affirmed, with costs.

* * * * * * * * * * * * * * * * *

Order affirmed, with costs. Opinion by Judge Read. Chief Judge
Kaye and Judges Ciparick, Graffeo, Smith, Pigott and Jones
concur.

Decided July 2, 2007



