
The Indian Child The Indian Child 

Welfare ActWelfare Act

Presented by Margaret A. Burt, Esq.Presented by Margaret A. Burt, Esq.
C i t 200C i t 200Copyright 2006Copyright 2006



ICWA IS ABOUTICWA IS ABOUTICWA IS ABOUT…ICWA IS ABOUT…
•• The rights ofThe rights of•• The rights ofThe rights of

the tribe the tribe –– a a 
separate separate separate separate 
governmentgovernment

•• The preservation The preservation •• The preservation The preservation 
of tribes and of tribes and 
native culturenative culture

•• The child’s right The child’s right 
to political to political 
identityidentity



FEDERAL LAWFEDERAL LAWFEDERAL LAWFEDERAL LAW

ICWA.ICWA.
25 U S C A25 U S C A25 U.S.C.A.25 U.S.C.A.

§§19011901§§
19781978



STATE LAWSTATE LAWSTATE LAWSTATE LAW
•• State can incorporate ICWA State can incorporate ICWA State can incorporate ICWA State can incorporate ICWA 

into state lawinto state law
•• State can add to fed State can add to fed •• State can add to fed State can add to fed 

ICWA lawICWA law
•• State cannot subtract from State cannot subtract from 

fed ICWA lawfed ICWA law
•• Fed law applies to states Fed law applies to states 

even if there is no reference even if there is no reference 
in state lawin state law



SSL SSL §§ 22SSL SSL §§ 22
(35 + 36)(35 + 36)( )( )
SSL SSL §§3939

18 NYCRR 18 NYCRR §§431.18431.18



An ICWA child welfare case An ICWA child welfare case An ICWA child welfare case An ICWA child welfare case 
that remains in state court that remains in state court 
requires followingrequires followingeq es o o geq es o o g
state law and state law and 
federal ICWAfederal ICWAfederal ICWA.federal ICWA.



WHY?WHY?WHY?WHY?

•• Stop unnecessary removal Stop unnecessary removal 
of Indian childrenof Indian children
•• Don’t disconnect child from Don’t disconnect child from 

culture and tribeculture and tribe
•• Promote tribal involvement in Promote tribal involvement in Promote tribal involvement in Promote tribal involvement in 
Indian children’s livesIndian children’s lives



PRIOR TO ICWAPRIOR TO ICWAPRIOR TO ICWAPRIOR TO ICWA

•• Cultural bias in removalsCultural bias in removals
•• “Save” child by removing “Save” child by removing Save  child by removing Save  child by removing 

from tribal culturefrom tribal culture
•• Policy of assimilationPolicy of assimilation•• Policy of assimilationPolicy of assimilation
•• Boarding schoolsBoarding schools
•• Indian Adoption programsIndian Adoption programs



What is the purpose?

• Feds determined that states clearly showed 
“an alarmingly high percentage of Indian g y g p g
families are broken up by the removal, often 
unwarranted, of their children……by , y
nontribal public and private agencies…”



FEDERAL POLICYFEDERAL POLICYFEDERAL POLICYFEDERAL POLICY

•• Protect Indian Protect Indian 
childrenchildren
P  P  •• Preserve Preserve 
Indian Indian 
familiesfamiliesfamiliesfamilies

•• Place Indian Place Indian 
children children 
where culture where culture 
is valuedis valued



WHAT?WHAT?WHAT?WHAT?

Special requirements on state Special requirements on state Special requirements on state Special requirements on state 
courts when Indian children are courts when Indian children are 

to be placed outside the home  to be placed outside the home  
or freed for adoption.or freed for adoption.



Requires 
• Courts to make decisions that reflect value ofCourts to make decisions that reflect value of 

tribe and Indian family connections –
requires expert testimony to be heard and equ es e pe t test o y to be ea d a d
considered

• Agency to provide more than diligent efforts• Agency to provide more than diligent efforts 
– ‘active efforts” to compensate for children 
having been more likely to be placed outsidehaving been more likely to be placed outside 
of the home

• Higher b rdens of proof to remo e children• Higher burdens of proof to remove children 
and free them for adoption



FUNDAMENTAL FUNDAMENTAL FUNDAMENTAL FUNDAMENTAL 
PROBLEMSPROBLEMS

•• The failure to identify a The failure to identify a 
child as an Indian childchild as an Indian child

•• The failure to follow the The failure to follow the 
specific mandates of ICWAspecific mandates of ICWA

•• The failure to seek The failure to seek 
appropriate permanency appropriate permanency 
f  I di  hild  f  I di  hild  for Indian children, for Indian children, 
particularly postparticularly post--AFSAAFSA



The Key Questions

• Is this an ICWA child?
• Is this an ICWA action?Is this an ICWA action?
• What is the proper jurisdiction?

Wh d b i d?• Who needs to be noticed?
• What are the special evidentiary rules if it 

stays in state court?
• What are the placement preferences?p p



Who is an ICWA child?Who is an ICWA child?

ii

A political question, NOT a A political question, NOT a 
racial oneracial one

•• UmarriedUmarried andand
•• Under 18 years old Under 18 years old andand
•• Member/enrolled in a Member/enrolled in a 

federally recognized federally recognized federally recognized federally recognized 
tribe tribe oror

•• Eligible/Eligible/enrollableenrollable as a as a •• Eligible/Eligible/enrollableenrollable as a as a 
member member andand the the 
biological child of a biological child of a biological child of a biological child of a 
membermember



VERY IMPORTANTVERY IMPORTANTVERY IMPORTANTVERY IMPORTANT
NYS ADDS:NYS ADDS:

•• Child who is a member or Child who is a member or 
eligible to be of any state eligible to be of any state 
recognized triberecognized triberecognized triberecognized tribe

•• Any child under 21 years of Any child under 21 years of 
age who came into care age who came into care age who came into care age who came into care 
before age 18before age 18

•• A biological child of a A biological child of a gg
member of a federally or member of a federally or 
state recognized tribe and state recognized tribe and 
the child lives on the child lives on the child lives on the child lives on 
reservation or tribal land reservation or tribal land 



Biggest Confusion andBiggest Confusion and 
Misconception 

• Bottom Line :
Only the sovereign entity of the tribe canOnly the sovereign entity of the tribe can 

determine if the child is an ICWA child as 
only they can determine if the child is aonly they can determine if the child is a 
member or enrollable as a member and the 
child of a member or the child of a memberchild of a member or the child of a member 
who lives on tribal land



WHO WHO AREARE THE NYS THE NYS WHO WHO AREARE THE NYS THE NYS 
TRIBAL NATIONS?TRIBAL NATIONS?

The The HaudenosauneeHaudenosaunee/Iroquois /Iroquois 
Nations: Cayuga, Oneida, Nations: Cayuga, Oneida, Nations: Cayuga, Oneida, Nations: Cayuga, Oneida, 
Onondaga, St. Regis Mohawk,  Onondaga, St. Regis Mohawk,  
Seneca, Tuscarora, Seneca, Tuscarora, TonowandaTonowanda, ,, ,
Band of SenecaBand of Seneca
The The AlgonquainAlgonquain Tribal Nations:Tribal Nations:

ShinnecockShinnecock and and UnkechangUnkechang



REMEMBERREMEMBERREMEMBER…REMEMBER…
There are hundreds of other There are hundreds of other There are hundreds of other There are hundreds of other 
federal and state recognized federal and state recognized 
tribes in the US, and any tribes in the US, and any tribes in the US, and any tribes in the US, and any 
child in NYS could be a child in NYS could be a 
member or eligible to be a member or eligible to be a member or eligible to be a member or eligible to be a 
member of thosemember of those



ISSUESISSUESISSUESISSUES

•• How do you know who is a How do you know who is a 
member/enrolled?member/enrolled?//

•• Isn’t it all about blood Isn’t it all about blood 
quantum?quantum?quantum?quantum?

•• What do federal guidelines What do federal guidelines 
say? “B 1 ”say? “B 1 ”say? “B.1.”say? “B.1.”

•• What about MEPA?What about MEPA?



MORE ISSUESMORE ISSUES
•• What about Canadian tribes?What about Canadian tribes?

MORE ISSUESMORE ISSUES
•• What about Canadian tribes?What about Canadian tribes?
•• What if one sibling is an What if one sibling is an 

I di  hild b t th  th  i  I di  hild b t th  th  i  Indian child but the other is Indian child but the other is 
not?not?

•• What if the child is raised in What if the child is raised in 
tribal culture but is not tribal culture but is not 
enrollableenrollable??

•• Do tribes have to follow Do tribes have to follow 
ICWA?ICWA?



TO WHAT LEGAL TO WHAT LEGAL TO WHAT LEGAL TO WHAT LEGAL 
PROCEEDINGS DOES IT PROCEEDINGS DOES IT 

APPLY?APPLY?APPLY?APPLY?
•• Child being placed in foster Child being placed in foster 

 d  t  b / l t  d  t  b / l t care due to abuse/neglect care due to abuse/neglect 
(or transferred)(or transferred)

•• Child being placed on status Child being placed on status 
offenses or voluntary where offenses or voluntary where 
child cannot be returned child cannot be returned 
upon demandupon demand



NYS CLEARLY NYS CLEARLY NYS CLEARLY NYS CLEARLY 
INCLUDES INCLUDES 
“VOLUNTARY” “VOLUNTARY” 
PLACEMENTSPLACEMENTSPLACEMENTSPLACEMENTS



MORE APPLICATIONSMORE APPLICATIONS

•• Child custody with nonChild custody with non--
parentparentpp

•• Termination proceedingsTermination proceedings
•• PrePre adoptive placementsadoptive placements•• PrePre--adoptive placementsadoptive placements
•• AdoptionsAdoptions——including including 

t t  bli  d t t  bli  d stepparent, public and stepparent, public and 
privateprivate



PROTECTS:PROTECTS:

•• Indian childrenIndian children
•• Parents of Indian Parents of Indian 

children (even if children (even if 
they are nonthey are non--
Indian)Indian)

•• Indian custodiansIndian custodians



•• ICWA issues may well be ICWA issues may well be ICWA issues may well be ICWA issues may well be 
relevant in matters even relevant in matters even 
though statute need not be though statute need not be o g  s e ee  o  e o g  s e ee  o  e 
applied.applied.

•• Applies to terminations and Applies to terminations and •• Applies to terminations and Applies to terminations and 
adoptions even if did not adoptions even if did not 
apply to original placement.apply to original placement.apply to original placement.apply to original placement.



Does not apply to :Does not apply to :

DIVORCEDIVORCE
CUSTODY BETWEEN PARENTSCUSTODY BETWEEN PARENTSCUSTODY BETWEEN PARENTSCUSTODY BETWEEN PARENTS

JUVENILE DELINQUENCYJUVENILE DELINQUENCY
PATERNITY/SUPPORTPATERNITY/SUPPORTPATERNITY/SUPPORTPATERNITY/SUPPORT
DOMESTIC VIOLENCEDOMESTIC VIOLENCE

TOTALLY VOLUNTARY TOTALLY VOLUNTARY TOTALLY VOLUNTARY TOTALLY VOLUNTARY 
PLACEMENTPLACEMENT



Does not protect:Does not protect:

• Unwed fathers who have not acknowledged 
paternityp y

• Non Indian parents who adopted an Indian 
childchild



Where is the case heard?

• Exclusive jurisdiction – only can be handled 
in the tribal court

• Transfer – can be moved to the tribal court
• Right to intervene tribe can be involved in• Right to intervene – tribe can be involved in 

the state court action



INDIAN TRIBE INDIAN TRIBE INDIAN TRIBE INDIAN TRIBE 
EXCLUSIVE JURISDICTIONEXCLUSIVE JURISDICTION

•• Indian child who is a ward of Indian child who is a ward of 
a tribal courta tribal court

•• Indian child who resides or Indian child who resides or 
domiciled on a tribal domiciled on a tribal domiciled on a tribal domiciled on a tribal 
reservationreservation

Mississippi Band of Choctaw v Mississippi Band of Choctaw v Mississippi Band of Choctaw v Mississippi Band of Choctaw v 
Holyfield Holyfield 

490 US 30 (1989)490 US 30 (1989)



NYS ALLOWS THIRTY NYS ALLOWS THIRTY NYS ALLOWS THIRTY NYS ALLOWS THIRTY 
DAY PERIODDAY PERIODDAY PERIODDAY PERIOD
TO HANDLE TO HANDLE 
THESE CASESTHESE CASES



EXCEPTIONS EXCEPTIONS 
TO EXCLUSIVE TO EXCLUSIVE 
JURISDICTION JURISDICTION JURISDICTION JURISDICTION 
RULERULE

••PL 280 states PL 280 states 
for for for for 

concurrent concurrent 
jurisdiction but jurisdiction but jurisdiction but jurisdiction but 
now some have now some have 
retrocededretroceded



State CPS can do State CPS can do 
emergency removal of emergency removal of 
an Indian child who is an Indian child who is 
temporarily located temporarily located 
off the reservation off the reservation 

BUT then the matter BUT then the matter 
must be returned to must be returned to 
tribal jurisdiction.tribal jurisdiction.



STATE COURT STATE COURT STATE COURT STATE COURT 
JURISDICTIONJURISDICTION

Indian child who does Indian child who does notnot live live Indian child who does Indian child who does notnot live live 
on the reservation on the reservation BUTBUT
subject tosubject to transfertransfer to a to a subject tosubject to transfertransfer to a to a 

tribal court or to tribal court or to 
interventionintervention by tribe in state by tribe in state interventionintervention by tribe in state by tribe in state 

court proceeding court proceeding 
So if it is not exclusive So if it is not exclusive So if it is not exclusive So if it is not exclusive 

jurisdiction to tribal court jurisdiction to tribal court 
then the two options are :then the two options are :then the two options are :then the two options are :
Transfer or InterventionTransfer or Intervention



Transfers to Tribal Court
•• Tribe or parent can ask for the Tribe or parent can ask for the Tribe or parent can ask for the Tribe or parent can ask for the 

transfertransfer
•• Either parent (tribal or not) can Either parent (tribal or not) can p ( )p ( )

oppose and stop the transferoppose and stop the transfer
•• State court must transfer if both State court must transfer if both 

tribe and parents want it and tribe and parents want it and 
can only retain jurisdiction if can only retain jurisdiction if 
th  i  “ d ”th  i  “ d ”there is “good cause”there is “good cause”

•• Court can transfer case but child Court can transfer case but child 
can stay in DSS carecan stay in DSS carecan stay in DSS carecan stay in DSS care

•• Adoptive placement transfers?Adoptive placement transfers?——
courts have splitcourts have split



GOOD CAUSE TO REFUSE GOOD CAUSE TO REFUSE 
TRANSFERTRANSFER

Guidelines “C3”Guidelines “C3”
•• Inconvenient forumInconvenient forum
•• Advanced stage/motion Advanced stage/motion 

untimelyuntimelyuntimelyuntimely
•• Child over 12 who opposesChild over 12 who opposes
•• Child over 5  parents gone and Child over 5  parents gone and •• Child over 5, parents gone and Child over 5, parents gone and 

no tribal contactno tribal contact
•• No tribal courtNo tribal courtNo t a  cou tNo t a  cou t
•• Is lack of an “Existing Indian Is lack of an “Existing Indian 

Family” good cause to refuse Family” good cause to refuse 
t f ?t f ?transfer?transfer?

•• Is “bonding” good cause to Is “bonding” good cause to 
transfer?transfer?



TRIBAL INTERVENTION IN TRIBAL INTERVENTION IN TRIBAL INTERVENTION IN TRIBAL INTERVENTION IN 
STATE COURTSTATE COURT

Tribe’s rightTribe’s right•• Tribe’s rightTribe’s right
•• At any timeAt any time
•• Parent, agency, child, court Parent, agency, child, court 

cannot preventcannot prevent
•• Even where not going to Even where not going to 

appear in personappear in personappear in personappear in person
•• Not specifically listed for Not specifically listed for 

adoption proceedingsadoption proceedingsadoption proceedingsadoption proceedings



MATTER OF BABY BOY C.MATTER OF BABY BOY C.MATTER OF BABY BOY C.MATTER OF BABY BOY C.
11stst Dept. June 2005Dept. June 2005

Private adoption casePrivate adoption case——
ICWA applied and says tribe ICWA applied and says tribe 
should be noticed, should be should be noticed, should be 
allowed to appear to make allowed to appear to make 
sure placement procedures sure placement procedures sure placement procedures sure placement procedures 
appropriate and says appropriate and says 
“existing Indian family” “existing Indian family” existing Indian family  existing Indian family  
exception will not be exception will not be 
appliedappliedappliedapplied



Tribal Intervention in State Court

• Tribes Right
• At any time – including appealAt any time including appeal
• Parent, agency, child, court cannot prevent

E if i i• Even if not going to appear in person



REMEMBER

Court must apply ICWA rules even if tribe does 
not appear or is unable to be involved 



Notice
• Formal notice must be done exactly as lawFormal notice must be done exactly as law 

describes – by registered mail with return 
receipt requestedreceipt requested 

• Each “new” proceeding requires notice
N i ll d di• Notice goes to all parents and custodians –
even if not tribal

• Notice goes to any tribe that might be child’s 
tribe or BIA



BASIC RULEBASIC RULEBASIC RULEBASIC RULE
FOSTER CARE OR TERMINATIONFOSTER CARE OR TERMINATION

If know or have reason to If know or have reason to 
know case involves an know case involves an 
Indian child:  Indian child:  Indian child:  Indian child:  
NOTIFY tribe or NOTIFY tribe or 
Secretary of InteriorSecretary of InteriorSecretary of InteriorSecretary of Interior
by registered mail,by registered mail,
also notify parentalso notify parentalso notify parentalso notify parent
and custodianand custodian



BEST PRACTICE:BEST PRACTICE:

If not sure, NOTIFY!If not sure, NOTIFY!



NOTICE QUESTIONSNOTICE QUESTIONSNOTICE QUESTIONSNOTICE QUESTIONS
Guidelines “B2”Guidelines “B2”

•• Member of more than Member of more than 
one tribe?one tribe?

•• Not sure if child is a Not sure if child is a 
member or eligible for member or eligible for 

i ?i ?membership?membership?
•• Child’s parents?Child’s parents?
•• Unwed fathers?Unwed fathers?
•• Timing?Timing?gg
•• Who actually sends the Who actually sends the 

notice out?notice out?



What are special rules for What are special rules for 
REMOVAL?REMOVAL?

Guidelines “D4, D3c, B6”Guidelines “D4, D3c, B6”

•• Qualified expert witnessQualified expert witness
Lik l  t  lt i  i  Lik l  t  lt i  i  •• Likely to result in serious Likely to result in serious 
emotional or physical emotional or physical 
d  if hild id  if hild idamage if child remainsdamage if child remains

•• Clear and convincing Clear and convincing 
burden of proofburden of proof

•• “Active efforts”“Active efforts”



What are “active efforts”?

• Efforts by DSS to provide remedial services 
and rehabilitative programs that have not p g
been successful

• MORE than “reasonable efforts”MORE than reasonable efforts
• CLEARLY meant to include working with 

the tribe and seeking tribal resourcesthe tribe and seeking tribal resources



VOLUNTARY PLACEMENT VOLUNTARY PLACEMENT VOLUNTARY PLACEMENT VOLUNTARY PLACEMENT 
OR SURRENDER ISSUESOR SURRENDER ISSUES

•• Consent must be in writing and Consent must be in writing and •• Consent must be in writing and Consent must be in writing and 
before a family court judgebefore a family court judge

•• Judge’s certificateJudge’s certificate•• Judge’s certificateJudge’s certificate
•• LanguageLanguage

More than ten days after the More than ten days after the •• More than ten days after the More than ten days after the 
birthbirth

•• Can withdraw consent to a Can withdraw consent to a •• Can withdraw consent to a Can withdraw consent to a 
voluntaryvoluntary----child is returnedchild is returned

•• Can revoke surrender before an Can revoke surrender before an •• Can revoke surrender before an Can revoke surrender before an 
adoptionadoption----child is returnedchild is returned



NYS regulations also NYS regulations also 
i  th t th  b  i  th t th  b  require that there be require that there be 

“reasonable efforts” made “reasonable efforts” made 
t  t  l t f t  t  l t f to prevent a placement of to prevent a placement of 
an ICWA child in Art. 10, an ICWA child in Art. 10, 

l t  d JD l t  d JD voluntary, and JD voluntary, and JD 
proceedingsproceedings



NYS regulations have a NYS regulations have a 
“tighter” description of “tighter” description of 

“qualified expert witness” “qualified expert witness” 
than the feds dothan the feds do



No temporary removal of a No temporary removal of a No temporary removal of a No temporary removal of a 
child for more than 90 days child for more than 90 days 
without the proper notice without the proper notice o  e p ope  o ce o  e p ope  o ce 
and findingsand findings



TPR ISSUES

•• ASFA appliesASFA applies
TimingTiming•• TimingTiming

•• Qualified expertQualified expert
•• Return home would Return home would 

likely result in serious likely result in serious 
emotional or physical emotional or physical 
damagedamage

•• Beyond a reasonable Beyond a reasonable 
doubt burden of proofdoubt burden of proof



ADOPTION ISSUESADOPTION ISSUES

•• Revocable before final Revocable before final 
decreedecree----return to parentreturn to parentpp

•• Adoption can be vacated Adoption can be vacated 
on fraud/duress on fraud/duress on fraud/duress on fraud/duress 
groundsgrounds----return to return to 
parentparentparentparent

•• No adoption can be No adoption can be 
vacated after two yearsvacated after two yearsvacated after two yearsvacated after two years



WHAT IF ADOPTIVE WHAT IF ADOPTIVE 
PARENT IS LATER PARENT IS LATER 

TPRedTPRed OR OR TPRedTPRed OR OR 
SURRENDERS INDIAN SURRENDERS INDIAN 

CHILD?CHILD?CHILD?CHILD?
There can be a petition There can be a petition There can be a petition There can be a petition 

to return the child to to return the child to 
the birth parentthe birth parentthe birth parentthe birth parent



FOSTER CARE FOSTER CARE FOSTER CARE FOSTER CARE 
PLACEMENTSPLACEMENTS

•• Least restrictive settingLeast restrictive setting•• Least restrictive settingLeast restrictive setting
•• Reasonable proximity to their Reasonable proximity to their 

homehomehomehome
•• Special needsSpecial needs

PreferencesPreferences•• PreferencesPreferences
–– extended familyextended family
–– foster home specified, approved, or foster home specified, approved, or –– foster home specified, approved, or foster home specified, approved, or 

licensed by tribelicensed by tribe
–– Indian foster home licensed by Indian foster home licensed by 

state/county authoritystate/county authority
–– approved Indian institutionapproved Indian institution

LAST LAST st te/co t  lice sed o  st te/co t  lice sed o  



ADOPTIVE PLACEMENTSADOPTIVE PLACEMENTS
Preferences:Preferences:Preferences:Preferences:
•• Extended family Extended family 

membersmembersmembersmembers
•• Tribal members of Tribal members of 

hild’  t ibhild’  t ibchild’s tribechild’s tribe
•• Other Indian familiesOther Indian families
•• Other nonOther non--Indian Indian 

familiesfamilies



GOOD CAUSE TO MODIFY GOOD CAUSE TO MODIFY 
PLACEMENTSPLACEMENTS

Guidelines “F3”Guidelines “F3”

•• Parents or child have Parents or child have 
different wishesdifferent wishesdifferent wishesdifferent wishes

•• Tribe has different Tribe has different 
preferencespreferencespreferencespreferences

•• Child has Child has 
extraordinary needsextraordinary needsextraordinary needsextraordinary needs

•• AnonymityAnonymity
C ’t fi d l tC ’t fi d l t•• Can’t find placementCan’t find placement



RIGHT TO COUNSEL RIGHT TO COUNSEL 
FOR PARENTS AND FOR PARENTS AND FOR PARENTS AND FOR PARENTS AND 

CUSTODIANSCUSTODIANS



RIGHTS OF RIGHTS OF RIGHTS OF RIGHTS OF 
ADULT ADOPTEESADULT ADOPTEES
TO RECORDSTO RECORDS



FAILURE TO FOLLOW FAILURE TO FOLLOW FAILURE TO FOLLOW FAILURE TO FOLLOW 
ICWA?ICWA?

Parent, Indian custodian Parent, Indian custodian Parent, Indian custodian Parent, Indian custodian 
or tribe may petition to or tribe may petition to 

invalidate the orderinvalidate the orderinvalidate the order.invalidate the order.



ASK  ASK  ASKASK  ASK  ASKASK, ASK, ASKASK, ASK, ASK

•• Make it Make it 
routine to askroutine to ask

•• ICWA findings ICWA findings 
at every stage at every stage at every stage at every stage 
clearly clearly 
documented documented documented documented 
in court orderin court order



STEPSSTEPS

•• TrainingTraining
•• Agency forms Agency forms g yg y

and and 
proceduresprocedures

•• Court Court 
proceduresprocedures


