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I. Introduction

The Advisory Committee on Civil Practice, one of the standing advisory
committees established by the Chief Administrative Judge of the Courts pursuant to
sections 212(1)(g) and 212(1)(q) of the Judiciary Law, annually recommends to the
Chief Administrative Judge legislative proposals in the area of civil procedure that may
be incorporated in the Chief Administrative Judge's legislative program. The
Committee makes its recommendations on the basis of its own studies, examination of
decisional law, and recommendations received from bench and bar. The Committee
" maintains a liaison with the New York State Judicial Conference, committees of judges
and committees of bar associations, legislative committees, and such agencies as the
Law Revision Commission. In addition to recommending measures for inclusion in the
Chief Administrative Judge's legislative program, the Committee reviews and comments
on other pending legislative measures concerning civil procedure.

In this 2007 Report, the Advisory Committee recommends a total of 21 measures
for enactment by the 2007 Legislature. Of these, 11 measures previously have been
endorsed in substantially the same form, three are modified measures, and seven are
 new measures. ‘

Part II sets forth and summarizes the seven new measures proposed for 2007.
They are designed to: (1) improve the practice relating to the timing and service of
cross-motions (CPLR 2214, 2215); (2) clarify the commencement of an action against a
body or officer —particularly as to the statute of limitations (CPLR 217(1)); (3) modify
the contents of a bill of particulars to expand the categories of information that may be
required (CPLR 3043(a)); (4) amend the rate of interest (CPLR 5004); (5) allow service
of a trial subpoena by delivery to an attorney (CPLR 2303-a (new)); (6) clarify the
procedure for mistake of fact applications to Supreme Court (CPLR 5241(e)) and (7)
- give the court discretion to correct or ignore harmless errors in the commencement of an
action (CPLR 2001). v

Part III sets forth and summarizes the modified measures proposed for 2007.
These measures would (1) permit the use of an unsworn affirmation of truth in lieu of an
affidavit under penalty of perjury, as in the federal courts (CPLR 2106); (2) require
notice to the homeowner under default judgments and residential mortgage foreclosure
proceedings (CPLR 3215(g)(3)(i) and (iii)) and (3) extend the time in which a voluntary
discontinuance may be obtained without court order or stipulation and repeal the
requirement that the defendant file the notice of discontinuance (CPLR 3217(a)(1),
(d)(repealed)).



Part IV summarizes the previously endorsed measures not enacted into law in
2006, but once again recommended by the Committee in substantially the same form.
These measures address: (1) clarifying that there is no right to subrogation for collateral
source payments made in the context of a settlement of a lawsuit governed by CPLR
4545 (CPLR 4545(a), (b), (¢), (e)); (2) equalizing the treatment of collateral sources in
tort actions (CPLR 4111, 4213, 4545); (3) setting the time for motions to dismiss for
failure to state a cause of action and for summary judgment (CPLR 3211(e), 3212(a));
(4) permitting an injured party in a tort claim to bring a direct declaratory judgment
against an insurer (CPLR 3001); (5) clarifying when a claim against a public authority
accrues (Public Authorities Law §2881); (6) providing for pre-judgment interest after
offers to compromise in personal injury actions (CPLR 3221, 5001(a)(b)); (7) dealing
with the time of service problem when a court order extending the time for filing is
granted pursuant to CPLR 304 (CPLR 306-b); (8) increasing the maximum penalty for
failure to obey a judicial subpoena from $50 to $150 (CPLR 2308(a)); (9) amending
CPLR 3122, governing the use of subpoenas duces tecum, to make it clear that a court
may order the production of medical records without the patient’s consent (CPLR
3122(a)); (10) permitting a New York City Civil Court Judge presiding over a CPLR
325(d) case to issue a subpoena to compel the attendance of an incarcerated person
(CPLR 2302(b)); and (11) excluding certain releases from the scope of the General
Obligations Law, particularly voluntary discontinuances for which no monetary
consideration was paid (GOL 15-108(d)).

In Parts II, III and IV, individual summaries of the proposals are followed by
drafts of appropriate legislation.

No legislative proposals recommended by the Committee were enacted in 2006.
One proposal passed both the Senate and Assembly, but was vetoed by the Governor at
the request of the Committee and the Office of Court Administration because of a
technical error in the language, apparently occurring after the legislative bill drafting
process. This measure would amend General Obligations Law §15-108 to exclude
certain releases from its scope, particularly voluntary discontinuances for which no
monetary consideration was paid. The Committee and the Office of Court
Administration will seek early passage of this measure in 2007.

Part V sets forth the Committee’s principal regulatory proposals. The Committee
seeks approval of two regulatory measures in 2007. First, in particular, in 2006 a
measure was adopted adding subdivision (f) to Part 202.7 of the Uniform Civil Rules for
the Supreme and County Courts to ensure that a party seeking a TRO must either notify
the other party of the application or explain to the judge why notice would be
impracticable or would defeat the purpose of the order. The Committee has closely
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monitored the implementation of this rule and now proposes a measure clarifying the
application of the requirement of notice of application for temporary injunctive relief
under Rule 202.7(f). Second, the Committee again endorses a proposal designed to.
address the consequences of the dishonoring of a check or other form of payment used
to pay for an index number. -

" Two other regulatory proposals recommended by the Committee were adopted in
2006: (1) a proposal designed to instill greater civility into the conduct of depositions
by adding a new Section 221 of the Uniform Civil Rules for the Trial Courts to govern
certain abuses of deposition practice not currently addressed by the CPLR and (2) a
proposal to amend Part 202.26 of the Uniform Rules for the Supreme and County
Courts to ensure that a judge has the power to compel a representative of an insurance
company or lienholder to attend a pre-trial settlement conference, either in person or by
telephone.

Part VI of the report summarizes previously endorsed legislative and regulatory
proposals that the Committee still feels are important, but have a lesser likelihood of
legislative success and are of lower priority than those recommended for enactment.
They may be resurrected if the opportune time arises.

Part VII of the Report briefly discusses pending and future projects under
Committee consideration. '

Part VIII of the Report lists the current Subcommittees that are operational within
the Committee. :

Several other matters were brought to the Committee’s attention during the
course of 2006 which required considerable study and activity by the Committee. For
example, the Committee, in its entirety and through its Subcommittee on Technology,
continues to work closely with the Technology Division of the Office of Court
- Administration, court personnel, leaders of the bench and bar, and the federal judiciary

- to improve and expand recent legislation and regulations permitting the Chief
Administrative Judge to conduct a pilot program providing for the filing of court papers
by fax or electronic means in selected locations throughout the state.

On the basis of long experience in drafting and reviewing legislation, the
Committee would like to emphasize three general principles to the Legislature with
respect to the enactment of civil procedural bills:



(1) The Committee recommends that bills be drafted, insofar as practicable, to
avoid the renumbering and relettering of sections and subdivisions that are the subject of
numerous judicial citations. Extensive, unnecessary renumbering and relettering of
often-cited provisions are confusing to the bar and diminish the accessibility of judicial
citations of those provisions.

(2) The Committee recommends that, aside from corrective or remedial bills,
which become effective immediately, the effective date of bills should be deferred a
sufficient time after enactment to publicize them. For example, this Committee sets the
effective date of most of its legislative proposals as "the first day of January next
succeeding the date on which it shall have become a law." Further, because mere
designation of an effective date is often insufficient to resolve ambiguities as to when
actions or claims come within its ambit (see e.g. Majewski v. Broadalbin-Perth Central
School District, 91 NY2d 577 [1998] affg 231 AD2d 102 [3d Dept 1997]; Morales v.
Gross, 230 AD2d 7 [2d Dept 1997] [interpreting Omnibus Workers’ Compensation
Reform Act of 1996]), bills that alter substantive rights or shorten statutes of limitations
should specify by stating, for example, that they apply to injuries occurring, actions
commenced or trials commenced after a certain date.

(3) The Committee recommends that each time a revision of an existing provision
or the addition of a new provision is proposed, attention should be given to ensuring that
‘the bill is in gender-neutral terms.

The Committee continues to solicit the comments and suggestions of bench, bar,
academic community and public, and invites the sending of all observations, suggestions
and inquiries to:

George F. Carpinello, Esq., Chair
Advisory Committee on Civil Practice
c/o Office of Court Administration
Counsel's Office

25 Beaver Street

New York, N. Y. 10004



II. New Measures

1. Improving the Practice in Relation to the Timing and Service of Cross-Motions
(CPLR 2214, 2215)

The Committee recommends amendments to Rules 2214(b) and 2215 of the
CPLR to improve practice relating to cross-motions. Currently, Rule 2215 provides that
an attorney making a cross-motion shall serve notice of the cross-motion at least three
days before the return date of the original motion. When read with the time for service
of motion papers and responses in Rule 2214(b), several problems are presented:

First, if the original moving party gives 12 days notice instead of eight days
notice, the party can demand that the responsive papers be served seven days before the
return date, giving sufficient time to reply. However, this demand does not apply to any
cross-motion that the responding party may make. Thus, even if the moving party gives
additional time, that party has no ability to require service of notice of a cross-motion
any earlier than three days before the return date.

Second, three days is very little time for the original moving party to respond to a
cross-motion. :

Third, and worse yet, if the cross-motion is served by mail, it may not be
received by the return date, and the original moving party may appear in court without
any knowledge that a cross-motion has been made (While courts are split, a recent
concurring opinion in the First Department noted that the additional five days that are
added when papers are served by mail, as provided by Rule 2103(b)(2), are not added
when a cross-motion is served. (See Guzetti v. City of New York, 32 A.D.3d 234,
820 N.Y.S.2d 29 (1st Dept., August 10, 2006)).

To resolve these problems, the Committee is proposing several amendments to
Rules 2214(b) and 2215. CPLR 2214(b) would be amended to provide that where the
moving party gives additional time for service of the answering papers and demands that
they be served seven days before the return date, that demand would also be applicable
to any cross-motion that the responding party may wish to make. This would give the
moving party adequate time to respond to the cross-motion. The Committee would also
amend this subdivision to provide that in order to obtain papers seven days in advance,
the original motion must be served at least 16 days, rather than 12 days, before the
return date. This would give the responding party adequate time to prepare papers, not
only in response to the motion but also in support of any cross-motion. Presumably,
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time is not critical when the moving party chooses to give more time in order to receive
the answering papers sooner, and the Committee believes that the timetable it proposes
for motions and cross-motions gives both sides a fair opportunity to prepare papers,
making it more likely that all arguments will be ready to be heard on the return date.

The Committee also proposes amending Rule 2215 in several respects. The first
is simply to conform to its amendment of 2214(b) with respect to situations in which the.
moving party demands the cross-motion seven days before the return date. The more
significant changes deal with service of cross-motions. The Committee's objective, as
noted, is to allow both parties to have adequate time to prepare their papers. However,
this objective might fail if the party making the cross-motion could serve by mail on the
due date. Because a cross-motion is served much later than the original motion, even if
2214(b) is amended as proposed, the party against whom the cross-motion is made
should receive it on the day it is due. Under the current rule, the party serving the cross-
motion could mail, and the time between mailing and delivery is time lost to the party
who must respond. Therefore, the Committee proposes that 2215 be amended to require
that service be three days earlier when mailing is used. In addition, it proposes that
when overnight mail is used, service be made one day before the due date.

The Committee recognizes that there are instances when time is critical. These
amendments would not affect those motions where the moving party serves a motion
eight days before the return date. In those instances, the current rules will continue to
apply, and both parties will be under significant time pressure. However, where time is
not critical, there is no reason to provide for unreasonably short timetables. Giving
adequate time to both the moving party and the maker of a cross-motion will allow
attorneys to thoroughly present their arguments to the court without the all-too-common
waste of time caused by requests for adjournments on the return day.

Proposal

AN ACT to amend the civil practice law and rules, in relation to the timing and
service of motions and cross-motions

The People of the State of New York, represented in Senate and Assembly, do

enact as follows:



