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I. Introduction

The Surrogate's Court Advisory Committee is one of the Committees
established, pursuant to section 212(1)(q) of the Judiciary Law, by the Chief
Administrator of the Courts to assist him in the execution of the functions of his office.
The Committee annually recommends to the Chief Administrator proposals related to
the Estates, Powers and Trusts Law, the Surrogate's Court Procedure Act and legal
issues involving the practice and procedure of the Surrogate's Courts. These
recommendations are based on the Committee's own studies, examination of decisional
law and suggestions received from the bench and bar. In addition to recommending its
own annual legislative program, the Committee reviews and comments on other
pending legislative measures concerning estates, trusts and other matters (e.g.,
adoptions, guardianships) that are within the subject matter jurisdiction of the
Surrogate's Courts. :

During the 2006 legislative session, the Committee had one of its pr'oposed bills
enacted:

o Chapter 249: Amends section 5-3.2 of the Estates, Powers and Trusts
Law to clarify that only a child born after the execution of a last will and during the life
of the testator, or a child in gestation at the time of the testator’s death who is born
after the testator’s death, can cause revocation of a last will to the extent provided for
in the statute. Effective: July 26, 2006; applies only to the estates of decedents who
died on or after that date.

The Committee as presently constituted has 21 members. Its focus has been in
- the areas of legislation, adoption, guardianship, court rules, forms and technology, with
the following four subcommittees of the Committee addressing each of these subjects:

Subcommittee on Legislation
Subcommittee on Adoptions
Subcommittee on Guardianship
Chair, Hon. Robert L. Nahman -
Subcommiittee on Rules, Forms and Technology

In this report, the Committee sets forth its legislative proposals and the other projects
that are being undertaken.



As part of its effort to focus its work on areas which would be of benefit to the
legislature, courts, bar and litigants, the Committee welcomes comments and
suggestions. Inquiries should be submitted to:

Hon. Renee R. Roth, Chair
Surrogate's Court Advisory Committee
Office of Court Administration
25 Beaver Street, Suite 1170
New York, New York 10004



II. Legislation
A. New Measures

1. Discretionary Standby Guardian Hearings
(SCPA 1726)

The Committee recommends this measure to clarify whether a hearing must be
held as a predicate to the appointment of a standby guardian. This measure would
confirm that the court can, in its discretion, dispense with such a hearing.

New York’s standby guardian statute enables a parent, legal guardian, legal
custodian or primary caretaker who suffers from a progressive chronic illness or an
irreversibly fatal illness to petition for the judicial appointment of a standby guardian
for his or her minor child, with the standby guardian’s authority deferred until the
petitioner can no longer function. The procedural requirements of SCPA 1726 do not
expressly mandate that a hearing be held as a predicate to the appointment of a standby
guardian. Instead, paragraph (c) of subdivision 3 of that section provides that
“petitioner’s appearance in court shall not be required if the petitioner is medically
unable to appear, except upon motion and for good cause shown.” The language is
somewhat ambiguous and has been construed under the circumstances as mandating a
hearing (see, Matter of F.H., Infant, NYLJ October 6, 1995, at 27, col 3).

SCPA 1726 was designed and intended to facilitate the transfer of custody of a
child whose parent suffers from a terminal or debilitating illness. The requirement that
a hearing be held upon every application for the judicial appointment of a standby
guardian is antithetical to that purpose. In fact, there is no corollary to SCPA 1726
(3)(¢) in any other provision of Article 17 governing the appointment of guardians.
Hearings are either discretionary (SCPA 1706) or are mandated subject to the court’s
discretion to dispense with the hearing (SCPA 1754). Indeed, the standby guardian
statute is internally inconsistent on the subject of hearings. Paragraph (e) of subdivision
4 of the statute, regarding the judicial appointment of a designated standby guardian,
does not mandate a hearing or otherwise require the petitioner’s appearance in court.

This proposal addresses two needs. First, it harmonizes the procedures for the
appointment of a standby guardian of an infant in subsections 3(c) and 4(e) of the
statute with corresponding guardianship procedures in Article 17. More importantly, it
furthers the legislative goal of streamlining the process of arranging for the care and
custody of children where a parent is terminally ill or in danger of becoming



chronically incapacitated by allowing the court the discretion to dispense with the
procedural necessity of a hearing without sacrificing the best interests of the child.

Proposal:

AN ACT to amend the surrogate’s court procedure act, in relation to the hearing
‘requirements in a proceeding for the appointment of a standby guardian

The People of the State of New York, represented in Senate and Assémbly, do

enact as follows:

Section 1. Paragraph (c¢) of subdivision 3 of section 1726 of the surrogate’s
court procedure act is amended to read as follows:
(©) [The petitioner’s appearance in court shall not be required if the petitioner is

medically unable to appear, except upon motion and for good cause shown] Upon a

petition for the judicial appointment of a standby guardian of an infant pursuant to

paragraph (a) of this subdivision or for the judicial appointment of a guardian pursuant

to paragraph (d) of subdivision four of this section, the court shall conduct a hearing.
The court may in its discretion dispense with a hearing for the appointment of a standby

guardian, and may in its discretion appoint a guardian ad litem to recommend whether

the appointment of a standby guardian as proposed in the application is in the best
interest of the infant.
§ 2. Paragraph (e) of subdivision 4 of section 1726 of the surrogate’s court

procedure act is amended to read as follows:



(e) [If] Subject to the provisions of paragraph (c) of subdivision three of this -

section, if the court finds that the petitioner was duly designated as standby guardian,
that the parent,‘ legal guardian, legal custodian or primary caretaker of th.e infant is
incapacitated, debilitated and consents or has died, as established by a copy of a death
certificate or other such evidence of death as may be satisfactory to the court, that the
interests of the infant will be promoted by the appointment of a standby guardian of the
person and/or ‘property, and that, if the petition is by a person designated as alternate
standby guardian, the person designated as standby guardian is unwilling or unable to
act as standby guardian, it must make a decree accordingly.

§ 3. This act shall take effect immediately.



2. Payment of Attorney’s Fees in
Wrongful Death Actions
(EPTL 5-4.6(a)(2))

The Committee recommends this measure to amend EPTL 5-4.6 in relation
to payment of attorney’s fees in the Supreme Court in wrongful death actions. This
measure would help ensure that distributees expeditiously receive settlement proceeds.

EPTL Article 5, Part 4 provides for the rights of a decedent’s family members
when a wrongful act, neglect or default causes the decedent’s death. Insofar as the
right to recover damages for wrongful death is statutory, the Part sets forth the
procedural and substantive guidelines for such an action. It specifically provides that
either the court in which the wrongful death action is brought or the Surrogate’s Court
which issued letters to the estate fiduciary may determine how any damages recovered,
either after trial or by settlement, are to be distributed; and the reasonable expenses,
including attorney’s fees, incurred in bringing the action.

Prior to October 2005, after approving an application by the estate representative
to compromise a wrongful death action, the court in which the action was brought
typically deferred to Surrogate’s Court in determining how the settlement should be
distributed. In those circumstances, Surrogate’s Court also fixed the reasonable
expenses, including attorney’s fees, of the action or settlement. Payment of settlement
proceeds awaited approval of the compromise by the Surrogate’s Court.

Effective 11/1/05, EPTL 5-4.6 was amended to provide for settling defendant(s)
to more expeditiously pay settlement proceeds into an interest-bearing escrow account,
and to require an estate fiduciary to immediately pay certain court-approved expenses.
See L. 2005, c. 719. Court-approved attorneys fees and disbursements incurred in
prosecuting the wrongful death action may be paid only upon an attorney’s submission
to the trial court proof that a petition for allocation and distribution of the settlement
proceeds has been filed in Surrogate’s Court.

One goal of the legislation was to reduce the hardships incurred by professionals
and businesses resulting from the delay in receiving payment for their services to the
estate. Requiring the attorney to prove that a petition for allocation and distribution has
been filed in Surrogate’s Court before he or she could receive payment of attorneys
fees and disbursements ensures that the attorney will diligently represent the estate.

The filing of a petition for allocation and distribution in Surrogate’s Court,
‘however, does not necessarily ensure that the estate distributees will expeditiously
receive settlement proceeds. Counsel’s failure to obtain jurisdiction over the necessary
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parties in a timely fashion or to prosecute the proceeding diligently often significantly
delays payment of those proceeds. |

The proposed amendment addresses this concern by providing for an additional
precondition to the payment of attorneys fees and disbursements incurred in prosecuting
the wrongful death action. The amendment would require the attorney to submit an
affirmation to the trial court stating that jurisdiction has been obtained over all
necessary parties in the surrogate’s court proceeding. |

Proposal:

AN ACT to amend the estates, powers and trusts law, in relation to the payment of
attorney’s fees in a proceeding to compromise an action for wrongful act,
neglect or default causing the death of a decedent

The People of the State of New York, represented in Senate and AssemblV. do
- enact as follows:

Section 1. Paragraph (2) of subdivision (a) of section 5-4.6 of the estates,
powers and trusts law is amended to read as follows:

(2) All attorneys fees approved by the court for the prosecution of the action for
wrongful act, neglect or default, inclusive of all disbursements, shall be immediately
payable from the escrow account upon submission to the trial court of proof of filing of

a petition for allocation and distribution in the surrogate’s court on behalf of the

decedent’s estate and an affirmation by the attorney seeking immediate payment of such

attorneys fees that jurisdiction has been obtained over all necessary parties in the

proceeding for allocation and distribution filed in the surrogate’s court.

§2. This act shall take effect immediately.



B. Previously Endorsed Measures

1. Settlement of Final
Guardianship Reports
(MHL 81.44)

!

The Committee recommends this measure to create a procedure for settling final
guardianship reports upon the death of an incapacitated person. This measure would
create a uniform procedure for transferring guardianship assets to an estate
administrator.

Article 81 of the Mental Hygiene Law provides a comprehensive framework for
addressing the complex and diverse needs of persons with incapacities. Throughout its
43 sections, the Article sets forth procedural and substantive guidelines regarding the
appointment, powers and duties of court-appointed guardians.

While the Article addresses adequately the lifetime needs of the incapacitated
person, it does not provide an effective and efficient roadmap to facilitate the transition
from guardianship administration to estate administration upon the death of the
incapacitated person. The absence of a statutory time-line for settling the guardian’s
final report and for effecting the transfer of guardianship assets to the estate
administrator has had wide-ranging implications.

At the judicial level, it has required courts to implement local rules and
procedures regarding the retention, application and distribution of guardianship assets.
Often, these rules conflict from jurisdiction to jurisdiction, causing confusion and
consternation among guardians, estate administrators and family members. Estate
administrators also have obligations to taxing authorities, creditors-and the judges who
- appointed them that are impeded by their inability to obtain timely distribution of
guardianship assets. Post-mortem tax planning opportunities can be jeopardized or lost
because the estate fiduciary and estate beneficiaries lack adequate information to make
informed decisions. There are also instances where guardians have failed to disclose
the death of their ward, thus preventing the court, the public administrator or the
nominated estate representative from carrying out their statutory duties. Most
importantly, the failure to effect a timely and orderly settlement of the guardianship
administration places the guardianship assets at risk by leaving them in the hands of a
fiduciary with no apparent authority to administer such assets and only limited statutory

authority to apply guardianship funds to the obligations of the deceased ward.

The proposed amendment addresses each of these concerns by providing a
statutory procedure for effecting distribution of guardianship assets and settlement of
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the guardian’s final report on terms that respect the needs of both the guardian and the
estate representative. This amendment has four parts. The first part is a notice
provision that requires the guardian to provide the court and other necessary persons
with written confirmation of the death of the incapacitated person. The second part
describes the process for delivery of guardianship property to the estate representative

- or county officer and retention by the guardian of sufficient assets to secure claims for
administration expenses. The third part addresses the need for timely settlement of the
guardian’s final report. Finally, the fourth part provides an enforcement mechanism
should the guardian fail to either deliver guardianship assets or settle his or her final
report in the time or manner prescribed by the amendment.

This amendment supplements Article 81 by establishing a procedure to finalize
property management guardianships upon the death of the incapacitated person. It does
not supplant existing law regarding the appointment of guardians or the duties and
responsibilities of guardians to the court or to their wards. | ’

Proposal:

AN ACT to amend the mental hygiene law, in relation to the settlement of final
guardianship reports

The People of the State of New York. represented in Senate and Assembly. do

enact as follows:

Section 1. The mental hygiene law is amended by adding a new section 81.44 to
read as follows:

§ 81.44 Proceedings upon the death of an incapacitated person. (a

Definitions. When used in this section:

(1) “Statement of death” means a statement, in writing and acknowledged,

containing the caption and index number of the guardianship proceeding, and the name
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