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I. Introduction

The Advisory Committee on Criminal Law and Procedure, one of the standing advisory
committees established by the Chief Administrator of the Courts pursuant to section 212(1)(q) of
the Judiciary Law, annually recommends to the Chief Administrative Judge legislative proposals
in the area of criminal law and procedure that may be incorporated in the Chief Administrative
Judge's legislative program. The Committee makes its recommendations on the basis of its own
studies, examination of decisional law and proposals received from bench and bar. The
Committee maintains a liaison with the New York State Judicial Conference, bar associations
and legislative committees, and other state agencies. In addition to recommending its own
annual legislative program, the Committee reviews and comments on other pending legislative
measures concerning criminal law and procedure. ‘

In 2008, the Legislature enacted into law the following measures proposed by the
Committee and included in the Chief Administrative Judge’s legislative program.

L 2008, ch 587 [Relating to the Sealing of the Accusatory Instrument for a Youthful
Offender]. This law amended subdivision one of CPL 720.15 to require that, in all cases
other then those excepted by existing CPL 720.15(2) and (3), an accusatory instrument
filed against an “apparently eligible youth™ be automatically filed as a sealed instrument
with respect to the public. The measure was introduced by the Chief Administrative
Judge on the recommendation of both the Advisory Committee on Criminal Law and
Procedure and the Advisory Committee on Local Courts.

L 2008, ch 401 [Relating to Prosecution by Superior Court Information for Certain Class
A Felonies]. This law amended paragraph (b) of subdivision one of CPL 195.10 to
clarify that only defendants charged with a Class A felony “punishable by death or life
imprisonment” are ineligible to waive indictment and consent to be prosecuted by
superior court information. As a result, Class A drug felonies, which no longer carry a
mandatory life sentence, can be the subject of a prosecution by superior court

information.

In this 2009 Report, the Committee recommends the Legislature enact 31 measures. Oof
these, 23 measures have previously been proposed, and eight are new. The new measures would:

o amend subdivision 2 of CPL 20.40 by adding a new
paragraph (f) to provide an appropriate county with
jurisdiction in cases where, although New York State has
jurisdiction, no county can establish jurisdiction under any
other section of CPL 20.40;

° amend CPL 260.60 to permit the prosecutor to file a special



information when a court decides to submit a lesser
included offense of a traffic infraction and the defendant
has previously been convicted of two or more prior
convictions under VTL section 1192 in the past 10 years;

° amend CPL 30.30 to provide that where a court dismisses
all the offenses in an indictment containing one or more
traffic infractions, any outstanding traffic infractions will
also be dismissed;

) amend paragraph (b) of subdivision 2 of CPL 390.20 to
allow for the permissive waiver of a presentence report for
defendants who are being sentenced under a negotiated plea
to a term of jail not in excess of 180 days;

° amend section 1193 of the Vehicle and Traffic Law to
authorize a court to grant a hardship privilege to qualifying
defendants to allow operation of a non-commercial vehicle
in the course of employment for the interim period before a
conditional license application can be entertained by the
Commissioner of Motor Vehicles;

° amend section 168-b of the Correction Law to expressly
provide under the Sex Offender Registration Act that law
enforcement agencies are not permitted to release certain
information about level-one sex offenders to the general
public over the internet;

® amend CPL 160.50 and 160.55 to allow a court to unseal
records in the interest of justice on notice both to the
adverse party and the subject of the records;

° amend Article 70 of the Penal Law by providing that Class
A drug felonies no longer fall within section 70.30 when
calculating terms of imprisonment.

Part II of this Report provides the details of each of the new measures submitted and
explains its purpose. Part III summarizes the previously endorsed measures. In both Parts II and
I1L, individual summaries are followed by drafts of appropriate legislation. Part IV briefly
discusses some pending and future matters under Committee consideration.



I1. New Measures

i Geographical Jurisdiction of Counties
(CPL 20.40(2))

The Committee recommends that the Criminal Procedure Law be amended to establish a
basis for a county to have jurisdiction over criminal conduct where, although New York State has
jurisdiction over the conduct, no county can establish jurisdiction under current law.

The Court of Appeals recently affirmed the dismissal of a perjury prosecution stemming
from an out-of state deposition where the defendant was questioned by the New York State
Attorney General’s office in connection with an ongoing New York State antitrust investigation
(see People v Zimmerman, 9 NY3d 421 [2007]). The Court of Appeals held that while New
York State had jurisdiction to prosecute the alleged perjury, it could find no basis for the
defendant to be prosecuted in New York County or any other county in the state. The Court
acknowledged the principle that once the State has jurisdiction to prosecute a case, it can “as 2
general rule, assign the trial of that case to any county it chooses” (9 NY3d at 428-429). But for
a county to prosecute, the Legislature must provide a specific jurisdictional basis. Under the
current legislative scheme there is simply no provision to allow any county to have jurisdiction
over a case which only impacts the State as a whole. As explicitly stated by the Court, the
current statute leaves a gap that the Court is not permitted to fill. Instead, the Court suggested
that it is up to the Legislature to fill the gap (see id. at 430).

In order to provide a basis for jurisdiction in an appropriate county under the situation
faced by the prosecution in Zimmerman, this measure would add a new paragraph (f) to CPL
20.40(2) to allow a county to exercise jurisdiction if there is a “logical nexus” between the
criminal conduct and the county. By the statute’s express terms, it would only operate in cases
where no other basis for a county to exercise jurisdiction can be established. Therefore, it does
not extend the current reach of the remaining provisions of CPL 20.40(2), and is limited solely to
closing the legislative “gap” recognized by the Court of Appeals in Zimmerman.

Proposal

AN ACT to amend the criminal procedure law, in relation to geographical jurisdiction of
offenses

The People of the State of New York, represented in Senate and Assembly. do enact as

follows:

Section 1. Subdivision 2 of section 20.40 of the criminal procedure law, is amended by

3



adding a new paragraph (f) to read as follows:

(f) there is a logical nexus between the conduct and such county. and no other county

within the state otherwise has jurisdiction pursuant to this section. Evidence of a logical nexus

may include the place of residence of witnesses relevant to the prosecution or any other relevant

fact that establishes good cause for such county to exercise geographical jurisdiction over the

conduct.
§2. This act shall take effect on the first day of November next succeeding the date on
which it shall have become a law, and shall apply only to offenses where the conduct constituting

the offense occurred on or after such date.



2. Allegations of Previous Convictions Involving Certain Traffic Infractions
(CPL 200.60)

_ The Committee recommends that the Criminal Procedure Law be amended to allow a
prosecutor to file a special information after a court informs the parties that it will submit a lesser
included offense of a traffic infraction. This change would only affect those cases where the
defendant’s prior convictions would raise the lesser included offense from an infraction to a
misdemeanor.

The Vehicle and Traffic Law sets forth a graduated scheme of criminal penalties
attendant to a conviction for driving while ability impaired [DWAI] (see VTL § 1193(1)). First
and second offenses are traffic infractions. A third offense within 10 years, however, elevates the
offense to a misdemeanor and provides for significantly stiffer penalties, including up to 180
days in jail. Several courts have held that in order to sentence the defendant to the misdemeanor
penalties, a prosecutor must file an appropriate accusatory instrument and prove, at trial, that the
defendant had twice before been previously convicted of DWAI (see People v Greer, 189
Misc.2d 310 [App Term, 2d Dept 2001]); People v Lazaar, 3 Misc.3d 328 [Webster Just Ct
2004]); People v Jamison, 170 Misc.2d 974 [Rochester City Ct 1996]).

When a defendant is initially accused of driving while intoxicated [DWI], however, the
accusatory instrument does not allege the defendant’s prior history of DWAI because those
convictions are not relevant to a DWI charge. Where the proof at trial later provides a reasonable
view that the defendant was impaired but not intoxicated, the court in its discretion may submit,
and at the request of a party must submit, the lesser included offense of DWAI (see CPL 300.50;
People v Hoag, 51 NY2d 632 [1981]). If a defendant is then acquitted of DWI, but convicted of
the lesser included offense of DWAL there is currently no mechanism to elevate the traffic
infraction to a misdemeanor on the basis of the defendant’s prior driving record. This results in
an undeserved windfall for defendants who have a history of impaired driving.

The following proposed legislation insures that the defendant’s prior driving history is
taken into account by providing the prosecutor with an opportunity to file a special information
when a court agrees to submit a lesser included offense of a traffic infraction. The Committee
believes that by utilizing a special information under CPL 200.60, an appropriate balance is
struck between protecting the defendant from any prejudice that might result from the jury
hearing evidence of the defendant’s prior driving record, and giving the People an opportunity to
prove the previous convictions before the lesser included offense is put before the jury.

Proposal

AN ACT to amend the criminal procedure law, in relation to filing of a special information
alleging previous convictions involving certain traffic offenses.

5



The People of the State of New York. represented in Senate and Assembly, do enact as

follows:

Section 1. Subdivision 4 of section 200.60 of the criminal procedure law is renumbered

to be subdivision 5, and a new subdivision 4 is added thereto to read as follows:

4. Where the court informs the parties that it will submit a lesser included offense that,

solely because of the defendant’s prior convictions, would raise the lesser offense from a traffic

infraction to a misdemeanor, the people may thereafter file a special information pursuant to this

section. If the defendant admits the previous conviction, that element of the offense shall be

deemed established. no evidence in support thereof may be adduced by the people, and the court

must submit the case to the jury without reference thereto and as if the fact of the previous

conviction were not an element of the offense. The court may not submit to the jury any lesser-

included offense which is distineuished from the offense charged solely by the fact that a

previous conviction is not an element thereof. If the defendant does not admit the previous

conviction, the court must allow the people an opportunity to prove the previous conviction

before the jury as a part of their case.

§ 2. This act shall take effect on the first of November next succeeding the date on which

it shall have become a law, and shall apply to all criminal actions whenever commenced.



3. Dismissal of Outstanding Traffic Infractions
(CPL 30.30)

The Committee recommends that the Criminal Procedure Law be amended to authorize a
court to dismiss any traffic infraction that remains as the sole charge in an accusatory instrument
whose other charges were dismissed pursuant to CPL 30.30.

Traffic infractions do not fall within the offenses for which CPL 30.30 provisions apply
(see People v Gonzalez, 168 Misc.2d 136 [App Term 1st Dept 1996]). As noted in the
Commentary to CPL 30.30, speedy trial provisions do not apply to traffic infractions because
CPL 30.30(1)(d) specifically applies to “offenses,” and a traffic infraction is only a “petty
offense.”

In practice, especially in DWI cases, the prosecutor will often charge a defendant with
misdemeanor or felony criminal charges (i.e., VTL 1192 (2)) as well as a lesser included traffic
infraction (VTL 1192(1)). In cases where the prosecutor fails to timely announce readiness on
the more serious charges, and the defense files a successful 30.30 motion, however, the court is
authorized to dismiss the misdemeanor or felony counts but not the traffic infraction. Although
constitutional speedy limitations will still apply (see e.g., People v Polite, 16 Misc.3d 18 [App
Term 1st Dept 20071, citing People v Taranovich, 37 NY2d 442 [1975]), this generally permits a
much greater period of delay. In the end, by not being able to dismiss the traffic infraction, the
case continues to languish in the criminal courts, congesting dockets and rarely being resolved on
the merits. To the extent that speedy trial rules promote fair and efficient practice, it would be
helpful to grant courts the authority to dismiss traffic infractions at the same time the court is
compelled to dismiss all other charges in the same accusatory instrument.

By this measure, the Committee does not recommend a general speedy trial rule for traffic
infractions. Instead, this measure provides that where a traffic infraction is charged in the same
accusatory instrument with other charges, at least one of which is a violation, misdemeanor or
felony, any traffic infraction will not survive longer than the other, more serious, charges.
Notably, this measure keeps in place the current procedures for routine traffic infractions not
filed as part of more serious charges in an accusatory instrument.

Proposal

AN ACT to amend the criminal procedure law, in relation to the speedy trial of certain traffic
infractions.

The People of the State of New York, represented in Senate and Assembly, do enact as

follows:



Section 1. Subdivision 3 of section 30.30 of the criminal procedure law, is amended by

adding a new paragraph (d) to read as follows:

(d) Where a motion to dismiss all offenses charged in an accusatory instrument must be

granted pursuant to subdivision one of this section, and such accusatory instrument charges one

or more traffic infractions, such traffic infraction or infractions shall also be dismissed.

§ 2. This act shall take effect on the first of November next succeeding the date on which

it shall have become a law, and shall apply' to criminal actions commenced after that date.



4. Waiving a Probation Report in Certam Misdemeanor Cases
(CPL 390.20)

Under CPL 390.20, a pre-sentence report is not required where a person is convicted of a
misdemeanor except in limited instances. One of those instances, however, is where the court is
pronouncing a sentence in excess of ninety days. Yet, in many cases, there appears to be little
additional need for a probation report after a defendant has been found guilty of a misdemeanor
and where the court intends to sentence to less than 180 days in jail. Notably, at least for
determining a right to a jury trial, a six-month penalty is short enough to classify the offense as

‘petty’ (see Baldwin v New York, 399 US 66 [1970]).

Moreover, in the vast majority of cases involving misdemeanors, the cases are resolved
by a plea bargain that includes an agreed-upon sentence. As it currently stands, if the court
intends to sentence the defendant to between three and six months in jail, it requires at least one
additional court appearance, and sometimes several, while a presentence report is prepared and
filed. As a practical matter, probation reports on misdemeanor cases following an agreed-upon
plea rarely impact the court’s sentencing promise. In these cases especially, it is wasteful to delay
sentencing and expend public resources for a pre-sentence investigation and report on sentences
of short duration. Although CPL 390.20 currently allows a court to sentence a defendant without
a probation report for cases up to ninety days, the Committee believes that it is more appropriate
to recognize that, where the court and the parties agree to a sentence without a probation report
for a jail term of 180 days or less, a probation report is unnecessary.

This measure would apply to cases where all parties, as well as the court, agree to waive
the report. As noted in subdivision 3 of CPL 390.20, the court always maintains the discretion to
order a pre-sentence report in any case. Thus, for any case where it would be inappropriate to
sentence the defendant without a probation report, the court or one of the parties can require that
a probation report be prepared and filed prior to the sentence.

Proposal

AN ACT to amend the criminal procedure law, in relation to the filing of a probation report for
certain misdemeanor cases

The People of the State of New York, represented in Senate and Assembly, do enact as

follows:

Section 1. Paragraph (b) of subdivision 2 of section 390.20 of the criminal procedure

9



law, as amended by chapter 996 of the laws of 1970, is amended to read as follows:

(b) A sentence of imprisonment for a term in excess of [ninety] one hundred eighty days;

§2. This act shall take effect immediately.

10



3. Authorizing a 30-Day “Hardship Privilege” to Qualified Defendants
(VTL § 1193(2)(e)(7)(e))

The Committee recommends that the Vehicle and Traffic Law be amended to authorize a
court to grant a hardship privilege to qualifying defendants to allow operation of a non-
commercial vehicle in the course of employment for the interim period before a conditional
license application can be entertained by the Commissioner of Motor Vehicles.

VTL § 1193(2)(e)(7)(a) provides for the automatic license suspension at arraignment, “of any
person charged with a violation of subdivision two, two-a, three or four-a of section eleven hundred
ninety-two of this article who, at the time of arrest, is alleged to have had .08 of one percent or more
by weight of alcohol in such driver's blood as shown by chemical analysis of blood, breath, urine or
saliva, made pursuant to subdivision two or three of section eleven hundred ninety-four of this
article.”

If a defendant, however, can establish that the automatic suspension will impose an
“extreme hardship,” the VTL permits a court to grant a “hardship privilege” (VIL §
1193(2)(e)(7)(e)). The statute defines extreme hardship as “the inability to obtain alternative
means of travel to or from the licensee's employment, or to or from necessary medical treatment
for the licensee or a member of the licensee's household, or if the licensee is a matriculating
student enrolled in an accredited school, college or university travel to or from such licensee's
school, college or university if such travel is necessary for the completion of the educational
degree or certificate.”

Significantly, the statute “does not encompass within its definition inconvenience to the
defendant or any consideration of whether the defendant is required, as a condition of
employment, to operate vehicles as a properly licensed driver” (People v Correa, 163 Misc 2d
309 [Crim Ct, NY County 1996], see also People v Henderson, NYLJ, Oct. 24, 2006 at 24 col 3).
In Correa, the defendant was a New York City firefighter who was required to maintain a valid
driver’s license for his employment, even though he did not drive any emergency vehicles during
the work day. In Henderson, the defendant’s employment duties required him to drive to and
from various job sites on a daily basis. In both cases, the respective courts held that the statute
did not authorize the court to grant a limited license for the defendant to drive while at work even
though holding a valid license was necessary for their employment. In cases such as these
defendants risk loss of employment before their cases can be adjudicated.

The Commissioner of Motor Vehicles does have the power to issue a conditional license
that allows a defendant to drive during work hours (see VTL § 1196(a)(2)). But the
Commissioner can only grant the conditional license after the defendant’s license has been
suspended for 30 days (see VTL § 1193(2)(e)(7)(d)). The Committee believes that a court should
have the authority to make the hardship privilege available at any time in appropriate cases to
allow a defendant to use a non-commercial vehicle where required for the defendant’s
employment. This measure does not allow the court to preempt the decision of the
Commissioner of Motor Vehicles, but instead provides the court with the authority to bridge the

11



gap until the defendant can apply to the Commissioner of Motor Vehicles for a conditional
license. Significantly, the measure provides that the hardship privilege will terminate when the
defendant is able to apply for a conditional license from the Commissioner of Motor Vehicles.
Moreover, the measure does not allow a hardship privilege to apply to the operation of a
commercial motor vehicle.

Proposal

AN ACT to amend the vehicle and traffic law, in relation to automatic suspension of a license

The People of the State of New York. represented in Senate and Assembly, do enact as

follows:

Section 1. Clause e of subparagraph (7) of paragraph (e) of subdivision 2 of section 1193
of the vehicle and traffic law, as amended by chapter 251 of the laws of 2007, is amended to read
as follows:

e. If the court finds that the suspension imposed pursuant to this subparagraph will result in
extreme hardship, the court must issue such suspension, but may grant a hardship privilege, which
shall be issued on a form prescribed by the commissioner. For the purposes of this clause, “extreme
hardship” shall mean the inability to obtain alternative means of travel to or from the licensee's

employment, or necessary operation of a vehicle during the course of the licensee’s employment. or

to or from necessary medical treatment for the licensee or a member of the licensee's household, or if
the licensee is a matriculating student enrolled in an accredited school, college or university travel to
or from such licensee's school, college or university if such travel is necessary for the completion of
the educational degree or certificate. The burden of proving extreme hardship shall be on the licensee

who may present material and relevant evidence. A finding of extreme hardship may not be based

12



solely upon the testimony of the licensee. In no event shall arraignment be adjourned or otherwise
delayed more than three business days solely for the purpose of allowing the licensee to present
evidence of extreme hardship. The court shall set forth upon the record, or otherwise set forth in
writing, the factual basis for such finding. The hardship privilege shall permit the operation of a

vehicle only for travel to or from the licensee's employment, or necessary operation of a vehicle

during the course of the licensee’s employment for a period of no more than 30 days, or to or from
necessary medical treatment for the licensee or a membet of thé licensee's household, or if the
licensee is a matriculating student enrolled in an accredited school, college or university travel to or
from such licensee's school, college or university if such travel is necessary for the completion Qf the
educational degree or certificate. A hardship privilege shall not be valid for the operation of a

commercial motor vehicle.

§ 2. This act shall take effect 30 days after the date on which it shall have become a law.

13



6. Clarifying the Dissemination Rules under the Sex Offender Registration Act
(Correction Law § 168-1(6)(2))

The Committee recommends that the Correction Law be amended to expressly clarify that
the Sex Offender Registration Act [SORA] prohibits law enforcement agencies from releasing
certain information about level one sex offenders to the general public over the internet.

Under SORA, the risk level assigned to the offender determines the breadth of
dissemination of information regarding the offender to the public and law enforcement agencies.
When the law was first enacted, a level one designation limited notification solely to law
enforcement agencies; thus, no information was disseminated to the public. The law was
modified in 2006, however, and now permits law enforcement to disseminate information
regarding the offender “to any entity with vulnerable populations related to the nature of the
offense committed by such sex offender” (Correction Law § 168-1(6)(2)).

The law does not expressly define an “entity with vulnerable populations” but elsewhere
in the statute the phrase is limited to “organizational entities.” As provided in Correction Law §
168-1:

Such law enforcement agencies shall compile, maintain and update a listing
of vulnerable organizational entities within its jurisdiction. Such listing shall
be utilized for notification of such organizations in disseminating such
information on level two sex offenders pursuant to this paragraph. Such
listing shall include and not be limited to: superintendents of schools or
chief school administrators, superintendents of parks, public and private
libraries, public and private school bus transportation companies, day care
centers, nursery schools, pre-schools, neighborhood watch groups,
community centers, civic associations, nursing homes, victim's advocacy
groups and places of worship (Correction Law §168-1(6)(b)).

It has been reported that some law enforcement agencies in New York State interpret the
2006 statute to permit dissemination of information to ‘vulnerable populations” by posting
information on a website open to the general public. The Department of Criminal Justice
Services has not opposed this position. The Committee believes that this interpretation is plainly
at odds with the statute and should be corrected. This measure provides necessary clarification in
this area by tasking the Division of Criminal Justice Services with insuring that dissemination of
relevant information is appropriately limited.

Proposal

AN ACT to amend the correction law, in relation to the sex offender registration act

14



The People of the State of New York, represented in Senate and Assembly, do enact as

follows:

Section 1. Paragraph (e) of subdivision 2 of section 168-b of the Correction Law, as
added by chapter 192 of the laws of 1995, is amended to read as follows:

(¢) The division shall require that no information included in the registry shall be made

available except in the furtherance of the provisions of this article, including. but not limited to.

requiring that law enforcement agencies not release information about level one sex offenders to

the general public over the internet as provided by paragraph a of subdivision six of section one

hundred sixty-eight-1 of this chapter.

§ 2. This act shall take effect on the first of November next succeeding the date on which

it shall have become a law.

15



1. Authority to Unseal Records in the Interest of Justice
(CPL 160.50; CPL 160.55)

The Committee recommends that the Criminal Procedure Law be amended to authorize a
court to unseal records where justice requires it on notice both to the adverse party and the
subject of the records.

In 2003, political demonstrators in New York City handcuffed themselves in a human
chain across Fifth Avenue, creating a huge traffic disruption. The demonstrators were arrested
and later found guilty after a jury trial of obstructing governmental administration in the second
degree and disorderly conduct. In advance of the sentencing, the trial court asked the People to
provide the prior criminal records of the defendants, and toward that end the prosecutor asked the
court to unseal various records which contained information regarding the petitioner’s previous
political demonstration arrests. The records the court unsealed related to violation convictions
and procedural dismissals; none were for acquittals or dismissals on the merits. The defendant’s
brought an Article 78 proceeding to challenge the court’s unsealing order, and, on appeal from
the Appellate Division, the Court of Appeals vacated the unsealing order (see Katherine B. v
Cataldo, 5 NY3d 196 [2005]). The Court held that CPL 160.50 was intended to serve as a broad
sealing provision subject only to a few statutory exceptions. In a strict reading of those
exceptions, the Court found no provision which would allow a prosecutor access to sealed
records after the commencement of a proceeding. The closest CPL Article 160 comes is in the
provision for making sealed records available to “a law enforcement agency upon ex parte
motion in any superior court, if such agency demonstrates to the satisfaction of the court that
justice requires that such records be made available to it” (CPL 160.50(1)(d)(ii); CPL
160.55(1)(d)(ii)). The Court, however, limited this exception to the unsealing of records for
“investigatory purposes,” and suggested that the “investigatory purposes” exception ceases upon
commencement of the criminal proceeding. The Court thus limited prosecutorial access to sealed
records after commencement to the “singular circumstance” where a defendant requests an ACD
in low-level marijuana cases (Katherine B., 5 NY3d at 205; CPL 160.50(1)(d)(i)).

The Committee believes that New York has inappropriately narrowed the situations
where the court may unseal records. There are numerous legitimate times when a court should
have the authority to unseal a record in the interest of justice. However, recognizing that an ex
parte application to unseal may lead to unwarranted unsealing orders, this measure provides that
an unsealing order must be made on notice to both the adversary and the subject of the records.
This will insure that the court is fully briefed on all the issues surrounding the application and
will, in contested cases, provide a record that can be adequately reviewed by an appellate court.

Proposal

AN ACT to amend the criminal procedure law, in relation to unsealing criminal records
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The People of the State of New York. represented in Senate and Assembly, do enact as

follows:

Section 1. Paragraph (d) of subdivision 1 of section 160.50 of the criminal procedure
law, is amended by adding a new subparagraph (vii) to read as follows:

(vii) a party in a criminal proceeding if, on notice to the adverse party and the subject of

the records, the moving party demonstrates to the satisfaction of the court that justice requires

that the records be made available to it in connection with the criminal proceeding; and

§ 2. Paragraph (d) of subdivision 1 of section 160.55 of the criminal procedure law, is
amended by adding a new subparagraph (vi) to read as follows:

(vi) a party in a criminal proceeding if, on notice to the adverse party and the subject of

the records. the moving party demonstrates to the satisfaction of the court that justice requires

that the records be made available to it in connection with the criminal proceeding; and

§3. This act shall take effect on the first day of November next succeeding the date on

which it shall have become a law.
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8. Amending the Drug Law Reform Act [DLRA]
(Penal Law § 70.30(1)(e))

The Committee recommends that defendants who are sentenced to more than one
indeterminate or determinate sentence, at least one of which is a Class A drug felony, be eligible
for merging of the sentences under Penal Law § 70.30.

The 2004 Drug Law Reform Act (L. 2004, ch. 738) is most notable for replacing life
sentences for Class A felonies with determinate sentences. As with any major legislative reform,
however, consequences often arise that may be unintended as the new statute is applied to
defendants in real-world situations. The Committee has identified an issue that calls for

corrective legislation.

The measure involves the technical rules in calculating sentences for defendants who
have been sentenced to consecutive terms. Under current rules for calculating multiple
sentences, consecutive terms are often merged by operation of law under Penal Law §
70.30(1)(e). The aggregate maximum terms for consecutive crimes are added together and then,
based on the seriousness of the crimes, if the aggregate maximum exceeds a certain level, the law
automatically adjusts the maximum term to that level. This provision, however, is not triggered
when one of the crimes is for a Class A felony. The reason for this exclusion is presumably
because A felonies have always carried mandatory life sentences, and therefore no merger of
sentences was deemed either necessary or warranted. Class A drug felonies, however, no longer
carry a mandatory life term. Unfortunately, the DLRA did not address Penal Law § 70.30(1)(e)
when it abolished life sentences for Class A drug felonies. Thus, as it stands now, a person who
has committed several violent crimes may be treated more harshly than one who has committed a
similar number of drug felonies, at least one of which is a Class A felony. This measure removes

that impediment.
Proposal
AN ACT to amend the penal law, in relation to a change in calculating sentences that involve

class A drug offenses

The People of the State of New York. represented in Senate and Assembly. do enact as

follows:

Section 1. Subparagraph (i) of paragraph (e) of subdivision 1 of section 70.30 of the
penal law, as amended by chapter 3 of the laws of 1995, is amended to read as follows:
(i) Except as provided in subparagraph (ii), (iii), (iv), (v), (vi) or (vii) of this paragraph,
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the aggregate maximum term of consecutive sentences, all of which are indeterminate sentences
or all of which are determinate sentences, imposed for two or more crimes, other than two or

more crimes that include a Class A felony having a maximum term of life imprisonment,

committed prior to the time the person was imprisoned under any of such sentences shall, if it
exceeds twenty years, be deemed to be twenty years, unless one of the sentences was imposed for
a class B felony, in which case the aggregate maximum term shall, if it exceeds thirty years, be
deemed to be thirty years. Where the aggregate maximum term of two or more indeterminate
consecutive sentences is reduced by calculation made pursuant to this paragraph, the aggregate
minimum period of imprisonment, if it exceeds one-half of the aggregate maximum term as so
reduced, shall be deemed to be one-half of the aggregate maximum term as so reduced;

§ 2. Subparagraph (ii) of paragraph (e) of subdivision 1 of section 70.30 of the penal law,
as amended by chapter 3 of the laws of 1995, is amen(ied to read as follows:

(ii) Where the aggregate maximum term of two or more consecutive sentences, one or
more of which is a determinate sentence and one or more of which is an indeterminate sentence,
imposed for two or more crimes, other than two or more crimes that include a Class A felony

having a maximum term of life imprisonment, committed prior to the time the person was

imprisoned under any of such sentences, exceeds twenty years, and none of the sentences was
imposed for a class B felony, the following rules shall apply:
(A) if the aggregate maximum term of the determinate sentence or sentences exceeds
twenty years, the defendant shall be deemed to be serving a determinate sentence of twenty years.
(B) if the aggregate maximum term of the determinate sentence or sentences is less than

twenty years, the defendant shall be deemed to be serving an indeterminate sentence the
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maximum term of which shall be deemed to be twenty years. In such instances, the minimum

sentence shall be deemed to be ten years oOr six-sevenths of the term or aggregate maximum term

of the determinate sentence or sentences, whichever is greater.
§ 3. Subparagraph (iii) of paragraph (¢) of subdivision 1 of section 70.30 of the penal

law, as amended by chapter 3 of the laws of 1995, is amended to read as follows:
(iii) Where the aggregate maximum term of two or more consecutive sentences, one or
more of which is a determinate sentence and one or more of which is an indeterminate sentence,

imposed for two or more crimes, other than two or more crimes that include a Class A felony

having a maximum term of life imprisonment, committed prior to the time the person was

imprisoned under any of such sentences, exceeds thirty years, and one of the sentences was
imposed for a class B felony, the following rules shall apply:

(A) if the aggregate maximum term of the determinate sentence or sentences exceeds
thirty years, the defendant shall be deemed to be serving a determinate sentence of thirty years;

(B) if the aggregate maximum term of the determinate sentence or sentences is less than
thirty years, the defendant shall be deemed to be serving an indeterminate sentence the maximum
term of which shall be deemed to be thirty years. In such instances, the minimum sentence shall
be deemed to be fifteen years or six-sevenths of the term or aggregate maximum term of the
determinate sentence or sentences, whichever is greater.

§ 4. This act shall take effect on the first of November next succeeding the date on which

it shall have become a law, and shall apply to all sentences imposed on or after that date.
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III. Previously Endorsed Measures

1. Discovery
(CPL Article 240)

The Committee recommends that Article 240 and other sections of the Criminal
Procedure Law be amended to effect broad reform of discovery in criminal proceedings. The
major features of this measure are (1) elimination of the need for a formal discovery demand; (2)
expansion of information required to be disclosed in advance of trial and reduction of the time
within which disclosure must be made; (3) modification of the defendant's obligations with
respect to notice of a psychiatric defense; and (4) legislative superseder of the Court of Appeals'
ruling in People v O'Doherty, 70 NY2d 479 (1987). .

I. Elimination of demand discovery

Under current law, the prosecutor's duty to make disclosure is triggered by defendant's
service of a demand to produce (CPL §§240.20(1), 240.80(1)). This measure amends section
240.20 of the Criminal Procedure Law to eliminate the need to make such a demand and to
provide instead for automatic discovery of the property and information included in section
240.20(1). Conforming amendments are made to sections 240.10, 240.30, 240.35, 240.40 and
240.60 of the Criminal Procedure Law.

Eliminating the requirement of a written demand would simplify and expedite discovery
practice. In an "open file" discovery system, a demand serves the useful purpose of identifying
those matters the defendant truly is interested in discovering and thus saves both parties time and
effort. New York, however, does not have such an open file system. Because discoverable
material is limited under New York law and is routinely requested and received, a demand is not
needed to identify the subject of discovery. The demand requirement rather is an unnecessary
step that results in delay during the time that demand papers generated from programs on office
word processors are exchanged by the defense and the prosecution. Recognizing the futility of
exchanging such boilerplate papers, many prosecutors already provide the automatic discovery
mandated by this measure.

II. Expedition and liberalization of discovery

Various committees of experts commissioned to study criminal discovery have concluded
that expedited and liberalized discovery is an essential ingredient to improving criminal
procedure. Expedited and liberalized discovery promotes fairness and efficiency by: providing a
speedy and fair disposition of the charges, whether by diversion, plea, or trial; providing the
accused with sufficient information to make an informed plea; permitting thorough trial
preparation and minimizing surprise, interruptions and complications during trial; avoiding
unnecessary and repetitious trials by identifying and resolving prior to trial any procedural,
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collateral, or constitutional issues; eliminating as much as possible the procedural and
substantive inequities among similarly situated defendants; and saving time, money, judicial
resources and professional skills by minimizing paperwork, avoiding repetitious assertions of
issues and reducing the number of separate hearings. A.B.A. Standards for Criminal Justice
§11.1 (1986). See also National Advisory Commission on Criminal Justice Standards and Goals,
Courts §4.9; Judicial Conference Report on CPL, Memorandum and Proposed Statute Re:
Discovery, 1974 Sess. Laws of N.Y., p. 1860.

This measure seeks to accomplish the foregoing objectives by streamlining and
expanding discovery. It would expedite discovery by requiring automatic disclosure by the
prosecutor, within 21 days of arraignment or at the next court appearance after arraignment,
whichever is later, of all property that the prosecutor currently is required to disclose under
section 240.20. This would reduce the 45 day delay under current law, whereby defense counsel
must demand discovery within 30 days after arraignment and the prosecutor has up to 15 days
thereafter to comply (CPL §240.80).

In addition, the measure creates a new section 240.21 which, inter alia, would require the
prosecutor to disclose, within 21 days of arraignment or at the first court appearance thereafter,
whichever is later, all Rosario material (i.e., written or recorded statements of all witnesses that
the prosecutor intends to call at a pretrial hearing or trial), including the grand jury testimony of
all such witnesses (proposed section 240.21(d)). However, in recognition of the fact that
disclosure of this material at such an early stage in the proceedings may endanger the security of
a witness or compromise an ongoing investigation, specific redaction provisions are included in
this new section. The prosecutor would be authorized to redact any information that serves to
identify with particularity a person supplying information relating to the case, except for law
enforcement officer witnesses acting in other than an undercover capacity and other witnesses
whose identity has already been disclosed to the defense (proposed section 240.21(3)). Similarly,
the prosecutor would be authorized to redact information that would interfere with an ongoing
investigation (with the same exceptions), but upon the defendant's application, the court could
order disclosure of the redacted information (proposed section 240.21(2)). By contrast, the
measure expressly provides that the court may order disclosure of redacted information that
serves to identify a witness only "if otherwise authorized by statutory or decisional law"

(proposed section 240.21(3)).

Under current law, the defendant must serve and file all pretrial motions within 45 days
of arraignment (CPL §255.20(1)). This measure would amend section 240.90(2) to provide that
pretrial motions with respect to material that the prosecutor has disclosed pursuant to article 240
must be served within 30 days after the prosecutor has disclosed the material that is the subject of
the motion. A defendant is in a much improved position to assert effective pretrial motions after
having had an opportunity to review the prosecutor's discovery materials. In certain cases,
motions otherwise asserted as part of an omnibus application will not have to be made, thereby
conserving judicial resources. Under this measure, the defendant's duty to file pretrial motions as
to discoverable material would be delayed only for as long as the prosecutor delays in providing
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discovery. Timely compliance by the prosecution will require reciprocal timely filing of the
defendant's motions.

In addition to expediting discovery, the measure liberalizes the process by expanding the
scope of items disclosable to the defendant to include:

A. Law enforcement reports

Proposed section 240.21, in addition to requiring disclosure of Rosario material within 21
days of arraignment or at the next court appearance after arraignment, whichever is later, requires
the prosecutor to disclose at that same time all law enforcement reports relating to the criminal
action that are in the prosecutor's possession. The prosecutor is required to make a prompt,
diligent, good faith effort to seek out and disclose law enforcement reports prepared by police
agencies, as defined in section 1.20(34) of the CPL. No such obligation is imposed regarding
reports prepared by non-police agencies (proposed section 240.21(4)). However, the defendant
may seek a court order directing the prosecutor to obtain a specifically identified law
enforcement report of a non-police agency or may seek a judicial subpoena for such a report
(proposed section 240.21(5)). The measure affords the prosecutor the same authority to redact
certain information before disclosing law enforcement reports as is authorized for Rosario
material (proposed section 240.21(2),(3)).

B. Expert witnesses

Proposed section 240.43(1)(c) requires the prosecutor to disclose within 15 days of trial
the name, business address and qualifications of any expert the prosecutor intends to callas a
witness at trial as well as a written report setting forth the subject matter on which the expert will
testify and the basis for any opinions and conclusions. An identical provision imposes a
reciprocal disclosure obligation on the defense with respect to its expert witnesses (proposed
section 240.43(2)(b)). Disclosure of this information will better enable both sides to prepare
their response to expert testimony, thereby preventing surprise and delay at trial.

C. Prior bad acts

The measure also requires the prosecutor to disclose, within 15 days of trial, all specific
instances of the defendant's prior uncharged criminal, vicious or immoral conduct that the
prosecutor intends to introduce at trial for impeachment purposes or as substantive proof
(proposed section 240.43(1)(a)). Current law requires disclosure only of prior bad acts that will
be introduced for impeachment.

D. Trial exhibits

Proposed section 240.43(1)(b) requires the prosecutor to disclose, within 15 days of trial,
all exhibits that will be offered at trial. An identical provision imposes a reciprocal disclosure
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obligation on the defense (proposed section 240.43(2)(a)).

III. Modifying defendant's discovery obligations with
respect to notice of psychiatric defense

Although section 250.10(2) of the Criminal Procedure Law provides that the defendant
must serve notice of his or her intent to present psychiatric evidence, it does not require the
defendant to specify the type of insanity defense upon which he or she intends to rely (e.g.,
extreme emotional disturbance). By contrast, sections 250.20(1) (notice of alibi) and 250.20(2)
(notice of defenses in offenses involving computers) demand considerable specificity. Section
250.10 also does not require that a psychologist or psychiatrist who has examined a defendant
generate a written report of his or her findings, whereas the prosecution's psychiatric examiners
must prepare written reports, copies of which must be made available to the defendant (CPL

§250.10(4)).

This measure would remedy these gaps in the law by amending section 250.10(2) to
require that the notice filed by a defendant under that section specify the type of psychiatric
defense or affirmative defense upon which the defendant intends to rely at trial, as well as the
nature of the alleged psychiatric malady that forms the basis of such defense or affirmative
defense and its relationship to the proffered defense. It should be noted that this proposed
amendment to section 250.10(2) has been revised by the Committee to conform with the Court of
Appeals decision in People v Almonor (93 NY2d 571). The measure would codify the specificity
requirements for psychiatric notice under Almonor, and would expand the existing section
250.10(2) time limitation for the filing of psychiatric notice from thirty days to sixty days. The
measure would also make clear that, in addition to allowing the late filing of notice under that
section, the court may permit the late amending of a previously filed notice.'

The measure also requires any expert witness retained by the defendant for the purpose of
advancing a psychiatric defense to prepare a written report of his or her findings [proposed
section 250.10(4)]. Reports by psychiatric examiners for the prosecutor and for the defense are
to be exchanged within 15 days of trial [proposed section 250.10(5)]. Defendant's failure to
provide the prosecutor with copies of the written report of a psychiatrist or psychologist whom
the defendant intends to call at trial may result in the preclusion of testimony by such psychiatrist

' This proposal to amend the notice requirements of CPL section 250.10(2) also appears, as a stand-alone measure,
infra.
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or psychologist [proposed section 250.10(7)].

IV. Legislative superseder of People v O'Doherty ruling’

This measure would amend section 710.30 of the Criminal Procedure Law to supersede
the Court of Appeals' ruling in People v O'Doherty, 70 NY2d 479 (1987). In O'Doherty, the
Court of Appeals was called upon to construe section 710.30, which provides that identification
testimony and the defendant's statements are inadmissible if notice of the prosecutor's intention
to offer such evidence is not served upon the defendant within 15 days of arraignment, unless the
prosecutor shows good cause for serving late notice. Although several lower courts had
permitted the use of belatedly noticed statements and identification evidence where the defendant
was not harmed by the failure to give timely notice, the Court of Appeals held that these
decisions conflicted with the plain language of the statute. The Court concluded that lack of
prejudice to the defendant is not a substitute for a demonstration of good cause and that the court
may not consider prejudice to the defendant unless and until the prosecution has made a
threshold showing that unusual circumstances precluded giving timely notice. 70 NY2d at 487.

The Court's holding in O'Doherty has resulted in a windfall to defendants. The overly
rigorous application of the notice requirement in section 710.30 detracts from the integrity of the
truth-finding process by precluding reliable evidence of guilt where the prosecutor fails through
inadvertence or lack of knowledge of the existence of evidence to give notice within 15 days of
arraignment. This measure would correct the unfairess of penalizing the prosecution by
suppressing evidence where no harm to the defendant has resulted from giving late notice. It
would amend section 710.30(2) to provide that the court, upon finding that there is no prejudice
to the defendant, may permit late notice, in the interest of justice, at any time up until the
commencement of trial. In determining whether to do so, the court could consider any relevant
factor, including the probative value or cumulative nature of the evidence, the delay in the
proceedings that would result if late notice were permitted, the diligence of the prosecutor in
seeking to discover the evidence within the 15 day period, whether, if the evidence is a statement,
the statement was in fact made and whether the defendant was aware of the evidence. If the court
permitted late notice, the defendant would be provided a reasonable opportunity to make an oral
motion to suppress. And if the prosecutor sought and received permission to file the notice more
than 90 days after arraignment, the defendant would be entitled to an instruction advising the jury
that it could consider, in deciding whether an identification or statement was actually made, that

! The Committee has, for a number of years, included in its discovery reform measure a provision amending section
470.05 of the Criminal Procedure Law to supersede the Court of Appeals’ ruling in People v Ranghelle (69 NY2d
56). As a result of the enactment of the Sexual Assault Reform Act (chapter 1 of the Laws of 2000), the Committee
has removed this Ranghelle provision from its discovery reform proposal (see, section 48 of chapter 1 of 2000,
which enacts a new CPL section 240.75 [“Discovery; certain violations”] to supersede Ranghelle).
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notice thereof was given beyond the time generally required in the statute.

Proposal

AN ACT to amend the criminal procedure law, in relation to discovery

The People of the State of New York, represented_in Senate and Assembly. do enact as

follows:

§1. Section 240.10 of the criminal procedure law, as added by chapter 412 of the laws of
1979, is amended to read as follows:

§240.10. Discovery; definition of terms. The following definitions are applicable to this
article:

1. ["Demand to produce” means a written notice served by and on a party to a criminal
action, without leave of the court, demanding to inispect property pursuant to this article and
giving reasonable notice of the time at which the demanding party wishes to inspect the property
designated.

20 "Attorneys' work product" means [property] material to the extent that it contains
the opinions, theories or conclusions of the prosecutor, defense counsel or members of their legal
staffs.

[3.]2. "Property" or "material" means any existing tangible personal or real property,
including but not limited to, books, records, reports, memoranda, papers, photographs, tapes-or
other electronic recordings, articles of clothing, fingerprints, blood samples, fingernail scrapings
or handwriting specimens, but excluding attorneys' work product.

[4.]3. "At the trial" means as part of the [people's] prosecutor's or the defendant's direct
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case.
§2. The criminal procedure law is amended by adding a new section 240.12 to read as
follows:

§240.12. Discovery: attorneys' work product exempted. Notwithstanding any other

provision of this article, the prosecutor or the defendant shall not be required to disclose

attorneys' work product as defined in subdivision one of section 240.10.

§3. Section 240.20 of the criminal procedure law, as added by chapter 412 of the laws of
1979, the opening paragraph of subdivision 1 as amended by chapter 317 of the laws of 1983,
paragraphs (c) and (d) of subdivision 1 as amended by chapter 558 of the laws of 1982,
paragraph (¢) as added and paragraphs (f), (g), (h) and (i) of subdivision 1 as relettered by chapter
795 of the laws of 1984, paragraph (j) of subdivision 1 as added by chapter 514 of the laws of
1986 and paragraph (k) of subdivision 1 as added by chapter 536 of the laws of 1989, is amended
to read as follows:

§240.20. Discovery; [upon demand of] by defendant. 1. Except to the extent protected

by court order, [upon a demand to produce by a defendant against whom] within twenty-one days
of arraignment or at the next court appearance after arraignment. whichever is later, on an
indictment, superior court information, prosecutor's information, information or simplified
information charging a misdemeanor [is pending], the prosecutor shall disclose to the defendant
and make available for inspection, photographing, copying or testing, the following property:

(a) Any written, recorded or oral statement of the defendant, and of a co-defendant to be
tried jointly, made, other than in the course of the criminal transaction, to a public servant

engaged in law enforcement activity or to a person then acting under [his] the direction of, or in
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cooperation with [him], such public servant;

(b) Any transcript of testimony relating to the criminal action or proceeding pending
against the defendant, given by the defendant, or by a co-defendant to be tried jointly, before any
grand jury;

(c) Any written report or document, or portion thereof, concerning a physical or mental
examination, or scientific test or experiment, relating to the criminal action or proceeding which
was made by, or at the request or direction of a public servant engaged in law enforcement
activity, or which was made by a person whom the prosecutor intends to call as a witness at trial,

or which the [people int