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1. Introduction

The Family Court Advisory and Rules Committee is one of the standing advisory committees
established by the Chief Administrative Judge of the Courts pursuant to section 212(1)(q) of the
Judiciary Law and section 212(b) of the Family Court Act. The Committee annually recommends to
the Chief Administrative Judge proposals in the areas of Family Court procedure and family law that
may be incorporated into the Chief Administrative Judge’s legislative program. These
recommendations are based on the Committee's own studies, examination of decisional law, and
suggestions received from bench and bar. In addition to recommending its own annual legislative
program, the Committee reviews and comments on other pending legislative measures concerning
Family Court and family law. '

A. Legislation Enacted in 2008
Three of the legislative proposals submitted by the Committee in 2008 were incorporated into

measures enacted into law during the 2008 legislative session. These include:

1. Alternatives to Detention and Electronic Monitoring of Accused Juvenile Delinquents [Laws
of 2008, ch. 57, Part DD]: This measure, part of the language bill accompanying the Fiscal Year 2008
New York State Family Assistance Budget, amends Family Court Act §320.5 to prohibit detention of
alleged juvenile delinquents unless “available alternatives to detention, including conditional release,
would not be appropriate” and requires that courts state the facts and reasons for ordering detention.
Electronic monitoring is included as an authorized form of conditional release “if such electronic
monitoring would significantly reduce the substantial probability that the respondent would not return
to court on the return date, or the serious risk that the respondent may before the return date commit an
act that if committed by an adult would constitute a crime.” Effective: April 1, 2008.

2. Orders of Protection to Protect Pets [Laws of 2008, ch. 532; S 4541-a]: This measure, a part
of a Family Court Advisory and Rules Committee proposal, provides the needed follow-up
amendment to the 2006 statute authorizing orders of protection to protect pets [Laws of 2006, ch. 253].
That statute authorized all orders of protection, except matrimonial orders, to include conditions
restraining individuals from intentionally injuring or killing companion animals or pets without
justification. The provisions amending the juvenile delinquency, child support, paternity, custody,
Persons in Need of Supervision, family offense and child protective articles of the Family Court Act
all refer to companion animals “owned, possessed, kept, leased or held by the petitioner or a minor
child residing in the household.” However, in all except family offense, custody and parent-initiated
PINS cases, the petitioner in these proceedings is a government entity, a prosecuting or presentment
agency, not the alleged victim of family violence. This measure substitutes the phrase “person
protected by the order” for “petitioner” and adds similar protection order conditions for orders of

protection issued in matrimonial cases, pursuant to Domestic Relations Law §§240, 252. Effective:
Dec. 3, 2008.

3. Criminal Mischief as a Family Offense in Family Court and Criminal Proceedings [Laws of
2008, ch. 601]: Filling a gap left by the enactment of only a portion of the Committee’s criminal
mischief legislation in chapter 541 of the Laws of 2007, this measure provided that vandalism of
property in which the offender has a joint possessory interest may be criminally prosecuted and may be
the subject of a family offense petition. Effective: Nov. 1, 2008.



B. New and Modified Legislative Proposals

As in 2008, highest among the Committee’s priorities is the pressing need for more Family
Court judges, since the fixed number of 154 judgeships authorized in the Family Court Act has
remained virtually unchanged for over a decade, notwithstanding the Court’s far higher and more
complex workload. ' The Office of Court Administration will again be submitting a legislative
proposal to create 39 new Family Court judgeships. Additionally, the Committee is proposing a
comprehensive legislative agenda, including 17 new and modified proposals and 10 proposals
previously recommended. These proposals address all areas of Family Court practice, thereby
providing needed clarification and enhancing the Unified Court System's ability to handle these cases
effectively. Its agenda of new and modified proposals includes the following:

1. Implementation of the federal Fostering Connections to Success and Increasing Adoptions
Act of 2008 [Public Law 110-351]: The federal Fostering Connections to Success and Increasing
Adoptions Act of 2008 [Public Law 110-35 1], signed into law in October, 2008, permits federal Title
IV-E foster care resources, for the first time, to be used for subsidized kinship guardianship. The
Committee is proposing a measure to establish this as a permanency option in New York, as it has
been used successfully in 39 states and the District of Columbia. Guardianship petitions would be filed
with the Family Court presiding over child protective dispositions or permanency hearings and would
be consolidated with the hearings in those cases. If enumerated findings are made and the guardianship
is granted, all orders under the child protective or permanency proceeding, as applicable, would be
terminated; no further permanency hearings would be held and no services or supervision would be
provided. The measure would also add language to the permanency report and court order provisions
to implement the educational stability, sibling visitation and transition planning requirements in the
federal Act.

2. Change of term “law guardian” to “attorney for the child: Consistent with the
recommendations of the Matrimonial Commission in its report to the Chief Judge in 2006 and Rule
7.2 of the Rules of the Chief Judge, which was promulgated shortly thereafter, the Family Court
Advisory and Rules Committee proposes to replace all statutory references to “law guardian” with the
more accurate term “attorney for the child.” Continuing the legislative trend toward use of “attorney”
in Chapter 626 of the Laws of 2007 and Chapter 576 of the Laws of 2008, the measure amends the
Civil Practice Law and Rules, the Domestic Relations Law, the Executive Law, the Judiciary Law, the
Family Court Act, the Public Health Law and the Social Services Law to substitute “attorney” or
“counsel” for “law guardian.”

3. Records-checking in custody and visitation proceedings: In preparing to implement the new
statute requiring reviews of records prior to issuing orders in custody and visitation proceedings in
Supreme and Family Courts [Laws of 2008, ch. 595], several problems have become clear,
necessitating a chapter amendment to make minor modifications to three provisions. First, as the
Governor recognized in his Approval Memorandum, name-based checks for warrants, in the absence

! See “Editorial: Help for Judges: New York’s Family Courts Need More Resources This Year,” Syracuse Post
Standard, Dec. 26, 2007, p. A8, col. 1; K. Carroll & A. White, “Disorder and Delay: There’s Been a Dramatic
Increase in Abuse and Neglect Charges Filed Against City Parents, and Family Court is Overwhelmed Again,” 15
Child Welfare Watch 5-7, 26 (Winter, 2008); The Permanency Legislation of 2005: An Unfunded mandate —Critical
Resource Needs for New York City’s Children and Families (NYC Bar Assoc. Council on Children, 2007). .
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of fingerprints, “typically uncover multiple records of persons with similar names, none of whom may
be the person seeking custody or visitation,” which may lead to delays in resolving custody or
visitation matters to the detriment of the children involved. As agreed to by the Legislature, the
measure replaces the requirement to check all warrants with a mandate for the court to check “related
decisions and warrants in court proceedings initiated pursuant to article ten of the Family Court Act.”
Second, because the requirement that all databases be rechecked whenever a custody or visitation case
is continued for a period in excess of one month will create an inordinate burden for the courts that
may have the unintended effect of delaying proceedings, the measure replaces the one-month
requirement with a mandate that, prior to issuance of a subsequent order, the databases be rechecked if
more than 90 days have elapsed since they were last reviewed. Finally, because the mandate that the
courts obtain information from the databases within 24 hours in cases in which emergency orders are
issued in the absence of database reviews contains no exceptions for evenings, weekends or holidays,
the proposal substitutes a deadline of “no later than the next day the court is in session. ”

4. Custody and visitation proceedings involving a parent actively serving in the military.
Chapter 576 of the Laws of 2008, a laudable step by the Legislature to protect the rights of active

members of the military, contains several problems in its drafting that will frustrate the fulfillment of
its goals. The Family Court Advisory and Rules Committee is submitting a chapter amendment to
improve the legislation in three key respects. First, the Committee’s proposal would guarantee that,
unless the parties have stipulated or agreed to the contrary, a parent’s return from active deployment in
the military would automatically constitute a “substantial change in circumstances” that will afford the
parent standing to obtain reconsideration of a prior custody or visitation order. In providing that the
parent’s return from active service, regardless of duration, would be deemed per se to constitute a
substantial change in circumstances, the Committee’s measure would permit the returning parent to
immediately litigate the merits of whether a prior custody or visitation order should be modified.
Second, the Committee’s measure would eliminate the requirement that all orders issued during or in
anticipation of a parent’s active military service be deemed “temporary” and instead substitutes
references to the provisions permitting proceedings to be reopened upon the service-member’s return.
Labelling all orders to be “temporary” may devalue their worth, since they may not be fully recognized
by schools, healthcare providers and other agencies from which children require services and may not
be as fully enforceable as orders without such a label. Finally, the Committee’s proposal would amend
Article 6 of the Family Court Act and section 240 of the Domestic Relations Law, the primary statutes
governing custody and visitation proceedings in New York State, as well as Domestic Relations Law
§75-1, the provision added to the Uniform Child Custody Jurisdiction and Enforcement Act by chapter
576.

5. Child support obligations of indigent or near-indigent support obligors: Fifteen years after
the Court of Appeals held in Rose v. Moody, 83 N.Y.2d 65 (1993), cert. denied, 511 U.S. 1084 (1994),
that the inflexible minimum $25 per month child support obligation was unconstitutional, the statutes
have yet to be changed. Further, a literal reading of the statutes creates anomalies in calculating the
child support obligation for non-custodial parents whose income would be reduced below the poverty
level or below the self-support reserve level by reason of their payment of child support. The
Committee thus proposes codification of Rose v. Moody by establishing a presumption that would be
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rebuttable by consideration of enumerated factors. Further, the measure would simplify the standards
applicable to cases in which a support obligor’s income would fall below either the poverty or self-
support reserve levels by virtue of payment of child support. Finally, in cases in which the obligor’s
income would fall above the poverty level, it would give the court discretion to award or allocate
health, education and child care expenses.

6. Permanency planning, extensions of placement and dispositional alternatives in juvenile

delinquency and persons in need of supervision (PINS) proceedings: New York State statutes, as well
as both the federal Juvenile Justice and Delinquency Prevention Act [Public Law 107-273, as amended

in 2002] and federal regulations, implementing the federal Adoption and Safe Families Act [Public
Law 105-89; Laws of 1999, ch. 7], make clear that the ASFA permanency planning mandates apply to
all children in foster care, including those in care as a result of juvenile delinquency and PINS
petitions. The Committee is proposing a comprehensive measure to realize these mandates for the
juvenile justice population and to increase the options available to the Family Courts to order
alternatives to extensions of placement in juvenile delinquency and PINS proceedings. The proposal
includes:

» authorization for the Family Court to order that, in lieu of extending placement in juvenile
delinquency and PINS cases, juveniles may be placed on probation for up to one year or that, in
juvenile delinquency cases, juveniles may be conditionally discharged;

« authorization for the Family Court to order intensive probation supervision as a disposition
for adjudicated juvenile delinquents and PINS who would otherwise be placed and, in juvenile
delinquency cases, to include electronic monitoring as a condition of the placement;

« a requirement that non-custodial parents receive notices in juvenile delinquency and PINS
proceedings so that they can participate in dispositional and permanency planning;

» a provision, similar to Family Court Act §1016, to ensure that the appointment of a attorney
for the child in a juvenile delinquency or PINS case would continue during the life of any dispositional
or post-dispositional order;

« incorporation of the requirements in Article 10-A of the Family Court Act into juvenile
delinquency and PINS dispositions and permanency hearings regarding consideration of the
independent living services necessary to assist youth 14 and older and, with respect to a juvenile with
“another planned permanent living arrangement” as the permanency goal, identification of a
“significant connection to an adult willing to be a permanency resource for the child;”

« a provision in the PINS statute, similar to those applicable to juvenile delinquents and all
children subject to permanency hearings under Article 10-A of the Family Court Act, to ensure that the
agency with which the child is placed must report to the Court regarding plans for the child’s release,
in particular with respect to enrollment of the child in a school or vocational program; and

« incorporation into juvenile delinquency and PINS dispositions and permanency hearings of
the requirements in Article 10-A of the Family Court Act requiring that permanency hearing orders in
juvenile delinquency and PINS proceedings include: a description of the visiting plan between the
juvenile and his or her parent or legally-responsible adult; a service plan designed to fulfill the
permanency goal for the juvenile; a direction that the parent or other person legally responsible be
notified of, and be invited to be present at, any planning conferences convened by the placement
agency with respect to the child; and a warning that if the juvenile remains in placement for 15 out of
22 months, the agency may be required to file a petition to terminate parental rights. A copy of the
court order and service plan would be required to be provided to the parent or other legally responsible



individual.

7 Trial discharges of vouth in foster care and voluntary re-placements of youth into foster
care: Experience in the Family Court and local and national studies have demonstrated that, all too
often, adolescents age out of foster care upon reaching the age of 18 or shortly thereafter wholly
unprepared to function in society. Although the Family Court Act permits them to consent to
continued foster care with its attendant supports and services up until they reach the age of 21, many
make precipitous decisions to show their independence and refuse to consent to remain in care even
when they are desperately in need of assistance. The Family Court Advisory and Rules Committee has
joined with the Permanent Judicial Commission on J ustice for Children, chaired by Chief Judge Judith
Kaye, in proposing legislation that would provide necessary supports —a vital “‘safety net” — for youth
aging out of foster care. The measure would amend the trial discharge provisions of Articles 10 and
10-A of the Family Court Act to explicitly permit the Family Court to extend trial discharges at
permanency hearings until youth reach the age of 21; extensions of trial discharges of youth over the
age of 18 would require the youth’s consent. Additionally, the proposal would create a new Article
10-B of the Family Court Act that would permit youth between the ages of 18 and 21, who have been
discharged from foster care within the past 24 months because of their failure to consent to continued
care, to make motions before the Family Court that would enable them to return voluntarily to foster
care. In such cases, the Family Court would be required to find that the youth has no reasonable
alternative to foster care, that the youth consents to attend an appropriate educational or vocational
program and that such return is in the youth’s best interests.

8. Restoration of parental rights: Similar to legislation enacted in California in 2005 and
Washington in 2007, the Committee is recommending that a provision be added to the statutes
regarding termination of parental rights to allow the Family Court, in narrowly defined circumstances,
to modify dispositional orders committing guardianship and custody of children and to reinstate
parental rights. A petition to restore parental rights would be permitted to be filed upon the consent of
the petitioner and respondent, as well as the child, in the original termination of parental rights
proceeding. The termination of parental rights would have to have occurred more than two years prior
and the child would be required to be 14 years of age or older, to remain under the jurisdiction of the
Family Court and to have a permanency goal other than adoption. The Family Court would be
authorized to grant the restoration petition where clear and convincing proof established that it would
be in the child’s best interests. The Family Court would also have the option, similar to a provision in
the Washington statute, to grant the restoration petition provisionally for a period of up to six months,
prior to making the restoration permanent.

9. Orders of protection in termination of parental rights. child protective and permanency
proceedings: While permanency for children in foster care is often achieved with the understanding,
agreed- upon by everyone involved, that some contact will continue with the child’s birth family, there
have been instances in which continuing contact with a birth parent — for example, threatening or
stalking behavior by a disturbed birth parent at the child’s home or school — has endangered the child
and destabilized the child’s new family. Since prospective adoptive or foster parents and birth parents
do not meet the definition of family contained in Article 8 of the Family Court Act, the current
statutory structure provides no vehicle to protect these children and their new families short of a
criminal prosecution for a non-family offense. The Family Court Advisory and Rules Committee is




proposing a measure to create a Family Court remedy for this problem by authorizing orders of
protection to be issued in conjunction with the disposition of termination of parental rights cases and
permanency hearings regarding children freed for adoption. These orders of protection, as well as
those issued in child protective proceedings, would be entered on the statewide registry of orders of
protection and Family Courts would be required to inquire whether other orders have been issued
regarding the parties. Additionally, the measure would permit orders of protection in child protective
proceedings to require the respondent parent to stay away, inter alia, from a “person with whom the
child has been paroled, remanded, placed or released by the court...” Finally, the proposal would
permit orders of protection against respondent parents in child protective and termination of parental
rights proceedings to last for up to two years or, upon a finding of aggravating circumstances or
violation of an order of protection, up to five years. These orders would then be able to be extended in
conjunction with permanency hearings under Article 10-A of the Family Court Act or, for child
protective proceedings, other post-dispositional proceedings under Article 10 of the Family Court Act.
This parallels the permissible duration of orders of protection in family offense cases and would
reduce the burden imposed upon domestic violence victims to request frequent extensions of
protective orders.

10. Putative fathers entitled to consent to adoptions and to notice of adoption. surrender and
termination of parental rights proceedings: In 1980, following the decision of the Untied States
Supreme Court in Caban v. Mohammed,441 US 388 (1979), the Legislature enacted new criteria
defining those putative fathers who are entitled to consent to adoptions and those who are entitled
simply to notice of termination of parental rights, surrender and adoption proceedings. Those entitled
to notice may be heard regarding the children’s best interests, but do not have veto power over their
adoptions. Laws of 1980, ch. 575. Notwithstanding the Legislature’s goals of providing “reasonable,
unambiguous and objective” criteria for notice and consent, the 1980 statute fulfills none of those
intentions. See Sponsor’s Memorandum, 1980 NYS Leg. Ann. 242-243. The Family Court Advisory
and Rules Committee is proposing a measure to expand and objectify the criteria for putative fathers to
consent to adoptions of children who were more than six months of age at the time of the filing of the
petition to terminate parental rights, application to execute a judicial surrender, petition for approval of
an extra-judicial surrender or extra-judicial consent to adoption or petition for adoption, whichever
filing is earliest. Those criteria would include, inter alia, those named on a child’s birth certificate or
acknowledgment of paternity, those adjudicated as fathers in New York or another state or territory,
those who maintained substantial and continuous or repeated contact with the child through visits at
least twice per month or through regular communication, and those who lived with the child for six
months during the year prior to the child’s placement in foster care or for adoption. Criteria for
putative fathers entitled to notice would be expanded to include those who filed and appeared on a
custody petition and those identified in an acknowledgment or order of paternity in another country
that is entitled to comity in New York State.

11. Child protective proceedings regarding destitute children: Prior to enactment of the
permanency legislation [Laws of 2005, ch. 3], proceedings to review the placement of destitute
children in foster care were commenced by a petition pursuant to Social Services Law §392. The
repeal of that statute left destitute children without any procedural vehicle for placement into foster
care where necessary and for periodic review of that placement. The Family Court Advisory and Rules
Committee proposes that Article 10 of the Family Court Act be utilized as the vehicle. Recognizing
that, as the definition of “destitute child” in Social Services Law §371 specifies, this condition arises
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through no fault of the parents, the measure would specify “destitute” child as a category distinct from
“abused” or “neglected” child, but would authorize temporary placements upon the parents’ consent,
pursuant to Family Court Act §1021, as well as each of the dispositional alternatives available in
Family Court Act §1052. Where a destitute child is placed, pursuant to Family Court Act §1055, the
placement would be reviewed through permanency hearings under Article 10-A of the Family Court
Act. Related amendments would be made to Social Services Law §398. Finally, the measure would
repeal Family Court Act §1059, because it is anachronistic and conflicts with more recent legislation
regarding abandoned children.

12. Evidence in permanency proceedings: Prior to the enactment of the landmark
permanency legislation in 2005 [Laws of 2005, ch. 3], permanency hearings — and their predecessors,
hearings to extend child protective placements, to review voluntary foster care placements and to
review cases of children freed for adoption — were commenced by the filing of swom petitions. As
pleadings, these petitions were automatically part of the records of the proceedings that would be able
to be reviewed on appeal. Additionally, hearsay evidence was admissible, including clinical and other
program reports, pursuant to Family Court Act §1046. In an effort to simplify permanency
proceedings and to provide one unified article (Family Court Act Article 10-A), however, the 2005
legislation has created unforeseen difficulties. Since Family Court Act §1046 only applies to
proceedings under Article 10 of the Family Court Act, its provisions have not been extended to apply
to permanency hearings under Article 10-A of the Family Court Act, creating doubts about the
admissibility even of the statutorily required information presented as part of the permanency report, as
well as hearsay evidence presented by the parents, children or other parties in response to that
information. The Family Court Advisory and Rules Committee is proposing a measure that will
provide a simple solution to these difficulties. The proposal would amend Family Court Act §1046 to
make it explicitly applicable to proceedings under Article 10-A, as well as Article 10, of the Family
Court Act and would make a corresponding amendment to Family Court Act §1089. Further, it would
make clear that material and relevant evidence would be admissible in permanency hearings and would
explicitly permit the entry of permanency reports into evidence.

13. Referrals for diversion services. warrants and orders of protection in persons in need of
supervision proceedings and family offenses committed by juveniles: The comprehensive reform of
the PINS statute enacted in 2005 [Laws of 2005, chapter 57, Part E] has inured to the benefit of many
children and families by ensuring the provision of diversion services, in lieu of PINS prosecutions, on
a more uniform basis. However, the 2005 statute is unnecessarily restrictive in permitting diversion
service referrals and actually curtailed the ability of parents under the preexisting law to secure vital
emergency relief in some cases in which harm to the children or their families is imminent. The
Committee is, therefore, proposing that diversion service referrals be permitted at any time during the
pendency of a PINS proceeding and that two provisions to Article 7 of the Family Court Act be
restored that would constitute narrow exceptions to the diversion prerequisites to the filing of PINS
petitions. These exceptions would permit filing of PINS petitions without the required diversion
documentation where a child has absconded and cannot be located or where a temporary order of
protection is needed to avert imminent harm to the petitioner or the petitioner’s family. In each of
these circumstances, reflecting the prevalent practice in Family Courts statewide prior to the 2005
legislation, once a child has been apprehended on the warrant or is served with the temporary order of
protection and appears in Family Court, the Court would then refer the family to the diversion agency,
pursuant to Family Court Act §742(b), unless the Court has determined that there is a substantial
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likelihood that the child would again abscond or pose the threat of harm, as applicable, or that the
referral to the diversion agency would be contrary to the child’s best interests. Family offense cases
involvine respondents under 18: Article 8 of the Family Court Act is a wholly inappropriate vehicle
for addressing family offenses committed by juveniles under the age of 18, who are dependent and
cannot either be ejected from their homes or incarcerated in adult jails. Unfortunately, an unintended
side effect of the PINS diversion statute [Laws of 2005, ch. 57, Part E] has been a sharp escalation in
the prosecution of teens by their parents under Article 8 as a means of evading the new PINS diversion
requirements. The Committee is thus proposing to require that such cases be dealt with under Article
7, rather than Article 8, of the Family Court Act.

14. Orders of protection for designated witnesses in juvenile delinquency proceedings: In
1998, sections 530.12 and 530.13 of the Criminal Procedure Law were amended to authorize orders of

protection to be issued to protect designated witnesses in criminal proceedings. However, no
comparable provision was added to the juvenile delinquency article of the Family Court Act. The
Committee is thus proposing to amend Section 352.3 to incorporate the language in Criminal
Procedure Law §§530.12 and 530.13.

15. Persons in Need of Supervision (PINS) and Juvenile Delinquency proceedings: procedures
for admissions and violations of orders of disposition and adjournment in contemplation of dismissal:

In order to fill gaps in the post-dispositional procedures applicable in juvenile delinquency and PINS
cases, the Committee is submitting a proposal clarifying the various provisions of Articles 3 and 7 of
the Family Court Act regarding violations by juveniles. First, the proposal clarifies that, as in
probation violation cases, the period of a conditional discharge would be tolled during the pendency
of a violation petition. See Matter of Donald MM, 231 A.D.2d 810, 647 N.Y.S.2d 312 (3rd Dept.,
1996). Second, the proposal delineates the procedures and time frames for restoring cases adjourned
in contemplation of dismissal to the calendar for an adjudicatory or dispositional hearing. See Matter
of Edwin L., 88 N.Y.2d 593 (1996). Third, the measure would permit allegations in probation
violation petitions to be supported by hearsay evidence, although the ultimate proof would have to be
competent. Fourth, the proposal would toll juvenile delinquency placements with county Departments
of Social Services where the juveniles have absconded, as is already the law where juveniles abscond
from placements with the New York State Office of Children and Family Services. Fifth, it would
delineate the procedures for violations of suspended judgment and probation, drawing upon existing
juvenile delinquency provisions. See F.C.A. §§360.2, 360.3. Finalty, with respect to the fact-finding
stage of PINS proceedings, in response to a long line of appellate cases, the proposal would add a new
section 743 to the Family Court Act, establishing a judicial allocution procedure for accepting
admissions in PINS cases, analogous to the allocution provision in juvenile delinquency cases [Family
Court Act §321.3].

16. Violations of orders of protection in Family Court and matrimonial proceedings: In light
of ambiguities, gaps and discrepancies in the language of the current statutes, the Committee is

submitting a measure designed to provide guidance for civil enforcement of orders of protection in
Family and Supreme Courts and to remedy a disparity in the duration of probation in family offense
cases. The proposal clarifies that the violation procedures and consequences contained in Article 8 of
the Family Court Act apply to all orders of protection and temporary orders of protection issued in
family offense, child support, paternity, child custody, visitation, divorce and other matrimonial
proceedings. The proposal makes clear that willful violators of temporary and final orders of



protection in all categories of cases would be subject to the following sanctions: probation, restitution,
visitation prohibition or requirement for supervision, firearms surrender, firearms license suspension
or revocation and/or commitment to jail for up to six months. Finally, the proposal would authorize
the Family Court to place a respondent in a family offense proceeding on probation for a period of up
to two years or, where an order of protection pursuant to Family Court Act §842 has been issued for
five years, a period of up to five years, thus equalizing the periods of probation with the duration of
orders of protection, as extended by the legislature in 2003. See Laws of 2003, ch. 579.

17. Reguirements for Notices of Indicated Child Maltreatment Reports and Changes in Foster
Care Placements: Absolutely essential to the effort to expedite permanency for children in furtherance
of the goals of the federal and state Adoption and Safe Families Acts [Public Law 105-89; Laws of
1999, ch. 7] and permanency legislation [Laws of 2005, ch. 3], the Committee is resubmitting its
proposal to assure that the Family Court, the parties and attorneys for childrens are promptly informed
of any changes in placement that may warrant Court intervention. Equally critical, in an effort to
effectuate the ASFA precept that safety of the child is paramount, the measure would also require
prompt notice of any indicated child abuse or maltreatment reports. The proposal would amend Family
Court Act §§1055 and 1089, as well as Social Services Law §§358-a, to require an agency with whom
a child has been placed, either voluntarily or as a result of an abuse or neglect finding, or to whom
guardianship and custody has been transferred as a result of the child being freed for adoption, to
report any change in the child’s placement status within 30 days to the Court, the parties and the
attorney for the child, and to report any indicated reports of child abuse or maltreatment. Changes of
placement would include, but not be limited to, cases in which the child has been moved from the
foster or pre-adoptive home or program into which he or she has been placed, cases in which the foster
or pre-adoptive parents move out of state with the child, and cases in which the child has been
discharged from foster care on a trial or final basis.

E: Previously Endorsed Measures

The Committee is recommending resubmission of the following 10 proposals:

1. Orders for genetic testing in child protective proceedings: Family Court Act §564 permits
the Family Court in cases other than paternity cases to enter orders of filiation in limited
circumstances: where both parents are before the court, where the father waives the filing of a
paternity petition and his right to be heard on that petition and where the court is satisfied as to sworn
statements and testimony in support of paternity. In the absence of these requisites, the court’s only
alternative is to direct a party to file a paternity petition. The statute provides no authority for the court
to direct genetic testing which, with current DNA technology, would provide a swift and accurate
answer to questions of parentage. The Committee is proposing a measure that would amend sections
532 and 564 of the Family Court Act to authorize the court to order genetic testing in non-paternity
proceedings upon the consent of both parents. Where consent is not obtained, the court would be
permitted to direct any party to file a verified paternity petition. Where the mother’s consent is not
forthcoming by reason of her absence from the court, the court would be authorized to direct genetic
testing so long as she had received notice and an opportunity to be heard.. As in paternity cases, no test
would be ordered in cases where the court has made a written finding that testing would not be in the
child’s best interests by reason of res judicata, equitable estoppel or the presumption of legitimacy.
Further, Family Court Act §564 would be amended to permit the Family Court to adjudicate paternity
on the basis of genetic testing, not simply on the basis of sworn statements or testimony.
Corresponding amendments would be made to child protective and permanency provisions of the
Family Court Act [Family Court Act §§1035, 1089].




2. Stays of administrative fair hearings regarding child abuse and neglect reports: The parallel
judicial and administrative systems for determining the validity of reports of child abuse and

maltreatment at times operate at cross-purposes, under different time constraints and, in an escalating
pattern, have produced inconsistent results. Although Social Services Law §422(8)(b) provides that a
Family Court finding of abuse or neglect creates an “irrebuttable presumption,” binding in the
administrative fair hearing process, that credible evidence supports an abuse or maltreatment report,
sometimes the fair hearing process proceeds to a conclusion prior to the outcome of Family Court
child protective proceeding. The Committee is proposing legislation to ensure that in cases in which
parallel Family Court and administrative proceedings are in progress, the administrative fair hearing
process would not precipitously advance without awaiting the results of the Family Court matter. It
would also require local social services districts to notify the New York State Office of Children and
Family Services of the outcomes of the Family Court proceedings. The measure would require that, in
a case in which a Family Court child protective proceeding is pending regarding a child named ina
child abuse or maltreatment report, the time frames for requesting an administrative amendment of the
report or fair hearing, as well as the time frame for the administrative agency to resolve the fair
hearing, would not begin to run until the disposition or the conclusion of a period of adjournment in
contemplation of dismissal in the Family Court matter.

3. Combined parental income amount utilized to calculate child support: The Child Support
Standards Act (“CSSA”), which became law on September 15, 1989, specified that the statutory
percentages be applied to the first $80,000 of combined parental income. In cases involving combined
parental incomes in excess of that threshold, the Court is required to consider the ten factors
enumerated in Family Court Act §§413(1)(f) and Domestic Relations Law §240(1-b)(f) and determine
whether application of the CSSA percentages to income in excess of that threshold would be “unjust or
inappropriate.” If so, the Court must issue a written child support order for a just and appropriate
amount, articulate which factors were considered, calculate the pro rata share of each party’s basic
child support obligation (the amount using the statutory percentages) and provide the reasons that the
Court did not order the basic child support obligation. See F.C.A. §413(1)(g); D.R.L. §240(1-b)(g).
Now almost two decades old, the $80,000 level (often referred to as a “cap”) no longer represents a
meaningful benchmark denoting higher-income families, who may warrant exceptions to application
of the statutory child support percentages. Instead, with significant increases in both incomes and the
cost of living, it covers a much broader spectrum of the families before the Courts and is more the rule
than the exception. The Family Court Advisory and Rules Committee thus proposes that the
benchmark amount be raised to $130,000 and that it be re-calculated every two years to reflect changes
in the Consumer Price Index.

4. Modification of orders of child support: The enactment of the “cost of living adjustment™
(COLA) provisions in the child support statute, pursuant to the federal Personal Responsibility and
Work Opportunity Reconciliation Act of 1996 [Public Law 104-193], created a disparity in the ability
of litigants in child support matters to obtain modifications of child support orders. Only those cases
covered by the COLA provisions — cases in which custodial parents are on public assistance, which are
adjusted every three years automatically, and cases in which custodial parents request child support
services in accordance with Title IV-D of the federal Social Security Act, which are adjusted upon
request — are subject to periodic modification. In accordance with the Court of Appeals decision in
Tompkins County Support Collection Unit on behalf of Linda S. Chamberlin v. Boyd M. Chamberlin,
99 N.Y.2d 328 (2003), a challenge to a COLA brings up the whole child support order for review, not
simply the COLA itself. Those cases not covered by the COLA provisions are limited to the traditional
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prerequisites for modification, a change in circumstances or newly discovered evidence. The
Committee proposes to remedy this disparity by authorizing applications to modify all child support
orders at three year intervals or when the gross income of either party has changed in excess of 15%.

5. Agreements and stipulations for child support in Family Court and matrimonial
proceedings: Family Court Act §413(h) and Domestic Relations Law §240(1-b)(h) set forth
requirements for agreements and stipulations in order to comply with the Child Support Standards Act
(CSSA), but the statutes fail to address the consequences of violations. Consistent with the approach of
the Appellate Division, Third Department, in Clark v. Liska, 263 A.D.2d 640, 692 N.Y.S.2d 825 (3r
Dept., 1999), the Committee is proposing amendments to both statutes to provide that if an agreement
or stipulation fails to comply with any of the CSS4 requirements, it must be deemed void as of the
earlier of the date one of the parties alleged the noncompliance in a pleading or motion or the date the
Court made a finding of noncompliance. Further, the measure requires that upon a finding of
noncompliance, the Court must hold a hearing to determine an appropriate amount of child support as
of the earlier of the date the noncompliance had been asserted in a pleading or a motion or the date of
the Court’s finding of noncompliance. Concomitantly, the measure provides that noncompliance with
the CSSA4 may not be asserted as a defense to non-payment of child support in violation of an
agreement or stipulation for a period prior to the assertion of noncompliance in a motion or pleading.
Finally, the proposal cures the gap noted by the Supreme Court, Appellate Division, Second
Department in Matter of Savini v. Burgaleta, 34 A.D.3d 686 (2d Dept., 2006), that is, that, unless
precluded by the Supreme Court, the Family Court should be considered a court of competent
jurisdiction that would have subject matter jurisdiction to review, determine and, where necessary,
vacate or modify, not simply enforce, child support in cases in which a divorce judgment did not
conform to the Child Support Standards Act.

6. Duration of orders of probation in child support proceedings: Alone among probation
provisions in both the Family Court Act and Criminal Procedure Law, the child support provisions in
the Family Court Act permit a child support obligor to be placed on probation for an extended period
of time, that is, the entire duration of a child support or visitation order or order of protection, and
contain no provisions regarding procedures to be followed in the event of a violation of probation.
The Committee is re-submitting a measure to make the duration of probation commensurate with that
in persons in need of supervision (PINS) cases — one year, with a one-year extension for “exceptional
circumstances” — and to require a verified petition and an opportunity to be heard as prerequisites to
revocation of probation in the event of a willful violation.

7. Authority of Family Court to direct establishment of trust or other account: Where a non-
custodial parent, such as a professional athlete, performer or award winner, receives an economic

windfall or exceptionally high income during a short period of time — a windfall unlikely to recur or
an income that is not likely to remain at that high level in the future — the Family Court has no means
of assuring that a portion of the windfall income will be preserved for the children’s future needs,
such as college expenses. The Committee is thus re-submitting its proposal to authorize the Court to
direct that the non-custodial parent establish a designated account, such as a trust fund or annuity, that
would provide the children with a future stream of payments above and beyond the current child
support obligation, thus ensuring adequate support even after the non-custodial parent's income has
decreased.

8. Preclusion of remedies in court-approved agreements and compromises in paternity
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proceedings: The Committee is re-submitting its proposal to repeal Family Court Act §516, an
outdated and discriminatory provision that bars subsequent remedies for child support where the
Family Court has approved a child support agreement between a mother and putative father of an out-
of-wedlock child. Enacted long before the development of advanced genetic testing techniques and
the passage of the panoply of federal and state paternity and child support enforcement initiatives,
Family Court Act § 516 at best no longer serves a useful purpose, and at worst results in the unfair
treatment of out-of-wedlock children.

9. Access by probation to the order of protection registry and penalties for unauthorized
disclosure: In light of the importance of evidence of domestic violence to determinations in custody,
visitation, guardianship and child protective proceedings, the Committee is again proposing legislation
that would allow local probation departments to have access to the statewide automated registry of
orders of protection and related warrants for pre-dispositional investigations conducted in these
categories, as well as in family offense, proceedings. Further, the measure would explicitly authorize,
but not require, courts to request probation departments to conduct pre-dispositional or pre-sentence
investigations in criminal and Family Court family offense cases. Further, since the statewide
automated registry of orders of protection and warrants has grown into a substantial database
containing over 1, 709, 734 orders of protection, as of December 12, 2007, the need to ensure its
security and integrity grows ever more compelling. The measure thus also delineates civil and
criminal penalties for unauthorized release of data from the statewide automated registry of orders of
protection and warrants.

10. Compensation of guardians ad_litem: Filling a significant gap in the statutory structure
regarding appointments of guardians ad litem, the Committee is re-submitting its proposal to authorize
public funding for guardians ad litem in those civil proceedings in which private compensation 1is not
available.

* * *

In addition to its legislative efforts, the Committee recommended amendments to the Uniform
Rules of the Family Court to implement federal and state legislation. The Committee continued to
assist the New York State Judicial Institute in providing training regarding the new laws, to spur
compliance with court-related federal foster care eligibility requirements and to participate in the
development of a comprehensive initiative to reorganize the handling of child protective proceedings
in the New York City Family Court. The Committee also developed and revised over 60 of the official
Family Court forms for pleadings, process and orders. The forms and court rules have been placed on
the Internet for easy access by attorneys, litigants and the public. Seehttp:/www.nycourts.gov.

The Committee encourages comments and suggestions concerning legislative proposals and the
on-going revisior of Family Court rules and forms from interested members of the bench, bar,
academic community and public, and invites submission of comments, suggestions and inquiries to:

Hon. Monica Drinane and Peter Passidomo, Co-Chairs
Janet R. Fink, Counsel

Family Court Advisory and Rules Committee

New York State Office of Court Administration

25 Beaver Street, Suite 1170

New York, New York 10004
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I1. New or Modified Measures

1. Implementation of the federal Fostering Connections to Success and Increasing Adoptions
Act of 2008 [Public Law 110-351]: Subsidized Kinship Guardianship, Sibling
Placements and Contact, Educational Stability and Transition Plans for Foster Youth
(F.C.A. §§661, 1052, 1055-c, 1089, 1089-b; S.C.P.A. §§1701,
1702, 1704, 1705, 1706, 1707; Soc. Serv. L. §409-¢)

On October 7, 2008, the most far-reaching federal child welfare legislation in a decade, the
Fostering Connections to Success and Increasing Adoptions Act of 2008 [Public Law 110-351], was
signed into law. The benefits to children and families in New York State — and fiscally to the state,
cities and counties — are numerous. The Act presents exciting opportunities for New York, as well as
substantial challenges in terms of compliance. The Family Court Advisory and Rules Committee has
crafted a proposal to implement significant provisions of the Act.

First, the Committee’s measure would establish New York’s first subsidized kinship
guardianship program, availing New York of provisions in the Act derived from legislation first
introduced by Senators Hillary Clinton and Olympia Snowe in 2007 as the Kinship Caregivers
Support Act and long sought by the judiciary, agencies and advocates alike in the state. The
Committee’s proposal would add subsidized kinship guardianship as a possible disposition in child
protective and permanency proceedings. To reach this disposition, the prospective relative guardian
would be required to file a petition under Article 6 of the Family Court Act or Article 17 of the
Surrogate’s Court Procedure Act with the court presiding over the child protective or permanency
proceeding. The court may consolidate the hearing of the guardianship petition with the child
protective disposition or permanency hearing. If guardianship is granted, all orders under the child
protective or permanency proceeding, as applicable, would be terminated; no further permanency
hearings would be held and no services or supervision would be provided.

Drawn directly from the federal “Program Instruction” issued on December 24, 2008, section
409-¢ of the Social Services Law would be amended to set forth the tasks the local departments of
social services would have to undertake and describe in family services plans in order to assess
eligibility for, and to pursue, the guardianship option.” In order to appoint the relative as a guardian
eligible for the subsidy, the court would then be required make all of the following findings in
accordance with new sections 1055-c or 1089-b of the Family Court Act:

(i) the subsidized guardianship is in the child’s best interests and that neither a return to the
child’s birth parents nor adoption would be appropriate permanency goals;

(ii) the termination of orders will not jeopardize the safety of the child; and that the
guardianship will provide the child with a safe and permanent home; |

(iii) the child demonstrates a strong attachment to the relative and the relative demonstrates a
strong commitment to caring permanently for the child;

(iv) the relative has been approved or certified as a foster parent and has had a background
check, including a national criminal records check, in accordance with Social Services Law §378;

(v) the child has been in foster care for a period of not less than fourteen months and has been

2 Program Instruction ACYF-CB-PI-08-007 (U.S. Dept. Of Health and Human Serv. Admin. For Children and
Families Children’s Bureau, Dec. 24, 2008) at p. 4.
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in foster care in the care of the proposed guardian for a period of not less than six consecutive
months preceding the filing of the guardianship petition;

(vi) the prospective relative guardian, the attorney for the child and the local department of
social services consent to the appointment of the guardian and to the termination of orders issued in
the child protective or permanency proceeding;

(vii) the local department of social services and the prospective relative guardian have
entered into a written, binding kinship guardianship assistance agreement, a copy of was provided by
the local department of social services to the prospective relative guardian;’ and

(viii) if the youth is fourteen years of age or older, he or she has indicated his or her position
regarding the proposed guardianship either in person or through his or her attorney and if the youth 1s
eighteen years of age or older, he or she has consented to the guardianship.

The child who is the subject of the guardianship would be represented by the same attorney
as in the child protective or permanency proceeding and the prospective relative guardian would be
able to obtain resources for an attorney as a non-recurring expense up to $2000, pursuant to the
federal Act, similar to the practice in subsidized adoptions. The order appointing the guardian must
require that the local department of social services and the attorney for the child receive notice of and
be made parties to any subsequent proceeding to vacate or modify the order of subsidized
guardianship.

Establishment of subsidized kinship guardianship as a permanency option in New York State
is long overdue, as it has been utilized successfully in 39 other states, plus the District of Columbia.
Twelve of these jurisdictions have provided it through a federal waiver, while the remainder have
utilized state, local and, in some instances, federal Temporary Assistance to Needy Families and
Social Services Block Grant funds. Extensive research has demonstrated the benefits of these
programs:

« safe and stable placements with fewer disruptions and fewer instances of repeat
maltreatment than stranger foster care;

« an increased likelihood that children can be placed in their neighborhoods, stay in their
schools of origin and be placed together with their siblings;

« a reduction in the over-representation of minority children in stranger foster care;

« a greater level of attachment by the children to their relative guardians and vice versa; and

« better scores on various cognitive, physical, skill-based and emotional domains and fewer
behavioral problems than children in stranger foster care.

See Time for Reform: Support Relatives in Providing Foster Care and Permanent F amilies for
Children (Children and Family Research Center, Kids are Waiting and Generations United, 2007);
T.Conway & R. Hutson, Is Kinship Good for Kids? (Center for Law and Social Policy, Mar., 2007).

The authorization under the federal Act for states to obtain federal Title IV-E foster care
reimbursement for the new “Guardianship Assistance program” (“GAP”) program and to provide
categorical Medicaid eligibility for children covered under GAP presents an opportunity that New
York State should not let pass by. Approximately one quarter of the State’s children in out-of-home

3 This agreement must be in place before the order appointing the guardian is issued. See Program Instruction
ACYF-CB-PI-08-007 (U.S. Dept. Of Health and Human Serv. Admin. For Children and Families Children’s Bureau,
Dec. 24, 2008) at p. 3.
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care are in the care of relatives; in New York City, the figure for FY 2007 was 28.3%." While
guardianship may not be the solution for many — reunification and adoption remain the predominant
permanency options — it may provide a welcome means of egress from the foster care system for
some. Although federal reimbursement will not cover 100% of the guardianship subsidy costs, the
children who are eligible are already receiving foster care assistance with a mix of federal, state and
local aid. The fact that the appointment of the guardian terminates the court’s and the local social
service’s district involvement with the family in terms of periodic permanency hearings, conferences,
services and supervision will actually reduce the costs of these cases. Achievement of permanency
for these children through subsidized guardianship will not only be a win for them; it will also be a
win for New York State in its efforts to improve its substandard record of achievement of the federal
permanency targets under the Adoption and Safe Families Act.’

Second, the Committee’s proposal would amend Article 10-A of the Family Court Act to add
three elements to the permanency hearing report and court order in order in order to conform the
statute more closely to salutary provisions of the federal Act:

« Supplementing the statutory provisions in Family Court Act §1089 regarding the agency’s
obligation to ensure school or vocational program enrollment, as applicable, the permanency report
would be required to describe “the steps that will be taken by the local social services district or
agency to provide for educational stability for the child;”

- Supplementing the sibling placement and visitation provisions in Family Court Act §§1027-
a and 1055(i), the permanency report and the order would be required to include “any plans for visits
and/or contacts with siblings;” and

« For youth whose permanency goal is “another planned permanent living arrangement that
includes a significant connection to an adult willing to be a permanency resource’:

— the permanency report would have to describe the steps taken to develop and
implement a transition plan, as well as an estimate of when a trial or permanent discharge of the
youth is anticipated to occur; and

_ the court order would have to direct that, where it is anticipated that the youth’s
discharge or trial discharge may occur within the earlier of the next scheduled permanency hearing
or one year, the local social services district or agency must commence development of a transition
plan for the child, in consultation with the child and his or her attorney, and must file the final
transition plan with the court and provide copies for the child, his or her attorney and all parties no
later than ninety days before the child’s anticipated discharge from foster care. Although the federal
Act sets a bare minimum — that is, that the transition plan must be filed 90 days in advance of the
child’s exit from foster care — it is beyond question that the development and implementation of the
transition plan must begin far in advance of that deadline.

Taken together, these additions to New York’s permanency statutes, coupled with the
ground-breaking addition of the subsidized kinship guardianship option, will greatly improve
permanency planning by facilitating faster achievement of safe, permanent homes for foster youth.

4 “Watching the Numbers,” Child Welfare Watch (Summer, 2008).

5 In the 2008 federal “Child and family Services Review,” New York State ranked almost last in the country in
the speed at which it achieves permanency for its youth in care.
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Proposal

AN ACT to amend the family court act, the surrogate’s court procedure act and the social services
law, in relation to implementation of the federal Fostering Connections to Success and
Increasing Adoptions Act of 2008 with respect to subsidized kinship guardianship,
educational stability, transition plans and sibling visitation and contact

The People of the State of New York, represented in Senate and Assembly. do enact as

follows:
Section 1. Section 661 of the family court act is amended by adding a new subdivision (c)
to read as follows:

(¢) Subsidized kinship guardianship of a child. Where the permanency goal for a child

who is the subject of a proceeding under article cn or ten-a of this act is referral for subsidized legal

guardianship with a fit and willing relative, a petition under this article filed by such relative shall be

filed with the court before whom the most recent proceeding under article ten or ten-A of this act is

pending. The court presiding over the proceeding pursuant to article ten or ten-a may consolidate the

hearing of a guardianship petition filed by such relative with the dispositional hearing under article

ten or permanency hearing under article ten-a, as applicable. The court must make and set forth in its

order appointing the guardian the findings enumerated in section one thousand fifty-five-c or one

thousand eighty-nine-b of this act, as applicable. Such an order of subsidized guardianship may only

be issued upon the consent of the prospective relative ouardian. the attorney for the child. the local

department of social services and, in the case of a vouth eighteen vears of age or older, the youth to

the issuance of an order of subsidized kinship cuardianship. Youth fourteen years of age and older

must be consulted regarding the guardianship. An order of subsidized kinship guardianship may only

be issued once the local department of social services and the prospective relative guardian have

entered into a written, binding kinship guardianship assistance agreement, a COpy of which has been

provided by the local department of social services to the prospective relative guardian. The court

shall provide in its order appointing a subsidized kinship euardian that the local department of social

services and the attorney for the child must receive notice of and be made parties to any subsequent

proceeding to vacate or modify the order of ouardianship.

§2. Subdivision (a) and clause 7 of subparagraph (A) of paragraph (i) of subdivision (b) of
section 1052 of the family court act, as amended by chapter 519 of the laws of 2008 and chapter 12
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of the laws of 2006, respectively, are amended to read as follows:
(a) At the conclusion of a dispositional hearing under this article, the court shall enter an

order of disposition directing one or more of the following:

(i) suspending judgment in accord with section one thousand fifty-three of this part; or

(ii) releasing the child to the custody of his parents or other person legally responsible in
accord with section one thousand fifty-four of this part; or

(iii) placing the child in accord with section one thousand fifty-five of this part; or

(iv) making an order of protection in accord with one thousand fifty-six of this part; or

(v) placing the respondent under supervision in accord with section one thousand fifty-
seven of this part; or

(vi) granting custody of the child to relatives or suitable persons pursuant to section one
thousand fifty-five-b of this part; or

(vii) eranting subsidized guardianship to a fit and willing relative pursuant to section one

thousand fifty-five-c of this article.

However, the court shall not enter an order of disposition combining placement of the
child under paragraph (iii) of this subdivision with a disposition under paragraph (i) or (ii) of this
subdivision. An order granting custody of the child pursuant to paragraph (vi) or subsidized

ouardianship of a child pursuant to paragraph (vii) of this subdivision shall not be combined with

any other disposition under this subdivision.

(7) If the court determines that reasonable efforts are not required because of one of the
grounds set forth above, a permanency hearing shall be held within thirty days of the finding of the
court that such efforts are not required. At the permanency hearing, the court shall determine the
appropriateness of the permanency plan prepared by the social services official which shall include
whether or when the child: (i) will be returned to the parent; (ii) should be placed for adoption with
the social services official filing a petition for termination of parental rights; (iii) should be referred
for legal guardianship, which may include subsidized kinship guardianship; (iv) should be placed
permanently with a fit and willing relative; or (v) should be placed in another planned permanent
living arrangement that includes a significant connection to an adult who is willing to be a
permanency resource for the child, if the social services official has documented to the court a
compelling reason for determining that it would not be in the best interest of the child to return

home, be referred for termination of parental rights and placed for adoption, placed with a fit and
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willing relative, or placed with a legal guardian. The social services official shall thereafter make
reasonable efforts to place the child in a timely manner, including consideration of appropriate in-
state and out-of-state placements, and to complete whatever steps are necessary to finalize the
permanent placement of the child as set forth in the permanency plan approved by the court. If
reasonable efforts are determined by the court not to be required because of one of the grounds set
forth in this paragraph, the social services official may file a petition for termination of parental
rights in accordance with section three hundred eighty-four-b of the social services law.

[Unless] If the court finds that one of the grounds set forth in this paragraph exist. the court

shall find that reasonable efforts are not required unless the court determines that providing

reasonable efforts would be in the best interests of the child, would not be contrary to the health and

safety of the child and would likely result in the reunification of the parent and child in the
foreseeable future. The court shall state such findings in its order.

For the purpose of this section, in determining reasonable effort to be made with respect to
a child, and in making such reasonable efforts, the child's health and safety shall be the paramount
concern.

For the purpose of this section, a sibling shall include a half-sibling;

§ 3. Article 10 of the family court act is amended by adding a new section 1055-c to
read as follows:

81055-c. Subsidized guardianship with a fit and willing relative. ( a) At the conclusion of a

dispositional hearing under this article. where the permanency plan is subsidized guardianship with a
fit and willing relative. the court may issue an order of subsidized guardianship in response to a

petition filed with the court by a relative under article six of this act or under article seventeen of the

surrogate’s court procedure act. If the court grants the guardianship petition, it shall terminate

iurisdiction over the child protective proceeding and terminate any pending orders under this article

other than assignment of counsel. The court may grant the guardianship petition only if the court

makes the following findings and sets forth the findings in its order:

(i) that granting subsidized guardianship of the child to the relative is in the best interests of

the child and that neither a permanency goal of return to the child’s birth parents nor adoption would

be in the child’s best interests and are therefore not appropriate permanency goals for the child; and

(ii) that the termination of orders issued pursuant to this article will not jeopardize the safety

of the child: and that eranting subsidized guardianship of the child to the relative will provide the
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child with a safe and permanent home; and

(iii) that the child demonstrates a strong attachment to the relative and the relative

demonstrates a strong commitment to caring permanently for the child: and

(iv) that the relative has been approved or certified as a foster parent pursuant to regulations

of the office of children and family services and has been screened in accordance with section three

hundred seventy-eight-a of the social services law: and

(v) that the child has been in foster care for a period of not less than fourteen months and

has been in foster care in the care of the proposed guardian for a period of not less than six
consecutive months preceding the filing of the guardianship petition: and

(vi) that the relative, the attorney for the child and the local department of social services

consent to the issuance of an order of subsidized guardianship under article six of this act or under

article seventeen of the surrogate’s court procedure act and the termination of any orders issued

pursuant to this article; and

(vii) that the local department of social services and the prospective relative guardian have

entered into a written. binding kinship guardianship assistance agreement. a copy of which has been

provided by the local department of social services to the prospective relative guardian; and

(viii) that if the vouth is fourteen vears of age or older. he or she has indicated his or her

position regarding the proposed guardianship either in person or through his or her attorney and if the

vouth is eichteen vears of age or older. he or she has consented to the guardianship.

(b) As part of the order granting subsidized guardianship to the relative pursuant to article

six of this act or under article seventeen of the surrogate’s court procedure act, the court shall require

that the local department of social services and the attorney for the child receive notice of and be

made parties to any subsequent proceeding to vacate or modify the order of subsidized guardianship.

(c) An order entered pursuant to this section shall result in the termination of any orders in

effect pursuant to this article and shall conclude the court's jurisdiction over the proceeding under this

article.

§4. Subdivision (c) of section 1089 of the family court act, as amended by chapter 327 of

the laws of 2007, is amended to read as follows:
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(c) Content of the permanency hearing report. The permanency hearing report shall include,
.but need not be limited to, up-to-date and accurate information regarding:

(1) the child's current permanency goal, which may be:

(i) return to the parent or parents;

(ii) placement for adoption with the local social services official filing a petition for
termination of parental rights;

(iif) referral for legal guardianship, which may include subsidized kinship guardianship;

(iv) permanent placement with a fit and willing relative; or

(v) placement in another planned permanent living arrangement that includes a significant
connection to an adult who is willing to be a permanency resource for the child, including
documentation of the compelling reason for determining that it would not be in the best interests of
the child to be returned home, placed for adoption, placed with a legal guardian, or placed with a fit
and willing relative; '

(2) the health, well-being, and status of the child since the last hearing including:

(i) a description of the child's health and well-being;

(ii) information regarding the child's current placement;

(iii) an update on the educational and other progress the child has made since the last
hearing including a description of the steps that have been taken by the local social services district or

agency to ensure educational stability for the child and to enable prompt delivery of appropriate

educational and vocational services to the child, including, but not be limited to:

(A) where the child is subject to article sixty-five of the education law or elects to
participate in an educational program leading to a high school diploma, the steps that the local social
services district or agency has taken to promptly enable the child to be enrolled or to continue

enrollment in an appropriate school or educational program leading to a high school
diploma;

(B) where the child is eligible to be enrolled in a prekindergarten program pursuant to
section thirty-six hundred two-e of the education law, the steps that the local social services district or
agency has taken to promptly enable the child to be enrolled in an appropriate prekindergarten
program, if available;

(C) where the child is under three years of age and is involved in an indicated case of child
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abuse or neglect, or where the local social services district suspects that the child may have a
disability as defined in subdivision five of section twenty-five hundred forty-one of the public health
law or if the child has been found eligible to receive early intervention or special educational services
prior to or during the foster care placement, in accordance with title two-A of article twenty-five of
the public health law or article eighty-nine of the education law, the steps that the local social services
district or agency has taken to make any necessary referrals of the child for early intervention,
preschool special educational or special educational evaluations or services, as appropriate, and any
available information regarding any evaluations and services which are being provided or are
scheduled to be provided in accordance with applicable law; and

(D) where the child is at least sixteen and not subject to article sixty-five of the education
law and elects not to participate in an educational program leading to a high school diploma, the steps
that the local social services district has taken to assist the child to become gainfully employed or
enrolled in a vocational program;

(iv) a description of the visitation plan or plans describing the persons with whom the child
visits, including any siblings, and the frequency, duration and quality of the visits;

(v) where a child has attained the age of fourteen, a description of the services and
assistance that are being provided to enable the child to learn independent living skills; [and]

(vi) where the permanency goal for a child aging out of foster care is another planned

permanent living arrangement that includes a sienificant connection to an adult willing to be a

permanency resource for the child and it is anticipated that the child’s discharge or trial discharge

may occur within the earlier of the next scheduled permanency hearing or one vear, a description of

the transition plan for the youth and the progress made in developing and implementing the transition

plan; and
(vii) a description of any other services being provided to the child;

(3) the status of the parent, including:

(i) the services that have been offered to the parent to enable the child to safely return home;
(ii) the steps the parent has taken to use the services;

(iii) any barriers encountered to the delivery of such services;

(iv) the progress the parent has made toward reunification; and

(v) a description of any other steps the parent has taken to comply with and achieve the
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permanency [plan] goal, if applicable[.];

(4) a description of the reasonable efforts to achieve the child's permanency [plan] goal that
have been taken by the local social services district or agency since the last hearing. The description
shall include:

(i) unless the child is freed for adoption or there has been a determination by a court that
such efforts are not required pursuant to section one thousand thirty-nine-b of this act, the reasonable
efforts that have been made by the local social services district or agency to eliminate the need for
placement of the child and to enable the child to safely return home, including a description of any
services that have been provided;

(ii) where the permanency [plan] goal is adoption, guardianship (including subsidized
kinship guardianship), placement with a fit and willing relative, or another planned permanent living
arrangement other than return to parent, the reasonable efforts that have been made by the local social |
services district or agency to make and finalize such alternate permanent placement, including a
description of any services that have been provided and a description of the consideration of
appropriate in-state and out-of-state placements;

(iii) where return home of the child is not likely, the reasonable efforts that have been made
by the local social services district or agency to evaluate and plan for another permanent plan,
including consideration of appropriate in-state and out-of-state placements, and any steps taken to
further a permanent plan other than return to the child's parent; or

(iv) where a child has been freed for adoption, a description of the reasonable efforts that
will be taken to facilitate the adoption of the child; and

(5) the recommended permanency [plan] goal including:

(i) a recommendation regarding whether the child's current permanency goal should be
continued or modified, the reasons therefor, and the anticipated date for meeting the goal;

(ii) a recommendation regarding whether the child's placement should be extended and the
reasons for the recommendation;

(iii) any proposed changes in the child's current placement, trial discharge or discharge that
may occur before the next permanency hearing;

(iv) a description of the steps that will be taken by the local social services district or agency

to provide for educational stability for the child and to continue to enable prompt delivery of

appropriate educational and vocational services to the child in his or her current placement and during

22



any potential change in the child's foster care placement, during any trial discharge, and after
discharge of the child in accordance with the plans for the child's placement until the next
permanency hearing;

(v) whether any modification to the visitation plan or plans is recommended and the reasons
therefor. including any plans for visits and/or contacts with siblings;

(vi) where a child has attained the age of fourteen or will attain the age of fourteen before the
next permanency hearing, a description of the services and assistance that will be provided to enable
the child to learn independent living skills;

(vii) what steps. if any. will be taken for the development and implementation of a transition

plan for anv child whose permanency plan is another planned permanent living arrangement that

includes a sienificant connection to an adult willing to be a permanency resource for the child and

when discharge or trial discharge to such arrangement is anticipated to take place: and

(viii) where a child has been placed outside this state, whether the out-of-state placement
continues to be appropriate, necessary and in the best interests of the child;

[(viii)] (ix) where return home of the child is not likely, the efforts that will be made to
evaluate or plan for another permanent plan, including consideration of appropriate in-state and out-
of-state placements; and

[(ix)] (x) in the case of a child who has been freed for adoption:
(A) a description of services and assistance that will be provided to the child and the
prospective adoptive parent to expedite the adoption of the child;
(B) information regarding the child's eligibility for adoption subsidy pursuant to title nine of
article six of the social services law; and
(C) if the child is over age fourteen and has voluntarily withheld his or her consent to an
adoption, the facts and circumstances regarding the child's decision to withhold consent and the

reasons therefor.

§5. Subparagraphs (i), (iii), (iv), (v) and (vii) of paragraph (2) of subdivision (d) of section
1089 of the family court act, as amended by chapter 327 of the laws of 2007, are amended to read as
follows:

(i) whether the permanency goal for the child should be approved or modified and the

anticipated date for achieving the goal. The permanency goal may be determined to be:
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(A) return to parent;

(B) placement for adoption with the local social services official filing a petition for
termination of parental rights;

(C) referral for legal guardianship, which may include subsidized kinship guardianship;

(D) permanent placement with a fit and willing relative; or

(E) placement in another planned permanent living arrangement that includes a significant
connection to an adult willing to be a permanency resource for the child if the local social services
official has documented to the court a compelling reason for determining that it would not be in the
best interests of the child to return home, be referred for termination of parental rights and placed for
adoption, placed with a fit and willing relative, or placed with a legal guardian;

(iii) determining whether reasonable efforts have been made to effectuate the child's permanency
[plan] goal as follows:

(A) unless the child is freed for adoption or there has been a determination by a court that
such efforts are not required pursuant to section one thousand thirty-nine-b of this act, whether
reasonable efforts have been made to eliminate the need for placement of the child and to enable the
child to safely return home;

(B) where the permanency [plan] goal is adoption, guardianship, placement with a fit and
willing relative or another planned permanent living arrangement other than return to parent, whether
reasonable efforts have been made to make and finalize such alternate permanent placement,
including consideration of appropriate in-state and out-of-state placements;

(iv) where return home of the child is not likely, what efforts should be made to evaluate or
plan for another permanent plan, including consideration of appropriate in-state and out-of-state

placements;

(v) the steps that must be taken by the local social services official or agency to implement
the educational and vocational program components of the permanency hearing report submitted

pursuant to subdivision (c) of this section, including steps to ensure educational stability for the child

and any modifications that should be made to such plan;

(vii) where placement of the child is extended, such order shall also include:

(A) a description of the visitation plan or plans, including any plans for visits and/or contact
with the child’s siblings;
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(B) where the child is not freed for adoption, a direction that the child's parent or parents,
including any non-respondent parent or other person legally responsible for the child's care shall be
notified of the planning conference or conferences to be held pursuant to subdivision three of section
four hundred nine-e of the social services law and notification of their right to attend such conference
or conferences and their right to have counsel or another representative with them;

(C) where the child is not freed for adoption, a direction that the parent or other person
legally responsible for the child's care keep the local social services district or agency apprised of his
or her current whereabouts and a current mailing address;

(D) where the child is not freed for adoption, a notice that if the child remains in foster care
for fifteen of the most recent twenty-two months, the local social services district or agency may be
required by law to file a petition to terminate parental rights;

(E) where a child has been freed for adoption and is over age fourteen and has voluntarily
withheld his or her consent to an adoption, the facts and circumstances with regard to the child's
decision to withhold consent and the reasons therefor;

(F) where a child has been placed outside of this state, whether the out-of-state placement
continues to be appropriate, necessary and in the best interests of the child;

(G) where a child has or will before the next permanency hearing reach the age of fourteen,

the services and assistance necessary to assist the child in learning independent living skills;

(H) where the permanency goal for a child aging out of foster care is another planned
permanent living arrangement that includes a significant connection to an adult willing to be a

permanency resource for the child and it is anticipated that the child’s discharge or trial discharge

mayv occur within the earlier of the next scheduled permanency hearing or one vear, the local social

services district or acency shall be directed to commence development of a transition plan for the

child. in consultation with the child and his or her attorney, and shall file the final transition plan with

the court and provide copies for the child, his or her attorney and all parties no later than ninety days

before the child’s anticipated discharge from foster care: and

§6. The family court act is amended by adding a new section 1089-b to read as follows:

§1089-b. Subsidized guardianship with a fit and willing relative. (a) Where the permanency
goal is subsidized legal guardianship with a fit and willing relative. the court may issue an order of

subsidized guardianship in response to a petition filed before the court by a relative under article six

25



of this act or article seventeen of the surrogate’s court procedure act. The court may consolidate the

hearing of the petition with a permanency hearing held pursuant to this article. If the court grants the

guardianship petition. the court shall terminate its jurisdiction under this article and shall terminate all

pendine orders issued pursuant to this article other than appointment of counsel. The court may only

orant the euardianship petition if it makes the following findings and sets forth the findings in its order:

(i) that eranting subsidized guardianship of the child to the relative is in the best interests of

the child and that neither a permanency goal of return to the child’s birth parents nor adoption would

be in the child’s best interests and therefore would not be appropriate permanency go als for the child;

and

(ii) that the termination of the order placing the child pursuant to this article or article ten of

this act will not jeopardize the safety of the child: and that granting subsidized guardianship of the

child to the relative will provide the child with a safe and permanent home; and

(iii) that the child demonstrates a strong attachment to the relative and the relative

demonstrates a strong commitment to caring permanently for the child; and

(iv) that the relative has been approved or certified as a foster parent pursuant to regulations

of the office of children and family services and has been screened in accordance with section three

hundred seventv-eight-a of the social services law; and

(v) that the child has been in foster care for a period of not less than fourteen months and

has been in foster care in the care of the proposed guardian for a period of not less than six

consecutive months preceding the filing of the guardianship petition; and

(vi) that the relative, the attorney for the child and the local department of social services

consent to the issuance of an order of subsidized guardianship under article six of this act or under
article seventeen of the surrogate’s court procedure act and the termination of the order of placement

pursuant to this article or article ten of this act; and

(vii) that the local department of social services and the prospective relative guardian have

entered into a written, binding kinship guardianship assistance agreement, a copy of which has been

provided by the local department of social services to the prospective relative oguardian. and

(viii) that if the vouth is fourteen years of age or older. he or she has indicated his or her

position regarding the proposed guardianship either in person or through his or her attorney and if the
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vouth is eighteen vears of age or older, he or she has consented to the guardianship.

(b) As part of the order granting subsidized guardianship to the relative pursuant to article

six of this act or under article seventeen of the surrogate’s court procedure act, the court shall require

that the local department of social services and the attorney for the child receive notice of and be

made parties to any subsequent proceeding to modify the order of ouardianship granted pursuant to

the guardianship proceeding.
(c) An order entered pursuant to this section shall result in the termination of any orders in

effect pursuant to this article and shall conclude the court's jurisdiction over the proceeding under this

article or article ten of this act.

§7. Section 1701 of the surrogate’s court procedure act, as amended by chapter 404 of the

laws of 2008, is amended to read as follows:

§1701. Power of court. The court has power over the property of an infant and is
authorized and empowered to appoint a guardian of the person or of the property or of both of an
infant whether or not the parent or parents of the infant or child are living. Where the guardianship
and custody of a child have been committed to an authorized agency pursuant to section six hundred
thirty-one of the family court act, or section three hundred eighty-three-c, section three hundred
eighty-four or section three hundred eighty-four-b of the social services law, or where both parents
of the child whose consent to the adoption of the child would have been required pursuant to section
one hundred eleven-a of the domestic relations law are dead, the court may appoint a permanent

guardian of a child if the court finds that such appointment is in the best interests of the child.

Where the court has made findings pursuant to section one thousand fifty-five-c or one thousand

eighty-nine-b of the family court act. the family court may appoint a fit and willing relative to be a
subisdized kinship guardian of the child.

§8. Section 1702 of the surrogate’s court procedure act is amended by adding a new

subdivision 3 to read as follows:

3. The petition for appointment of a relative as a subsidized kinship guardian of the child

shall be filed with the court where the most recent child protective proceeding or permanency hearing

is pending.

§9. Subdivision 8 of section 1704 of the surrogate’s court procedure act, as added by
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chapter 404 of the laws of 2008, is amended to read as follows:

8. In addition, the petition for appointment of a permanent guardian or subsidized kinship
guardian of an infant or child shall include:

(a) an assessment to be performed by the local social services district, which shall contain:
(i) the full name and address of the person seeking to become the guardian;
(ii) the ability of the guardian to assume permanent care of the child;

(iii) the child's property and assets, if known;

(iv) the wishes of the child, if [appropriate] the child is fourteen years of age or older and

his or her consent if he or she is eighteen years of age or older;

(v) the results of the criminal history record check with the division of criminal justice
services of the guardian and any person eighteen years of age or older residing in the guardian's

household conducted by the office of children and family services pursuant to subdivision two

of section three hundred seventy-eight-a of the social services law if such a criminal history record

check has been completed;

(vi) the results of a search of the statewide central register of child abuse and maltreatment
records regarding the guardian and any person eighteen years of age or older residing in the guardian's
household, including whether such person has been the subject of an indicated report conducted
pursuant to subparagraph (e) of paragraph (A) of subdivision four of section four hundred twenty-two

of the social services law, if such a search has been conducted; and

(vii) the results of all inspections and assessments of the guardian's home and the child's

progress while placed in the home, if any;

(b) in proceedings for the appointment of a permanent guardian or subsidized kinship

guardian of a child freed for adoption. a certified copy of the order or orders terminating the parental

rights of the child's parents or approving the surrender of the child or, in proceedings for appointment

of a permanent guardian where the child’s parents are deceased. the death certificates of the child's

parents, as applicable;

(c) the recommendation of the authorized agency involved, if any; [and]
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(d) the suitability, ability and commitment of the permanent or subsidized kinship guardian

to assume full legal responsibility for the child and raise the child to adulthood and the degree of

attachment of the child to the proposed relative guardian: and

(e) in proceedings for the appointment of a subsidized kinship guardian:

(i) the reasons that granting subsidized guardianship of the child to the relative is in the best

interests of the child and that neither a permanency goal of return to the child’s birth parents nor

adoption would be in the child’s best interests and would. therefore, not be appropriate permanency
goals for the child;

(ii) the reasons that the termination of the order placing the child pursuant to article ten or

ten-a of the family court act will not jeopardize the safety of the child: and that granting subsidized

ouardianship of the child to the prospective relative guardian will provide the child with a safe and

permanent home:

(iii) the length of time that the relative has been approved or certified as a foster parent, the

leneth of time the prospective relative guardian has provided foster care for the child and the length of

time the child has been in foster care prior to the filing of the guardianship petition:

(iv) the consent of the prospective relative guardian, the attorney for the child and the local

department of social services to the issuance of an order of subsidized kinship guardianship; and

(v) a copy of the written, binding kinship guardianship assistance agreement entered into by

the local department of social services and the prospective relative guardian.

§10. Subdivision 1 of section 1705 of the surrogate’s court procedure act is amended by

adding a new paragraph (d) to read as follows:

(d) in proceedings for the appointment of a permanent or subsidized kinship ouardian, the

attornev for the child and the local department of social services.

§11. Subdivision 1 of section 1706 of the surrogate’s court procedure act, as amended by

chapter 404 of the laws of 2008, is amended to read as follows:

1. Where process is not issued or upon the return of process, the court shall ascertain the
age of the infant, the amount of his or her personal property, the gross amount of the rents and profits

of his or her real estate during his or her minority and the sufficiency of the security offered by the
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proposed guardian. With respect to applications for appointment as a permanent or subsidized kinship
guardian of a child, the permanent guardian shall have the right and responsibility to make decisions,
including issuing any necessary consents, regarding the child's protection, education, care and
control, health and medical needs, and the physical custody of the person of the child[, and]. A
permanent guardian may consent to the adoption of the child. Provided, however, that nothing in this
subdivision shall be construed to limit the ability of a child to consent to his or her own medical care
as may be otherwise provided by law. If the [infant] youth is over the age of fourteen years, the court
shall ascertain his or her preference for a suitable guardian. Notwithstanding any other section of law,
where the [infant] youth is over the age of eighteen, [the infant] he or she shall consent to the

appointment of a suitable guardian.

§12. Section 1707 of the surrogate’s court procedure act, as amended by chapter 404 of the

laws of 2008, is amended to read as follows:

§1707. Decree appointing guardian; terms of office. 1. If the court [be] is satisfied that the
interests of the infant will be promoted by the appointment of a guardian or by the issuance of
temporary letters of guardianship of his or her person or of his or her property, or of both, it must
make a decree accordingly. If the court determines that appointment of a permanent guardian is in
the best interests of the infant or child, the court shall issue a decree appointing such guardian. If the

court makes the findings required by sections one thousand fifty-five-c or one thousand eighty-nine-b

of the family court act. the court shall issue a decree appointing the relative as a subsidized kinship
guardian. The same person may be appointed guardian of both the person and the property of the

infant or the guardianship of the person and of the property may be committed to different persons.
The court may appoint a person other than the parent of the infant or the person nominated by the
petitioner. When the court is informed that the infant, a person nominated to be a guardian of such
infant, the petitioner, or any individual eighteen years of age or over who resides in the home of the
proposed guardian is a subject of or another person named in an indicated report, as such terms are
defined in section four hundred twelve of the social services law, filed with the statewide register
of child abuse and maltreatment pursuant to title six of article six of the social services law or is or
has been the subject of or the respondent in or a party to a child protective proceeding commenced
under article ten of the family court act which resulted in an order finding that the child is an abused

or neglected child the court shall obtain such records regarding such report or proceeding as it deems
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appropriate and shall give the information contained therein due consideration in its determination.

2. The term of office of a guardian of the person or property so appointed expires when the

[infant] child attains majority, unless the [infant] child consents to the continuation of or appointment
of a guardian after his or her eighteenth birthday, in which case such term of office expires on his or

her twenty-first birthday, or after such other shorter period as the court establishes upon good cause

shown; except that the term of office of a guardian of the person of [an infant] a child expires upon
the [infant's] child’s marriage prior to attaining majority. The appointment of a permanent guardian or
subsidized kinship guardian of a child shall expire when the [infant or] child reaches the age of
eighteen years, unless the [infant or] child consents to the continuation of a guardian after his or her
eighteenth birthday, in which case such term of office expires on his or her twenty-first birthday, or
unless vacated by the court prior to the [infant or] child's eighteenth or twenty-first birthday if the
court finds that, based upon clear and convincing evidence, the guardian failed to or is unable,
unavailable or unwilling to provide proper care and custody of the infant or child, or that the

guardianship is no longer in the best interests of the infant or child. The court shall provide in its

order appointing a subsidized kinship guardian that the local department of social services and the

attorney for the child must receive notice of and be made parties to any subsequent proceeding to

vacate or modify the order of guardianship.

§13. Section 409-¢ of the Social Services Law is amended by renumbering subdivisions 5 and

6 as 6 and 7, respectively, and by adding a new subdivision 5 to read as follows:

5. Subsidized kinship guardianship assessment. With respect to each child with a permanency

plan of placement with a prospective relative guardian and receipt of kinship ouardian assistance

payvments, the family service plan must include the following specific information:

(a) how the child meets the eligibility requirements:

(b) the steps the agency has taken to determine that return to the home or adoption is not

appropriate;

(c) the efforts the agency has made to discuss adoption with the child’s relative foster parent

and the reasons why adoption is not an option:

(d) the efforts the agency has made to discuss kinship euardianship with the child’s birth

parent or parents or the reasons why efforts were not made;
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(e) the reason why a permanent placement with a prospective relative guardian and receipt

of a kinship guardian assistance payment is in the child’s best interests:
(f) the efforts made by the agency to discuss with the child’s birth parent or parents the

kinship guardianship assistance arrangements or whyv efforts were not made: and

(2) the reasons why the child is separated from his or her siblings. if the child’s siblings are

not also in foster care with the prospective relative guardian.

§14. This act shall take effect on the ninetieth day after it shall have become a law.
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2. Substitution of the term “attorney for the child” for “law guardian™
(C.P.LR. §1101(e); D.R.L. §§75-f, 76-f, 112-b, 113, 115-b, 240, 254;
Exec.L. §§503, 508; Jud.L. §§35(7), 35-a; F.C.A. §8§154, 154-b, 154-c, 241
242, 243, 245, 248, 249, 249-a, 249-b, 251, 301.2, 306.2, 307 .4, 320.2, 3203,
320.4, 322.2, 330.1, 331.1, 332.2, 341.2, 353.3, 354.2, 365.3, 375.1, 435;
625, 633, 651, 728, 741, 750, 760, 835, 1016, 1027, 1028, 1029, 1030, 1033-b,
1036, 1038, 1038-a, 1039, 1039-a, 1042, 1048, 1051, 1052-a, 1053, 1054, 1055,
1055-a, 1055-b, 1057, 1058, 1063, 1073, 1075, 1081, 1082, 1085, 1088, 1089,
1089-a, 1090, 1113, 1114, 1115, 1118, 1120, 1121; Pub. Health L. §§2306, 2782;
Soc. Serv. L. §§358-a(6), 372, 383-c, 384, 384-a, 384-b, 409-¢, 409-f, 422(4))

Following numerous statewide hearings and extensive research, in February, 2006, the
Matrimonial Commission, which was appointed by Chief Judge Judith S. Kaye and chaired by
former Supreme Court, Appellate Division, Second Department Judge Sondra Miller, issued its
comprehensive report. The Commission recommended, inter alia, that the title “law guardian” be
replaced by “attorney for the child,” which it characterized as a “necessary language change that more
accurately reflects the attorney’s role:”

[F]rom the testimony at the hearings and the written submissions received, it 1s
clear that there exists a misconception that a law guardian plays a neutral role in
these adversarial proceedings. ...

The attorney for the child is not a mental health professional, a mediator, 2 fiduciary
or, most importantly, an arm of the court. ...

The Commission reiterates that at all times during the proceeding, the attorney for
the child is subject to the same rules of good lawyering and professional
responsibility applicable to any attorney in a civil proceeding or action, and must
represent the client within those bounds.

Report of the Matrimonial Commission (Feb., 2006), at pps. 17, 18, 40.

The Family Court Advisory and Rules Committee has joined with the Statewide Advisory
Committee on Attorneys for Children in recommending that the Legislature adopt the Commission’s
long-overdue change. The measure would amend the Civil Practice Law and Rules, the Executive
Law, the Judiciary Law, the Family Court Act, the Public Health law and the Social Services Law to
substitute “attorney” or “counsel” for “law guardian.” With respect to the appointment of attorneys
for children in voluntary foster care placement proceedings, it would correct a decade-old error.
Although Family Court Act §249 was amended in 1999 to require such appointments and such
appointments have become routine, the references in section 358-a of the Social Services Law to
these appointments as discretionary were never changed. See Laws of 1999, ch. 506.
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New York State’s tradition of affording legal representation to children in a variety of
proceedings is long-standing and nationally recognized. Its Family Court Act, enacted in 1962, was
cited by the United States Supreme Court in its seminal decision in Matter of Gault, 387 U.S. 1
(1967), which required counsel in juvenile delinquency proceedings and equated its role with counsel
in criminal cases. However, almost from its inception, the ambiguous term "law guardian,” although
defined in Family Court Act §242 as an attorney, has created debate and confusion. It suggests a role
that combines attributes of the attorney-advocate with those of a guardian ad litem, functions that are
inherently incompatible. This ambiguity has fostered uncertainty not only among children's lawyers
but also among other participants in family law proceedings, including judges, parents, and parents'
attorneys, on such fundamental issues as attorney-client confidentiality, ex parte communications and
the impact of the child's preferences on litigation goals. The result has all too often been
misunderstanding and clashing expectations about the actions and intentions of the child's lawyer,
adding needless complexity and confusion to cases involving children.

In proposing this important language change, the Committees are continuing a practice
already begun by the Legislature. Both Chapter 626 of the Laws of 2007 and Chapter 576 of the
Laws of 2008 use the term “attorney for the child.” Further, shortly after the Matrimonial
Commission report, Rule 7.2 of the Rules of the Chief Judge was promulgated, which also used the
term “attorney for the child” and clarified the role as unquestionably that of an attorney. Along with
Rule 7.2, the Administrative Board of the Courts approved the "Summary of Responsibilities of the
Attorney for the Child," outlining the essential elements of effective legal representation. Appellate
courts have continued the trend toward a change in terminology. In Naomi C. v. Russell A., 48
A.D.3d 203 (1% Dept., 2008), for example, the Appellate Division, First Department, referred to “Law
Guardian (now called Attorney for the Child).”

Clearly, the time has come for a comprehensive legislative change of title, a change that
will provide a more consistent understanding of the function of the child's attorney and remove a
major, persistent source of confusion about this vital role.

Proposal

AN ACT to amend the civil practice law and rules, the domestic relations law, the executive law, the
judiciary law, the family court act, the public health law and the social services law, in
relation to the representation of children

The People of the State of New York, represented in Senate and Assembly, do enact as

follows:

Section 1. Subdivision (e) of section 1101 of the civil practice law and rules, as amended

by chapter 3 of the laws of 2005, is amended to read as follows:

(¢) When motion not required. Where a party is represented in a civil action by a legal aid

society or a legal services or other nonprofit organization, which has as its primary purpose the
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furnishing of legal services to indigent persons, or by private counsel working on behalf of or under
the auspices of such society or organization, all fees and costs relating to the filing and service shall
be waived without the necessity of a motion and the case shall be given an index number, or, ina
court other than the supreme or county court, an appropriate filing number, provided that a
determination has been made by such society, organization or attorney that such party is unable to pay
the costs, fees and expenses necessary to prosecute or defend the action, and that an attorney’s
certification that such determination has been made is filed with the clerk of the court along with the
summons and complaint or summons with notice or third-party summons and complaint or otherwise
provided to the clerk of the court. Where an attorney certifies, pursuant to section eleven hundred
eighteen of the family court act, and in accordance with procedures of the appropriate appellate
division, that a party or child who is the subject of an appeal has been represented in the family court
by assigned counsel [or a law guardian] or by a legal aid society or a legal services or other nonprofit
organization, which has as its primary purpose the furnishing of legal services to indigent persons, or
by private counsel working on behalf of or under the auspices of such society or organization, and, in
the case of a counsel assigned to an adult party, that the party continues to be indigent, the party or
child shall be presumed eligible for poor person relief pursuant to this section.

§2. Section 75-f of the domestic relations law, as added by chapter 386 of the laws of 2001,

is amended to read as follows:

§75-f. Priority. If a question of existence or exercise of jurisdiction under this article is
raised in a child custody proceeding, the question, upon request of a party, child or [law guardian]

child’s attorney must be given priority on the calendar and handled expeditiously.

§3. Subdivision 1 of section 76-f of the domestic relations law, as added by chapter 386 of

the laws of 2001, is amended to read as follows:

1. A court of this state which has jurisdiction under this article to make a child custody
determination may decline to exercise its jurisdiction at any time if it determines that it is an
inconvenient forum under the circumstances and that a court of another state is a more appropriate
forum. The issue of inconvenient forum may be raised upon motion of a party, the child or the [law

guardian] child’s attorney, or upon the court’s own motion, or request of another court.

§4. Subdivisions 2 and 4 of section 112-b of the domestic relations law, subdivision 2 as

amended by chapter 437 of the laws of 2006 and subdivision 4 as added by chapter 3 of the laws of
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2005, are amended to read as follows:

2. Agreements regarding communication or contact between an adoptive child, adoptive
parent or parents, and a birth parent or parents and/or biological siblings or half-siblings of an
adoptive child shall not be legally enforceable unless the terms of the agreement are incorporated into
a written court order entered in accordance with the provisions of this section. The court shall not
incorporate an agreement regarding communication or contact into an order unless the terms and
conditions of the agreement have been set forth in writing and consented to in writing by the parties to
the agreement, including the [law guardian] attorney representing the adoptive child. The court shall
not enter a proposed order unless the court that approved the surrender of the child determined and
stated in its order that the communication with or contact between the adoptive child, the prospective
adoptive parent or parents and a birth parent or parents and/or biolo gical siblings or half-siblings, as
agreed upon and as set forth in the agreement, would be in the adoptive child’s best interests.
Notwithstanding any other provision of law, a copy of the order entered pursuant to this section
incorporating the post-adoption contact agreement shall be given to all parties who have agreed to the
terms and conditions of such order.

4. An order incorporating an agreement regarding communication or contact entered under

this section may be enforced by any party to the agreement or the [law guardian] attorney for the child

by filing a petition in the family court in the county where the adoption was approved. Such petition
shall have annexed to it a copy of the order approving the agreement regarding communication or
contact. The court shall not enforce an order under this section unless it finds that the enforcement is

in the child’s best interests.

§5. Clauses (B) and (C) of subparagraph (ii) of paragraph (b) of subdivision (3) of section
113 of the domestic relations law, as amended by chapter 185 of the laws of 2006, are amended to

| read as follows:

(B) If the court determines that the child is under the jurisdiction of a different family court,
the court in which the adoption petition was filed shall stay its proceeding for not more than thirty
days and shall communicate with the family court judge who exercised jurisdiction over the most
recent permanency or other proceeding involving the child. The communication shall be recorded or
summarized on the record by the court in which the adoption petition was filed. Both courts shall

notify the parties and [law guardian] attorney for the child, if any, in their respective proceedings and
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shall give them an opportunity to present facts and legal argument or to participate in the
communication prior to the issuance of a decision on jurisdiction.

(C) The family court judge who exercised jurisdiction over the most recent permanency or
other proceeding involving the child shall determine whether he or she should assume or decline
jurisdiction over the adoption proceeding. In making its determination, the family court judge shall
consider, among other factors: the relative familiarity of each court with the facts and circumstances
regarding permanency planning for, and the needs and best interests of, the child; the ability of the

[law guardian] attorney for the child to continue [to represent the child] such representation in the

adoption proceeding, if appropriate; the convenience of each court to the residence of the prospective

adoptive parent or parents; and the relative ability of each court to hear and determine the adoption

petition expeditiously. The court in which the adoption petition was filed shall issue an order

incorporating this determination of jurisdiction within thirty days of the filing of the adoption petition
§6. Subparagraph (i) of paragraph (d) of subdivision 6 of section 115-b of the domestic

relations law, as amended by chapter 817 of the laws of 1986, is amended to read as follows:

(i) The court shall promptly notify, in writing, the parent, the adoptive parents, their
respective attorneys, and the [law guardian] attorney for the child appointed pursuant to section two
hundred forty-nine of the family court act or a guardian ad litem appointed pursuant to section four
hundred three-a of the surrogate’s court procedure act, that the court will, upon the date specified in
such notice by the court, or as soon thereafter as the parties may be heard pursuant to this paragraph,
hear and determine whether revocation of the consent of the parent was timely and properly given and
whether the adoptive parent’s notice of intent to oppose such revocation was timely and properly
given and if necessary, hear and determine what disposition should be made with respect to the

custody of the child.

§7. Subparagraph (2) of paragraph (a-1) of subdivision 1 of section 240 of the domestic

relations law, as added by chapter 595 of the laws of 2008, is amended to read as follows:

(2) Notifying counsel and issuing orders. Upon consideration of decisions pursuant to
article ten of the family court act and registry reports and notifying counsel involved in the
proceeding, or in the event of a party appearing pro se, notifying such party of the results thereof,

including any court appointed [law guardian] attorney for the child, the court may issue a temporary,

successive temporary or final order of custody or visitation.
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§8. Paragraph (c) of subdivision (1-c) of section 240 of the domestic relations law, as

amended by chapter 597 of the laws of 1998, is amended to read as follows:

(c) For the purpose of making a determination pursuant to clause [(c)] (C) of subparagraph
(i) of paragraph (b) of this subdivision, the court shall not be bound by the findings of fact,
conclusions of law or ultimate conclusion as determined by the proceedings leading to the conviction
of murder in the first or second degree in this state or of an offense in another jurisdiction which, 1f
committed in this state, would constitute murder in either the first or second degree, of a parent, legal
guardian, legal custodian, sibling, half-sibling or step-sibling of a child who is the subject of the
proceeding. In all proceedings under this section, [a law guardian] an attorney shall be appointed for
the child.

§9. Subdivision 1 of section 254 of the domestic relations law, as added by chapter 236 of

the laws of 2001, is amended to read as follows:

1. Notwithstanding any other provision of law, in any proceeding for custody, divorce,
separation or annulment, whether or not an order of protection or temporary order of protection is
sought or has been sought in the past, the court may, upon its own motion or upon the motion of any
party or the [law guardian] attorney for the child, authorize any party or the child to keep his or her
address confidential from any adverse party or the child, as appropriate, in any pleadings or other
papers submitted to the court, where the court finds that the disclosure of the address or other
identifying information would pose an unreasonable risk to the health or safety of a party or the child.
Pending such a finding, any address or other identifying information of the child or party seeking
confidentiality shall be safeguarded and sealed in order to prevent its inadvertent or unauthorized use
or disclosure.

§9. Subdivision 6 of section 503 of the executive law, as amended by chapter 465 of the

laws of 1992, is amended to read as follows:

6. The division shall be responsible for bringing violations of law pertaining to detention of
juveniles to the attention of each appropriate [law guardian] attorney for the youth or counsel for the

defendant who may petition for habeas corpus for persons aggrieved thereby.

§10. Subdivision 4 of section 508 of the executive law, as amended by chapter 465 of the

laws of 1992, is amended to read as follows:
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4. The division for youth may apply to the sentencing court for permission to transfer a
youth not less than sixteen nor more than eighteen years of age to the department of correctional
services. Such application shall be made upon notice to the youth, who shall be entitled to be heard
upon the application and to be represented by counsel [or law guardian]. The court shall grant the
application if it is satisfied that there is no substantial likelihood that the youth will benefit from the

programs offered by the division facilities.

. §11. Subdivision 7 of section 35 of the judiciary law, as amended by chapter 761 of the

laws of 1966, is amended to read as follows:

7. Whenever the supreme court or a surrogate’s court shall appoint counsel in a proceeding
over which the family court might have exercised jurisdiction had such action or proceeding been
commenced in family court or referred thereto pursuant to law, and under circumstances whereby, if
such proceeding were pending in family court, such court would be authorized by section two

hundred forty-nine of the family court act to appoint [a law guardian] an attorney for the child, such

counsel shall be compensated in accordance with the provisions of this section.
§12. Paragraph (b) of subdivision 1 of section 35-a of the judiciary law, as amended by

chapter 93 of the laws of 1978, is amended to read as follows:

(b) Paragraph (a) shall not apply to any compensation awarded to appointees assigned to
represent indigent persons pursuant to Article 18-B of the county law, counsel assigned pursuant to
section thirty-five of the judiciary law, [law guardians or] counsel appointed pursuant to the family
court act, or referees appointed pursuant to section 78.25 of the mental hygiene law.

§13. Subdivision (c) of section 154 of the family court act, as amended by chapter 441 of

the laws of 1995, is amended to read as follows:

(c) In a proceeding arising under article four, five, six, eight or ten of this act in which an
order of protection is sought or in which a violation of an order of protection is alleged, the court may
send process without the state in the same manner and with the same effect as process sent within the
state in the exercise of personal jurisdiction over any person, subject to the jurisdiction of the court
under section three hundred one or three hundred two of the civil practice law and rules,
notwithstanding that such person is not a resident or domiciliary of the state, so long as: (1) the act or
acts giving rise to the application for issuance or enforcement of the order of protection occurred

within the state; and (2) the applicant for the order of protection resides or is domiciled in the state or
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has substantial contacts in the state, including but not limited to, presence on a regular basis in the
state. Upon good cause shown, the court may issue a temporary order of protection in accordance
with article four, five, six, eight or ten of this act. Where personal jurisdiction over a non-resident or
non-domiciliary respondent would not be obtainable but for this subdivision, the papers to be served
shall include a conspicuous notice that the exercise of such jurisdiction is limited to the issue of the
order of protection. Where service of a petition and summons upon a non-resident or non-domiciliary
respondent is required, such service shall be made at least twenty days before the return date. Where
service is effected on an out-of-state respondent and the respondent defaults by failing to appear, the

court may on its own motion, or upon application of any party or the [law guardian] attorney for the

child, proceed to a hearing with respect to issuance or enforcement of the order of protection.
Nothing in this section shall be construed to affect or alter the exercise of personal jurisdiction with
respect to issues other than the order of protection.

§14. Paragraph (a) of subdivision (2) of section 154-b of the family court act, as added by
chapter 236 of the laws of 2001, is amended to read as follows:

(2) Notwithstanding any other provision of law, in any proceeding under article four, five,
five-b, six, eight or ten of this act, whether or not an order of protection or temporary order of
protection is sought or has been sought in the past, the court may, upon its own motion or upon the

motion of any party or the [law guardian] child’s attorney, authorize any party or the child to keep his

or her address confidential from any adverse party or the child, as appropriate, in any pleadings or
other papers submitted to the court, where the court finds that disclosure of such address or other
identifying information would pose an unreasonable risk to the health or safety of a party or the child.
Pending such a finding, any address or other identifying information of the child or party seeking
confidentiality shall be safeguarded and sealed in order to prevent its inadvertent or unauthorized use
or disclosure.

§15. Subdivision 2 of section 154-c of the family court act, as amended by chapter 186 of

the laws of 1997, is amended to read as follows:

2. Modifications of orders of protection. Except as provided in subdivision two of section
one hundred fifty-four-d of this act, any motion to vacate or modify any order of protection or
temporary order of protection issued under this act shall be on notice to the non-moving party and the

[law guardian] child’s attorney, if any.
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§16. The title of article 2, the title of part 4 and section 241 of the family court act, as
added by chapter 962 of the laws of 1970, are amended to read as follows:

ARTICLE 2—- ADMINISTRATION, MEDICAL EXAMINATIONS, [LAW GUARDIANS]
ATTORNEYS FOR CHILDREN, AUXILIARY SERVICES

Part 4. [Law guardians] Attorneys for children.

§ 241. Findings and purpose. This act declares that minors who are the subject of family
court proceedings or appeals In proceedings originating in the family court should be represented by

counsel of their own choosing or by [law guardians] assiened counsel. This declaration is based on a

finding that counsel is often indispensable to a practical realization of due process of law and may be
helpful in making reasoned determinations of fact and proper orders of disposition. This part
establishes a system of [law guardians] attorneys for [minors] children who often require the
assistance of counsel to help protect their interests and to help them express their wishes to the court.
Nothing in this act is intended to preclude any other interested person from appearing by counsel.
§17. Section 242 of the family court bact, as amended by chapter 962 of the laws of 1970,

is amended to read as follows:

§242. [Law guardian] Attorney for the child. As used in this act, “[law guardian] attorney

for the child” refers to an attorney admitted to practice law in the state of New York and designated

under this part to represent minors pursuant to section two hundred [and] forty-nine of this act.

§18. Subdivision (a) of section 243 of the family court act, as added by chapter 383 of the
laws of 1974, and subdivisions (b) and (c) of such section, as amended by chapter 443 of the laws of

1995, are amended to read as follows:

(a) The office of court administration may enter into an agreement with a legal aid society

for the society to provide [law guardians for] attorneys 1o represent children in the family court or

appeals in proceedings originating in the family court in a county having a legal aid society.

(b) The appellate division of the supreme court for the judicial department in which a
county is located may, upon determining that a county panel designated pursuant to subdivision (c) of

this section is not sufficient to afford appropriate [law guardian services] services of attorneys for

children, enter into an agreement, subject to regulations as may be promulgated by the administrative

board of the courts, with any qualified attorney or attorneys to serve as [law guardian or as law
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guardians] attorneys for children for the family court or appeals in proceedings originating in the
family court in that county.
(c) The appellate division of the supreme court for the judicial department in which a

county is located may designate a panel of [law guardians] attorneys for children for the family court

and appeals in proceedings originating in the family court in that county, subject to the approval of the
administrative board of the courts. For this purpose, it may invite a bar association to recommend
qualified persons for consideration by the [said] appellate division in making its desi gnation, subject

to standards as may be promulgated by such administrative board.

§19. Subdivision (b) of section 244 of the family court act, as added by chapter 833 of the

laws of 1974, is amended to read as follows:

(b) No designations pursuant to subdivision (c) of [such] section two hundred forty-three
may be for a term of more than one year, but successive designations may be made. The appellate
division proceeding pursuant to [such] subdivision (c), may at any time increase or decrease the

number of [law guardians] attorneys for children designated in any county and may rescind any

designation at any time, subject to the approval of the office of court administration.

§20. Subdivision (a) of section 245 of the family court act, as added by chapter 383 of the
laws of 1974, and subdivisions (b) and ( c) of such section, as amended by chapter 443 of the laws of

1995, are amended to read as follows:

(a) If the office of court administration proceeds pursuant to subdivision (a) of section two
hundred forty-three of this chapter, the agreement shall provide that the society shall be reimbursed on
a cost basis for services rendered under the agreement. The agreement shall contain a general plan for

the organization and operation of the [providing] program for the provision of [law guardians]

attorneys for children by the respective legal aid society, approved by the [said] administrative board,

and the office of court administration may require such reports as it deems necessary from the society.
(b) If an appellate division proceeds pursuant to subdivision (b) of such section two hundred

forty-three, the agreement may provide that the attorney or attorneys shall be reimbursed on a cost

basis for services rendered under the agreement. The agreement shall contain a general plan for the

organization and operation of the [providing] program for the provision of [law guardians] attorneys

for children by the respective attorney or attorneys, and the appellate division may require such

reports as it deems necessary from the attorney or attorneys.
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(c) If an appellate division proceeds pursuant to subdivision (c) of such section two hundred

forty-three, [law guardians] attorneys for children shall be compensated and allowed expenses and

disbursements in the same amounts established by subdivision three of section thirty-five of the
judiciary law.
§21. Section 248 of the family court act, as amended by chapter 833 of the laws of 1974, is

amended to read as follows:

§248. Appropriations. The costs of [law guardians] attorneys for children under

section two hundred forty-five shall be payable by the state of New York within the amounts

appropriated therefor.

§22. Section 249 of the family court act, as amended by chapter 3 of the laws of 2005, is

amended to read as follows:

§249. Appointment of [law guardian] attorney for child. (a) In a proceeding under article

three, seven, ten or ten-A of this act or where a revocation of an adoption consent is opposed under
section one hundred fifteen-b of the domestic relations law or in any proceeding under section three
hundred fifty-eight-a, three hundred eighty-three-c, three hundred eighty-four or three hundred eighty-
four-b of the social services law or when a minor is sought to be placed in protective custody under
section one hundred fifty-eight of this act, the family court shall appoint [a law guardian] an attorney
to represent a minor who is the subject of the proceeding or who is sought to be placed in protective
custody, if independent legal representation is not available to such minor. In. any proceeding to
extend or continue the placement of a juvenile delinquent or person in need of supervision pursuant to
section seven hundred fifty-six or 353.3 of this act or any proceeding to extend or continue a
commitment to the custody of the commissioner of mental health or the commissioner of mental
retardation and developmental disabilities pursuant to section 322.2 of this act, the court shall not
permit the respondent to waive the right to be represented by counsel chosen by the respondent,
respondent’s parent, or other person legally responsible for the respondent’s care, or by [a law

guardian] assigned counsel. In any other proceeding in which the court has jurisdiction, the court may

appoint [a law guardian] an attorney to represent the child, when, in the opinion of the family court
judge, such representation will serve the purposes of this act, if independent legal counsel is not
available to the child. The family court on its own motion may make such appointment.

(b) In making an appointment of [a law guardian] an attorney for a child pursuant to this
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section, the court shall, to the extent practicable and appropriate, appoint the same [law guardian]
attorney who has previously represented the child. Notwithstanding any other provision of law, ina
proceeding under article three following an order of removal made pursuant to article seven hundred

twenty-five of the criminal procedure law, the court shall, wherever practicable, appoint the same

counsel [representing] who represented the juvenile offender in the criminal proceedings [as law guardian].
§23. Section 249-a of the family court act, as added by chapter 513 of the laws of 1978, is

amended to read as follows:

§ 249-a. Waiver of counsel. A minor who is a subject of a juvenile delinquency or person
in need of supervision proceeding shall be presumed to lack the requisite knowledge and maturity to
waive the appointment of [a law guardian] an attorney. This presumption may be rebutted only after
[a law guardian] an attorney has been appointed and the court determines after a hearing at which the
[law guardian] attorney appears and participates and upon clear and convincing evidence that (a) the
minor understands the nature of the charges, the possible dispositional alternatives and the possible
defenses to the charges, (b) the minor possesses the maturity, knowledge and intelligence necessary to
conduct his or her own defense, and (c) waiver is in the best interest of the minor.

§24. Section 249-b of the family court act, as added by chapter 626 of the laws of 2007, is

amended to read as follows:

§ 249-b. Rules of court. The chief administrator of the courts, pursuant to paragraph (€) of
subdivision two of section two hundred twelve of the judiciary law, shall promulgate court rules
prescribing workload standards for attorneys for children, including maximum numbers of children
who can be represented at any given time, in order to ensure that children receive effective assistance
of counsel comporting with legal and ethical mandates, the complexity of the proceedings affecting
each client to which the [law guardian] attorney is assigned, and the nature of the court appearance
11kely to be required for each individual client. Appointments of attorneys for children under section

two hundred forty-nine of this part shall be in conformity with the rules.

§25. Subdivision (b) of section 251 of the family court act, as amended by chapter 296 of

the laws of 1993, is amended to read as follows:

(b) Except for examinations conducted pursuant to section 322.1 of this act where the
family court determines that an inpatient examination is necessary, or those ordered after a fact-

finding hearing has been completed under article three or seven of this act and the court determines
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according to the criteria in subdivision three of section 320.5 or subdivision (a) of section seven
hundred thirty-nine of this act that the child should be detained pending disposition, or unless
otherwise consented to by the adult to be examined or by the [law guardian] attorney representing the
respondent, all examinations pursuant to this section shall be conducted on an outpatient basis. An
order for remand after a fact-finding hearing under article three or seven of this act shall include
findings on the record supporting the need for examination in a residential facility and a determination
that it is the most appropriate facility. Remands for examinations shall be for a period determined by
the facility, which shall not exceed thirty days, except that, upon motion by the person detained on its

own motion, the court may, for good cause shown, terminate the remand at any time.

§26. Subdivision 2 of section 301.2 of the family court act, as added by chapter 920 of the

laws of 1982, is amended to read as follows:

2. “Respondent” means the person against whom a juvenile delinquency petition is filed
pursuant to section 310.1. Provided, however, that any act of the respondent required or authorized
under this article may be performed by his or her attorney [or law guardian] unless expressly provided

otherwise.

§27. Subdivision 3 of section 306.2 of the family court act, as amended by chapter 645 of

the laws of 1996, is amended to read as follows

3. Upon receipt of a report of the division of criminal justice services pursuant to this
section, the recipient office or agency must promptly transmit two copies of such report to the family
court in which the proceeding may be originated and two copies thereof to the presentment agency

who shall furnish a copy thereof to counsel for the respondent [or to the respondent’s law guardian}.

§28. Subdivision 2 of section 307.4 of the family court act, as amended by chapter 920 of

the laws of 1982, is amended to read as follows:
2. At such hearing the court must appoint [a law guardian] an attorney to represent

the child pursuant to the provisions of section two hundred forty-nine if independent legal

representation is not available to such child.

§29. Subdivisions 2, 3 and 4 of section 320.2 of the family court act, as amended by

chapter 920 of the laws of 1982, are amended to read as follows:
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2. At the initial appearance the court must appoint [a law guardian] an attorney to

represent the respondent pursuant to the provisions of section two hundred forty-nine if independent

legal representation is not available to such respondent.

3. The initial appearance may be adjourned for no longer than seventy-two hours or until
the next court day, whichever is sooner, to enable an appointed [law guardian or other counsel]
attorney to appear before the court.

4. The clerk of the court shall notify the presentment agency and any appointed [law

guardian] attorney of the initial appearance date.

§30. Section 320.3 of the family court act, as added by chapter 920 of the laws of 1982, is

amended to read as follows:

§320.3. Notice of rights. At the time the respondent first appears before the court, the

respondent and his or her parent or other person legally responsible for his or her care shall be advised

of the respondent’s right to remain silent and of his or her right to be represented by counsel chosen
by him or her or by [a law guardian] an attorney assigned by the court. Provided, however, that in the
event of the failure of the respondent’s parent or other person legally responsible for his or her care to
appear, after reasonable and substantial effort has been made to notify such parent or responsible
person of the commencement of the proceeding and such initial appearance, the court shall appoint [a

law guardian] an attorney for the respondent.

§31. Subdivision 1 of section 320.4 of the family court act, as added by chapter 920 of the

laws of 1982, is amended to read as follows:

1. At the initial appearance, the court must inform the respondent, or cause him or her to be
informed in its presence, of the charge or charges contained in the petition, and the presentment
agency must cause the respondent and his or her counsel [or law guardian] to be furnished with a copy

of the petition.

§32. Subdivision'1 and paragraphs (a) and (d) of subdivision 5 of section 322.2 of the

family court act, as amended by chapter 789 of the laws of 1985, are amended to read as follows:

1. Upon receipt of the examination reports under section 322.1, the court shall conduct a

hearing to determine whether the respondent is an incapacitated person. The respondent, the counsel
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[or law guardian] for the respondent, the presentment agency and the commissioner of mental health
or the commissioner of mental retardation and developmental disabilities, as appropriate, shall be
notified of such hearing at least five days prior to the date thereof and afforded an opportunity to be

heard.

(a) If the court finds that there is probable cause to believe that the respondent committed a
felony, it shall order the respondent committed to the custody of the commissioner of mental health or
the commissioner of mental retardation and developmental disabilities for an initial period not to
exceed one year from the date of such order. Such period may be extended annually upon further
application to the court by the commissioner having custody or his or her designee. Such application
must be made not more than sixty days prior to the expiration of such period [of] on forms that have
been prescribed by the chief administrator of the courts. At that time, the commissioner must give
written notice of the application to the respondent, the counsel [or law guardian] representing the
respondent and the mental hygiene legal service if the respondent is at a residential facility. Upon
receipt of such application, the court must conduct a hearing to determine the issue of capacity. If, at
the conclusion of a hearing conducted pursuant to this subdivision, the court finds that the respondent
is no longer incapacitated, he or she shall be returned to the family court for further proceedings
pursuant to this article. If the court is satisfied that the respondent continues to be incapacitated, the
court shall authorize continued custody of the respondent by the commissioner for a period not to
exceed one year. Such extensions shall not continue beyond a reasonable period of time necessary to
determine whether the respondent will attain the capacity to proceed to a fact finding hearing in the

foreseeable future but in no event shall continue beyond the respondent’s eighteenth birthday.

(d) The commissioner shall review the condition of the respondent within forty-five days

after the respondent is committed to the custody of the commissioner. He or she shall make a second

review within ninety days after the respondent is committed to his or her custody. Thereafter, he or
she shall review the condition of the respondent every ninety days. The respondent and the counsel
[or law guardian] for the respondent, shall be notified of any such review and afforded an opportunity
to be heard. The commissioner having custody shall apply to the court for an order dismissing the
petition whenever he or she determines that there is a substantial probability that the respondent will
continue to be incapacitated for the foreseeable future. At the time of such application the

commissioner must give written notice of the application to the respondent, the presentment agency
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and the mental hygiene legal service if the respondent is at a residential facility. Upon receipt of such
application, the court may on its own motion conduct a hearing to determine whether there is
substantial probability that the respondent will continue to be incapacitated for the foreseeable future,
and it must conduct such hearing if a demand therefor is made by the respondent or the mental
hygiene legal service within ten days from the date that notice of application was given to them. The

respondent may apply to the court for an order of dismissal on the same ground.

§33. Subdivisions 2 and 3 and paragraph (b) of subdivision 7 of section 330.1 of the family
court act, as added by chapter 398 of the laws of 1983, are amended to read as follows:

2. Bill of particulars upon request. Upon a timely request for a bill of particulars by a
respondent against whom a petition is pending, the presentment agency shall within fifteen days of the
service of the request or as soon thereafter as is practicable, serve upon the respondent or his or her
attorney [or law guardian] and file with the court, the bill of particulars, except to the extent the
presentment agency shall have refused to comply with the request pursuant to subdivision four of this
section. If the respondent is detained, the court shall direct the filing of the bill of particulars on an

expedited basis and prior to the commencement of the fact-finding hearing.

3. Timeliness of request. A request for a bill of particulars shall be timely if made within
thirty days after the conclusion of the initial appearance and before commencement of the fact-finding
hearing. If the respondent is not represented by counsel [or a law guardian], and has requested an
adjournment to retain counsel or to have [a law guardian] counsel appointed, the thirty-day period
shall commence, for the purposes of a request for a bill of particulars by the respondent, on the date
counsel [or a law guardian] initially appeared on respondent’s behalf. However, the court may direct
compliance with a request for a bill of particulars that, for good cause shown, could not have been

made within the time specified.

(b) An order limiting, conditioning, delaying or regulating the bill of particulars may,
among other things, require that any material copied or derived therefrom be maintained in the
exclusive possession of the attorney [or law guardian] for the respondent and be used for the

exclusive purpose of preparing for the defense of the juvenile delinquency proceeding.

§34. Subdivision 2 of section 331.1 of the family court act, as added by chapter 920 of the

laws of 1982, is amended to read as follows:
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2. “Attorneys’ work product” means property to the extent that it contains the opinions,
theories or conclusions of the presentment agency[, law guardian], counsel for the respondent or

members of their staffs.

§35. Subdivision 1 of section 332.2 of the family court act, as amended by chapter 398 of

the laws of 1983, is amended to read as follows:

1. Except as otherwise expressly provided in this article, all pretrial motions shall be filed
within thirty days after the conclusion of the initial appearance and before the commencement of the
fact-finding hearing, or within such additional times as the court may fix upon application of the
respondent made prior to entering a finding pursuant to section 345.1. If the respondent is not
represented by counsel [or a law guardian] and has requested an adjournment to retain counsel or to

have [a law guardian] counsel appointed, such thirty-day period shall commence on the date counsel

[or a law guardian] initially appears on the respondent’s behalf. A motion made pursuant to
subdivision eight of section 332.1 must be made prior to the commencement of a fact-finding hearing

or the entry of an admission.

§36. Section 341.2 of the family court act, as added by chapter 920 of the laws of 1982, is

amended to read as follows:

§341.2. Presence of respondent and his or her parent. 1. The respondent and his or her
counsel [or law guardian] shall be personally present at any hearing under this article and at the initial

appearance.

2. If a respondent conducts himself or herself in so disorderly and disruptive a manner that
the hearing cannot be carried on with [him] the respondent in the courtroom, the court may order a
recess for the purpose of enabling [his] the respondent’s parent or other person responsible for his or

her care and [his law guardian or] the respondent’s counsel to exercise full efforts to assist the

respondent to conduct himself or herself so as to permit the proceedings to resume in an orderly
manner. If such efforts fail, the respondent may be removed from the courtroom if, after he or she is

warned by the court that he or she will be removed, he or she continues such disorderly and disruptive

conduct. Such time shall not extend beyond the minimum necessary to restore order.

3. The respondent’s parent or other person responsible for his or her care shall be present at

any hearing under this article and at the initial appearance. However, the court shall not be prevented
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from proceeding by the absence of such parent or person if reasonable and substantial effort has been
made to notify such parent or other person and if the respondent and his [law guardian] or her counsel

are present.

§37. Subdivision 4 and the opening paragraph of subdivision 7 of section 353.3 of the

family court act, as amended by chapter 3 of the laws of 2005, are amended to read as follows:

4. Where the respondent is placed with the division for youth, the court may direct the
division to place the respondent with an authorized agency or class of authorized agencies and in the
event the division is unable to so place the respondent or, discontinues the placement with the
authorized agency, the respondent shall be deemed to have been placed with the division pursuant to
paragraph (b) or (c) of subdivision three of this section. In such cases, the division shall notify the
court, presentment agency, [law guardian] respondent’s attorney and parent or other person
responsible for the respondent’s care, of the reason for discontinuing the placement with the

authorized agency and the level and location of the youth’s placement.
The place in which or the person with whom the respondent has been placed under this

section shall submit a report to the court, [law guardian or] respondent’s attorney of record, and
presentment agency at the conclusion of the placement period, except as provided in paragraphs (a)
and (b) of this subdivision. Such report shall contain recommendations and such supporting data as is

appropriate. The court may extend a placement pursuant to section 355.3 of this article.

§38. Section 354.2 of the family court act, as added by chapter 920 of the laws of 1982, is

amended to read as follows:

§354.2. Duties of counsel [or law guardian]. 1. If the court has entered a dispositional
order pursuant to section 352.2, it shall be the duty of the respondent’s counsel [or law guardian] to
promptly advise such respondent and his or her parent or other person responsible for his or her care
in writing of [his] the right to appeal to the appropriate appellate division of the supreme court, the
time limitations involved, the manner of instituting an appeal and obtaining a transcript of the
testimony and the right to apply for leave to appeal as a poor person if he or she is unable to pay the
cost of an appeal. It shall be the further duty of such counsel [or law guardian] to explain to the
respondent and his or her parent or person responsible for his or her care the procedures for instituting

an appeal, the possible reasons upon which an appeal may be based and the nature and possible
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consequences of the appellate process.

2. It shall also be the duty of such counsel [or law guardian] to ascertain whether the

respondent wishes to appeal and, if so, to serve and file the necessary notice of appeal.

3. If the respondent has been permitted to waive the appointment of [a law guardian]

counsel pursuant to section two hundred forty-nine-a, it shall be the duty of the court to provide the

notice and explanation pursuant to subdivision one and, if the respondent indicates that he or she

wishes to appeal, the clerk of the court shall file and serve the notice of appeal.

§39. Subdivision 3 of section 365.3 of the family court act, as added by chapter 920 of the

laws of 1982, is amended to read as follows:

3. If the presentment agency is the appellant, it must serve a copy of such notice of appeal
upon the respondent and upon the attorney [or law guardian] who last appeared for him or her in the

family court.

§40. Subdivision 1 of section 375.1 of the family court act, as amended by chapter 645 of

the laws of 1996, is amended to read as follows:

1. Upon termination of a delinquency proceeding against a respondent in favor of such
respondent, unless the presentment agency upon written motion with not less than eight days notice to
such respondent demonstrates to the satisfaction of the court that the interests of justice require
otherwise or the court on its own motion with not less than eight days notice to such respondent
determines that the interest of justice require otherwise and states the reason for such determination
on the record, the clerk of the court shall immediately notify the [law guardian or] counsel for the
child, the director of the appropriate presentment agency, and the heads of the appropriate probation
department and police department or other law enforcement agency, that the proceeding has
terminated in favor of the respondent and, unless the court has directed otherwise, that the records of
such action or proceeding, other than those destroyed pursuant to section 354.1 of this act, shall be
sealed. Upon receipt of such notification all official records and papers, including judgments and
orders of the court, but not including public court decisions or opinions or records and briefs on
appeal, relating to the arrest, the prosecution and the probation service proceedings, including all
duplicates or copies thereof, on file with the court, police agency, probation service and presentment

agency shall be sealed and not made available to any person or public or private agency. Such records
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shall remain sealed during the pendency of any motion made pursuant to this subdivision.
§41. Subdivision (c) of section 435 of the family court act, as amended by chapter 81 of the

laws of 2003, is amended to read as follows

(c) Reports prepared by the probation service for use by the court at any time prior to the
making of an order of disposition shall be deemed confidential information furnished to the court
which the court in a proper case may, in its discretion, withhold from or disclose in whole or in part to
the support magistrate, [law guardian] child’s attorney, counsel, party in interest, or other appropriate
person. Such reports may not be made available to the court prior to a determination that the

respondent is liable under this article for the support of the petitioner.

§42. Subdivision (b) of section 625 of the family court act, as amended by chapter 663 of

the laws of 2002, is amended to read as follows:

(b) Reports prepared by the probation service or a duly authorized agency for use by the
court at any time prior to the making of an order of disposition shall be deemed confidential
information furnished to the court which the court in a proper case may, in its discretion, withhold

from or disclose in whole or in part to the [law guardian] child’s attorney, counsel, party in interest, or

other appropriate person. Such reports may not be furnished to the court prior to the completion of a
fact-finding hearing, but may be used in a dispositional hearing or in the making of an order of

disposition without a dispositional hearing pursuant to subdivision (a) of this section.

§43. Subdivision (d) of section 633 of the family court act, as amended by chapter 3 of the

laws of 2005, is amended to read as follows:

(d) Not later than sixty days before the expiration of the period of suspended judgment, the
petitioner shall file a report with the family court and all parties, including the respondent and his or
her attorney, the [law guardian] child’s attorney and intervenors, if any, regarding the respondent’s
compliance with the terms of suspended judgment. The report shall be reviewed by the court on the
scheduled court date. Unless a motion or order to show cause has been filed prior to the expiration of
the period of suspended judgment alleging a violation or seeking an extension of the period of the
suspended judgment, the terms of the disposition of suspended judgment shall be deemed satisfied
and an order committing the guardianship and custody of the child shall not be entered.

§44. Subdivision (d), as amended by chapter 657 of the laws of 2007, and paragraph (2) of
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subdivision (e), as amended by chapter 595 of the laws of 2008, of section 651 of the family court act

are amended to read as follows:

(d) With respect to applications by a grandparent or grandparents for visitation or custody
rights, made pursuant to section seventy-two or two hundred forty of the domestic relations law, with
a child remanded or placed in the care of a person, official, agency or institution pursuant to the
provisions of article ten of this act, the applicant, in such manner as the court shall prescribe, shall
serve a copy of the application upon the social services official having care and custody of such child,

and the child’s [law guardian] attorney, who shall be afforded an opportunity to be heard thereon.

(2) Notifying counsel and issuing orders. Upon consideration of decisions pursuant to
article ten of the family court act and registry reports and notifying counsel involved in the
proceeding, or in the event of a party appearing pro se, notifying such party of the results thereof,
including any court appointed [law guardian] attorney for the child, the court may issue a temporary
successive temporary or final order of custody or visitation.

§45. Subdivision (a) of section 728 of the family court act, as amended by chapter 920 of

the laws of 1982, is amended to read as follows:

() If a child in custody is brought before a judge of the family court before a petition is
filed, the judge shall hold a hearing for the purpose of making a preliminary determination of whether
the court appears to have jurisdiction over the child. At the commencement of the hearing, the judge
shall advise the child of his or her right to remain silent, his or her right to be represented by counsel
of his or her own choosing, and of [his] the right to have [a law guardian] an attorney assigned in
accord with part four of article two of this act. [He] The judge must also allow the child a reasonable

time to send for his or her parents or other person or persons legally responsible for his or her care,

and for counsel, and adjourn the hearing for that purpose.

§46. Subdivisions (a) and (c) of section 741 of the family court act, as amended by chapter

920 of the laws of 1982, are amended to read as follows:

(a) At the initial appearance of a respondent in a proceeding and at the commencement of

any hearing under this article, the respondent and his or her parent or other person legally responsible

for his or her care shall be advised of the respondent’s right to remain silent and of [his] the

respondent’s right to be represented by counsel chosen by him or her or his or her parent or other
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person legally responsible for his or her care, or by [a law guardian] an attorney assigned by the court
under part four of article two. Provided, however, that in the event of the failure of the respondent’s

parent or other person legally responsible for his or her care to appear, after reasonable and substantial

effort has been made to notify such parent or responsible person of the commencement of the
proceeding and such initial appearance, the court shall appoint [a law guardian] an attorney for the
respondent and shall, unless inappropriate also appoint a guardian ad litem for such respondent, and
in such event, shall inform the respondent of such rights in the presence of such [law guardian]

attorney and any guardian ad litem.

(c) At any hearing under this article, the court shall not be prevented from proceeding by the
absence of the respondent’s parent or other person responsible for his or her care if reasonable and
substantial effort has been made to notify such parent or responsible person of the occurrence of the
hearing and if the respondent and his [law guardian] or her atiorney are present. The court shall,
unless inappropriate, also appoint a guardian ad litem who shall be present at such hearing and any

subsequent hearing.

§47. Subdivision 2 of section 750 of the family court act, as amended by chapter 106 of the

laws of 1987, is amended to read as follows:

2. After the completion of the fact-finding hearing and the making of the required findings
and prior to the dispositional hearing, the reports or memoranda prepared or obtained by the probation
service and furnished to the court shall be made available by the court for examination and copying by

the child’s [law guardian or] counsel or by the respondent if he or she is not represented by [a law

guardian or other] counsel. All diagnostic assessments and probation investigation reports shall be
submitted to the court at least five court days prior to the commencement of the dispositional hearing.
In its discretion the court may except from disclosure a part or parts of the reports or memoranda
which are not relevant to a proper disposition, or sources of information which have been obtained on
a promise of confidentiality, or any other portion thereof, disclosure of which would not be in the
interest of justice. In all cases where a part or parts of the reports or memoranda are not disclosed, the
court shall state for the record that a part or parts of the reports or memoranda have been excepted and
the reasons for its action. The action of the court excepting information from disclosure shall be
subject to review on any appeal from the order of disposition. If such reports or memoranda are made

available to respondent or his [law guardian] or her counsel, they shall also be made available to the
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counsel presenting the petition pursuant to section two hundred fifty-four and, in the court’s

discretion, to any other attorney representing the petitioner.

§48. Section 760 of the family court act, as added by chapter 9 of the laws of 1989, is

amended to read as follows:

§760. Duties of respondent’s counsel [or law guardian]. 1. If the court has entered a
dispositional order pursuant to section seven hundred fifty-four, it shall be the duty of the
respondent’s counsel [or law guardian] to promptly advise such respondent and if his or her parent or
other person responsible for his or her care is not the petitioner, such parent or other person
responsible for his or her care, in writing of [his] the right to appeal to the appropriate appellate
division of the supreme court, the time limitations involved, the manner of instituting an appeal and
obtaining a transcript of the testimony and the right to apply for leave to appeal as a poor person if he
or she is unable to pay the cost of an appeal. It shall be the further duty of such counsel [or law

guardian] to explain to the respondent and if his or her parent or other person responsible for his or

her care is not the petitioner, such parent or person responsible for his or her care, the procedures for

instituting an appeal, the possible reasons upon which an appeal may be based and the nature and
possible consequences of the appellate process.
2. It shall also be the duty of such counsel [or law guardian] to ascertain whether the

respondent wishes to appeal and, if so, to serve and file the necessary notice of appeal.

3. If the respondent has been permitted to waive the appointment of [a law guardian]
counsel pursuant to section two hundred forty-nine-a, it shall be the duty of the court to provide the
notice and explanation pursuant to subdivision one and, if the respondent indicates that he or she

wishes to appeal, the clerk of the court shall file and serve the notice of appeal.

§49. Subdivision (b) of section 835 of the family court act, as added by chapter 529 of the

laws of 1963, is amended to read as follows:

(b) Reports prepared by the probation service for use by the court at any time prior to the
making of an order of disposition shall be deemed confidential information furnished to the court

which the court in a proper case may, in its discretion, withhold from or disclose in whole or in part to

the [law guardian] child’s attorney, counsel, party in interest, or other appropriate person. Such

reports may not be furnished to the court prior to the completion of a fact-finding hearing, but may be

a5



used in a dispositional hearing.

§50. Section 1016 of the family court act, as amended by chapter 3 of the laws of 2005, is

amended to read as follows:

§1016. Appointment of [law guardian] attorney for the child. The court shall appoint [a
law guardian] an attorney to represent a child who has been allegedly abused or neglected upon the
earliest occurrence of any of the following: (i) the court receiving notice, pursuant to paragraph (iv) of
subdivision (b) of section [ten hundred] one thousand twenty-four of this act, of the emergency
removal of the child; (ii) an application for an order for removal of the child prior to the filing of a
petition, pursuant to section one thousand twenty-two of this act; or (iii) the filing of a petition
alleging abuse or neglect pursuant to this article.

Whenever [a law guardian] an attorney has been appointed by the family court pursuant to
section two hundred forty-nine of this act to represent a child in a proceeding under this article, such
appointment shall continue without further court order or appointment during (i) an order of
disposition issued by the court pursuant to section one thousand fifty-two of this article directing
supervision, protection or suspending judgment, or any extension thereof; (ii) an adjournment in
contemplation of dismissal as provided for in section one thousand thirty-nine of this article or any
extension thereof: or (iii) the pendency of the foster care placement ordered pursuant to section one
thousand fifty-two of this article. All notices and reports required by law shall be provided to such

[law guardian] attorney for the child. Such appointment shall terminate upon the expiration of such

order, unless another appointment of [a law guardian] an attorney for the child has been made by the
court or unless such [law guardian] attorney makes application to the court to be relieved of his or her

appointment. Upon approval of such application to be relieved, the court shall immediately appoint

another [law guardian] attorney for the child to whom all notices and reports required by law shall be

provided.

[A law guardian] The attorney for the child shall be entitled to compensation pursuant to
applicable provisions of law for services rendered up to and including disposition of the petition. The

[law guardian] attorney for the child shall, by separate application, be entitled to compensation for

services rendered subsequent to the disposition of the petition.
Nothing in this section shall be construed to limit the authority of the court to remove [a law

guardian] the attorney for the child from his or her assignment.

§51. Paragraphs (ii) and (iii) of subdivision (a) of section 1027 of the family court act, as
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amended by chapter 3 of the laws of 2005, are amended to read as follows:

(ii) In any such case where the child has been removed, any person originating a proceeding

under this article shall, or the [law guardian] attorney for the child may apply for, or the court on its

own motion may order, a hearing at any time after the petition is filed to determine whether the
child’s interests require protection pending a final order of di sposition. Such hearing must be
scheduled for no later than the next court day after the application for such hearing has been made.
(iii) In any case under this article in which a child has not been removed from his or her
parent or other person legally responsible, any person originating a proceeding under this article or the
[law guardian] attorney for the child may apply for, or the court on its own motion may order, a
hearing at any time after the petition is filed to determine whether the child’s interests require
protection, including whether the child should be removed from his or her parent or other person
legally responsible, pending a final order of disposition. Such hearing must be scheduled for no later

than the next court day after the application for such hearing has been made.

§52. Subdivision (a) of section 1028 of the family court act, as amended by chapter 3 of the

laws of 2005, is amended to read as follows:

(a) Upon the application of the parent or other person legally responsible for the care of a
child temporarily removed under this part or upon the application of the [law guardian] child’s
attorney for an order returning the child, the court shall hold a hearing to determine whether the child
should be returned (i) unless there has been a hearing pursuant to section [ten hundred] one thousand
twenty-seven of this article on the removal of the child at which the parent or other person legally
responsible was present and had the opportunity to be represented by counsel, or (ii) upon good cause
shown. Except for good cause shown, such hearing shall be held within three court days of the
application and shall not be adjourned. Upon such hearing, the court shall grant the application,
unless it finds that the return presents an imminent risk to the child’s life or health. If a parent or
other person legally responsible for the care of a child waives his or her right to a hearing under this
section, the court shall advise such person at that time that, notwithstanding such waiver, an
application under this section may be made at any time during the pendency of the proceedings.

§53. Subdivision (a) of section 1029 of the family court act, as amended by chapter 673 of

the laws of 1988, is amended to read as follows:
" (a) The family court, upon the application of any person who may originate a proceeding
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under this article, for good cause shown, may issue a temporary order of protection, before or after the
filing of such petition, which may contain any of the provisions authorized on the making of 