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I. Introduction

The Surrogate's Court Advisory Committee is one of the Com
established, pursuant to section 212(1)(q) of the Judiciary Law, by 
Administrator of the Courts to assist him in the execution of t
office.  The Committee annually recommends to the Chief Admin
related to the Estates, Powers and Trusts Law, the Surrogate's Co
and legal issues involving the practice and procedure of the Su
These recommendations are based on the Committee's own studi
decisional law and suggestions received from the bench and ba
recommending its own annual legislative program, the Commit
comments on other pending legislative measures concerning e
other matters (e.g., adoptions, guardianships) that are within th
jurisdiction of the Surrogate's Courts.

During the 2002 legislative session, the Committee had one o
bills enacted:

• Chapter 457:  Amends sections 711, 719, 2205, and 2206 of the
Court Procedure Act to combine the procedure for compulsory
other statutory remedies into a single procedural framework t
expedient remedy when dealing with fiduciaries who fail to acc
November 1, 2002.

The Committee as presently constituted has 25 members.  Its f
the areas of legislation, adoption, guardianship, court rules, fo
technology, with the following four subcommittees of the Co
each of these subjects:

Subcommittee on Legislation
Chair, Genevieve L. Fraiman, Esq.

Subcommittee on Adoptions
Chair, Hon. Joseph S. Mattina

Subcommittee on Guardianship
Chair, Hon. Robert L. Nahman
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Subcommittee on Rules, Forms and Technology
Chair, John Schaefer, Esq.

In this report, the Committee sets forth its legislative proposal
projects that are being undertaken.

As part of its effort to focus its work on areas which woul
the legislature, courts, bar and litigants, the Committee welcom
suggestions.  Inquiries should be submitted to:

Hon. Renee R. Roth, Chair
Surrogate's Court Advisory Committee

Office of Court Administration
25 Beaver Street, Suite 1170
New York, New York 10004
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II. Legislation

A. New Measures

1. Jury Trials and Lifetime Trusts
(SCPA 502)

Subdivision 1 of section 502 of the Surrogate's Court Proced
provides that a party to a proceeding in Surrogate's Court is en
any case presenting a controverted question of fact as to whic
proceeding enjoys a constitutional right to jury trial.  Subdivi
right to a jury trial to probate proceedings in which a controv
arises.
 

The Committee recommends that subdivision 1 be amended t
right as well to proceedings to contest the validity of a revoca
where such proceedings are commenced after the death of the 
proceedings raise a controverted question of fact. 

In recent years, New Yorkers have utilized the revocable life
substitute in order to avoid probate and to maintain privacy of
counterpart receptacle to a pour-over will pursuant to section
Powers and Trusts Law. More often than not, such a trust is cre
same time the will is executed, so that proof presented to prove 
to make the will or to prove the exercise of undue influence on
similar, or even identical, to the proof offered where the trust
put in question or undue influence is alleged in a companion pr
the validity of the contemporaneously-created revocable lifet
however, while there is a statutory right to a jury trial in the w
companion statutory right in the challenge to the trust. 

The trial courts have divided on the question whether suc
otherwise exists. 

In Matter of Aronoff (171 Misc. 2d 172 (Sur. Ct. NY County, 1996))
objectants to probate of a will also sought to invalidate a revo
demand for a jury trial was made in both proceedings. However
held that the contestant of a revocable trust has no right to a
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issue, per stirpes.  The provisions of this paragraph shall apply to

issue, brothers or sisters as a class, and such issue, brothers or s

stirpes.

(2) Instruments executed on or after September first, ninete

two.  Whenever a testamentary disposition is made to the issue o

of the testator, and such beneficiary dies during the lifetime o

issue surviving such testator, such disposition does not lapse b

surviving issue, by representation.  The provisions of this paragr

disposition made to issue, brothers or sisters as a class, and such

sisters shall take by representation.

[(3) The provisions of subparagraphs (1) and (2) apply to a dispo

brothers or sisters as a class as if the disposition were made to t

individual names, except that no benefit shall be conferred her

surviving issue of an ancestor who died before the execution o

disposition to the class was made.]

2. This act shall take effect immediately .
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B. Modified Measures

1. Disqualification of a Tenant by the Entirety
(EPTL 4-1.7)

Modified slightly to clarify the nature of the excluded pro
would add a new section 4-1.7 to the Estates, Powers and Trusts L
person who holds property as a tenant by the entirety with his 
receiving any share in such property or monies derived therefr
convicted of murder in the first or second degree, or manslaug
second degree, of his or her spouse.  He or she may, however, rec
portion of property contributed by him or her from his or her 
except that such convicted spouse shall not be entitled to mor
life estate in one-half of such property held as tenant by the en

In New York, it has been long held that one who wrongful
another is not permitted to profit thereby (see, Riggs v. Palmer, 1
A conviction of a person for any crime, however, does not work
property, real or personal, or any right or interest therein.  Civ

In the case of Matter of Hawkin's Estate, 213 NYS2d 188 (Sur. Ct
Queens County 1961), the court recognized that a surviving tena
spouse may not enlarge her interest in the property held as tena
result of the homicide.  However, it further decided that the su
entitled to the commuted value of the net income of one-half o
life-expectancy, based upon former section 512 of the Penal Law, w
forfeiture statute.  This holding was continued in the cases Ma
Pinnock, 83 Misc.2d 233 (Sur. Ct. Bronx County 1975), Matter of Busa
Misc.2d 567 (Sur. Ct. Nassau County 1980) and Matter of Nicpon's Est
Misc.2d 619 (Sur. Ct. Erie County 1980).

This holding was held to be a 'legal fiction" and was rejecte
Citibank v. Goldberg, 178 Misc.2d 287 (Sup. Ct. Nassau County 1998).  T
held that the intentional slaying of a spouse by the other acts 
repudiation of the essence of an ownership by the entireness, th
surviving spouse from any interest in the property.  The court fu
section 79-b of the Civil Rights Law never addressed shared inte
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creation of new and different interests from those that existe
crime.

The Rockland County Surrogate's Court in the Matter of th
of Mary Mathew, NYLJ, April 26, 1999, p. 32, col. 5, reversed 270 AD2d 41
adopted the holding reached by the court in Citibank v. Goldb
disagreed with the conclusion reached by the courts in Matter
and the subsequent decisions upholding the granting to the su
killed the other spouse, a life estate in one-half of the proceeds
life expectancy.

This proposed addition to the EPTL would not allow anyon
succeed to property as the result of his or her own wrongful a
the convicted spouse to his or her fractional portion of separa
contributed by him or her.  Furthermore, this is consistent wit
1.6 of the EPTL, which provides that if one joint tenant of a bank
of murder of the other joint tenant, the murderer forfeits all 
except those monies he or she contributed to the account.

Proposal:

AN ACT to amend the estates, powers and trusts law, in relation t
disqualification of tenants by the entirety in certain insta

The People of the State of New York, represented in Senate an

enact as follows:

Section 1.  The estates, powers and trusts law is amended by a

section 4-1.7 to read as follows:

4-1.7.  Disqualification of tenant by the entirety in certain 

Notwithstanding any other provision of law to the contrary, 

entirety in real property, or in a cooperative apartment as defin
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section 6-2.2 of this chapter, where the spouses resided or any re

spouses, who is convicted of murder in the second degree as de

of the penal law, or murder in the first degree as defined in sec

penal law, or manslaughter in the first degree as defined in sub

of section 125.20 of the penal law or manslaughter in the second

subdivision one of section 125.15 of the penal law of the other sp

entitled to any share in such real property or monies derived t

any fractional portion thereof contributed by the convicted 

her separate property as defined by paragraph d of subdivision o

section two hundred thirty-six of the domestic relations law, 

convicted spouse shall not be entitled to more than the value 

half of such property held as tenant by the entirety or monies 

 2.  This act shall take effect immediately.
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C. Previously Endorsed Measures

1. Nominated Fiduciary’s Standing to File Objections
(SCPA 709)

Section 709 of the Surrogate’s Court Procedure Act provide
may file objections to the issuance of letters or the appointmen
trustee.   At present, section 709 provides that “any person intere
objections.  Under section 103(39) of the Act, a “person interested
include any person “entitled or allegedly entitled to share as a
estate...”.  A literal reading of the statute precludes a co-fiduciar
objections to the qualifications of his or her co-fiduciary.  

However, that interpretation is inconsistent with other se
which permit a co-fiduciary to seek to remove a co-fiduciary (se
fiduciary the right to file objections to probate upon obtainin
the court (section 1410).  Recently, in Matter of Patterson, NYLJ, Ja
2001, p. 32, col. 3 (Sur. Ct. Westchester County), the court, noting s
held that a nominated co-executor under a propounded will h
objections to the issuance of letters to another nominated co

The Committee recommends that section 709 be amended to 
nominated co-fiduciary has standing to file objections to the 
co-fiduciary.

The proposed amendment simply adds a nominated fiduciary
make seek relief under section 709.  The amendment would confo
for objection of eligibility to the 1995 amendment of section 711
standing to a co-fiduciary to commence a removal proceeding. 
that a co-fiduciary can commence a proceeding to remove a co-
fiduciary has been appointed, but may lack standing to oppose su
in the first place, would be eliminated.
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Proposal:

AN ACT to amend the surrogate’s court procedure act, in relatio
objection to the grant of letters to a fiduciary or to the a
lifetime trustee.

The People of the State of New York, represented in Senate an

enact as follows:

Section 1.  Section 709 of the surrogate’s court procedure ac

chapter 514 of the laws of 1993, is amended to read as follows:

709.  Objection to grant of letters or appointment of lifetim

person interested, including a nominated fiduciary, before lett

another fiduciary or the surrogate’s court appoints a trustee o

may file objections showing his or her interest in the estate an

more of the legal objections set forth in section 707 to grantin

the appointment of one or more of the persons about to receive

appointed.  Where such objections are filed the court may stay t

letters to or the appointment of the person against whom the o

until the matter is determined.

 2.  This act shall take effect immediately.
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2. Disqualification of a Surviving Spouse
(EPTL 5-1.2(a))

The Committee recommends that section 5-1.2(a) of the Estat
Trusts Law be amended to disqualify as surviving spouses person
period prior to a decedent’s death were married to the deceden

This measure would amend section 5-1.2(a) of the Estates, Pow
adding a subdivision 7 to provide for the disqualification of a 
surviving spouse if the decedent and the survivor had lived sepa
period of at least one year prior to the decedent's death and th
lived separate and apart exceeded the total time that they coha
Disqualification under such circumstances will not occur, ho
can show any one of the following: the reason that the couple
apart was due to an illness or injury which required that one o
for in a facility; or that the survivor departed from the marita
decedent had abused the survivor or another member of the ma
that, as a result of voluntary, contractual or court-ordered su
relationship continued between the spouses notwithstanding 
survivor will be allowed to testify about communications or tr
decedent even though such testimony would otherwise be barr
the survivor might be the only person who can establish that t
caused by abuse or that the decedent voluntarily provided supp

This measure is intended to preclude “laughing” surviving s
for a prolonged period of time prior to the decedent's death w
decedent in name only, from being unjustly enriched by having
intestate share of the decedent's estate under section 4-1.1 of th
share under sections 5-1.1 or 5-1.1-A of the EPTL.  As is the case with
disqualifications under section 5-1.2, these “laughing” spouses w
disqualified under sections 5-1.3, 5-3.1 and 5-4.4.

Under present law, a spouse would not be disqualified unde
spouses had consented to their separation one week after their
continued to live separate and apart until the decedent died 70
separated.  The reason that this would not constitute a disqua
grounds of abandonment under subdivision 5 is because there c
if the departure was with the consent of the other spouse (Schi
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N.Y.2d 113; Solomon v. Solomon, 290 N.Y. 337; Matter of Maiden, 284
N.Y. 429).  Furthermore, it is very difficult for the estate to prove
other than consensual because death has sealed the decedent's
frequently is no one else who witnessed the events leading to t

The public policy supporting the amendment is that, if the s
willing to live for a prolonged period of time prior to the dece
having had anything whatsoever to do with the decedent, the
willing to do without any rights to the decedent's property af
death.  The disqualification only applies to spouses who volunt
do with the decedent for a prolonged period of time.  There is n
the separation was caused by abuse, or the need of at least one o
cared for in a facility due to injury or illness.  There is also no d
after the separation, there was voluntary, contractual or cour
measure will result in reduced litigation because in numerous c
presently a question of whether an abandonment can be establi
subparagraph 5, it will now be clear that the spouse is disqualifi
7.

The proposed amendment would take effect immediately an
estates of decedents dying on or after its effective date.

Proposal:

AN ACT to amend the estates, powers and trusts law, in relation t
as a surviving spouse.

The People of the State of New York, represented in Senate an

enact as follows:

Section 1.  Paragraph (a) of section 5-1.2 of the estates, power

amended by adding a new subparagraph (7) to read as follows:
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(7) The survivor and the decedent have continuously lived 

for a period of at least one year prior to the date of the decede

the total time that they have lived separate and apart exceeds th

they cohabited as a married couple, unless the survivor can esta

following:  the reason that the parties lived separate and apart

injury which required one or both of the spouses to need the c

the survivor was actually receiving support from, or paying sup

decedent or was entitled to receive support from the decedent

order or agreement; or, that the abuse of the decedent toward

another member of the household was the reason that the surv

cohabiting with the decedent.  For the purpose of this subparag

accept such evidence as is relevant and competent, whether or n

offering such evidence would otherwise be competent to testif

 2. This act shall take effect immediately and shall apply to t

decedents dying on or after its effective date.
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3. Authorizing a Trust Grantor To Permit Trustees to
Discretionary Distributions to Themselves as Benef
(EPTL 10-10.1)

Modified by the Surrogate’s Court Advisory Committee to in
changes suggested by members of the Association of the Bar of t
this measure would amend section 10-10.1 of the Estates, Powers a
to allow the grantor of a trust, by express provision in the trus
provide that a trustee may make discretionary distributions, of
to herself or himself as a beneficiary.

EPTL 10-10.1 now provides that a trustee (other than the gran
revocable trust) is disqualified from exercising a discretionary
income or principal to herself or himself as beneficiary.  If the p
on two or more trustees, it can be exercised by a trustee who is n
or, absent such a trustee, by the Surrogate’s or Supreme Court.

The primary purpose of section 10-10.1 is to prevent a grantor
inadvertently causing the inclusion of the property subject to
gross estate of the trustee for estate tax purposes under the ge
appointment provisions of section 2041 of the Internal Revenue 

Although this purpose continues to be desirable, the presen
section 10-10.1 are unnecessarily restrictive of trust grantors.  F
been held that a trustee may not, under section 10-10.1, exercise a
to invade corpus for his “maintenance and support” (Matter of S
Estate, 58 A.D.2d 72 [2nd Dep’t 1977]) even though the possession of su
would not require inclusion of the property under IRC 2041 [see

In recognition of the above concern, several states which 
comparable to EPTL 10-10.1 (e.g., California, Florida, Wisconsin) pro
of the power in the above scenario and permit grantors, by spec
instrument, to vary the normal prohibitions of  the statute.  Th
would follow this approach and would thereby retain the prot
statute for an unwary grantor, while at the same time properly 
intentions of an informed grantor.
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It should be noted that the instant measure does not perm
spouse to make discretionary distributions to herself or himsel
deduction trust unless the trust instrument expressly override
This is to prevent an intended qualified terminable interest tru
inadvertently converted to a general power of appointment tr

Proposal:

AN ACT to amend the estates, powers and trusts law, in relation t
grantor of a trust to confer upon trustees the power to m
distributions to themselves as beneficiaries

The People of the State of New York, represented in Senate an

enact as follows:

Section 1.  Section 10-10.1 of the estates, powers and trusts la

read as follows:

 10-10.1.  Power to distribute principal or allocate income; re

exercise.  [Except in the case of a trust which is revocable by such

lifetime, a power conferred upon a person in his or her capacity

express trust to make discretionary distribution of either princ

himself or herself or to make discretionary allocations in his o

receipts or expenses as between principal and income, cannot be 

her]  A power held by a person as trustee of an express trust to m

distribution of either principal or income to such person as a b
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make discretionary allocations in such person’s favor of receip

between principal and income, cannot be exercised by such perso

person is the grantor of the trust and the trust is revocable by

lifetime or (2) the power is a power to provide for such person’s 

maintenance or support within the meaning of sections 2041 an

Revenue Code, or any other ascertainable standard, or (3) the tr

express reference to this section, provides otherwise.  If the pow

two or more trustees, it may be [executed by the] exercised by the

who are not so disqualified.  If there is no trustee qualified to 

power, its [execution] exercise devolves on the supreme court or

court, except that if the power is created by will, its [execution]

the surrogate’s court having jurisdiction of the estate of the d

2.  This act shall take effect immediately.
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4. Appointment of Standby Guardian
(SCPA 1726)

A substantially similar version of this measure, which seeks 
appointment of standby guardians, was introduced at the reco
Surrogate’s Court Advisory Committee in 2000.  The earlier versio
by the Legislature, but was not signed by the Governor, primaril
in Transition Act of 2000 also amended section 1726 of the Surro
Procedure Act.  The measure has now been modified to incorpor
those changes to the statutory language.

New York State’s standby guardianship statute, section l726 
Court Procedure Act, allows a parent, legal guardian, legal cust
caretaker who suffers from a fatal or debilitating illness to pr
guardianship of a child in the event of incapacity, debilitation
that there are varying degrees of disability, the Legislature has
exclusive standby guardianship procedures.  Those who are capa
petition the court for the appointment of a standby guardian w
becomes effective upon the incapacity, death or consent of the 
because of the nature of their illness, cannot or otherwise pref
advantage of the judicial process may designate a standby guar
instrument.  A designated guardian’s authority becomes effectiv
incapacity or debilitation and consent of the parent or legal g
custodian or primary caretaker, subject to the approval of the c

This proposal adds two significant provisions to the statut
addition of subdivision (4)(b)(iv) to section l726, is a savings prov
will savings statutes.  It provides that a designation of standby
effective, even if made in another state, as long as it was validly
jurisdiction:  (1) where the parent or guardian was domiciled at
(2) where it was executed or (3) where the parent or guardian is d
the designation becomes effective.  The second provision, an am
(4)(f), addresses the problem of conflicting designations, includ
testamentary instrument, by providing that the most recent de
effect.



2 Of particular note is the new reference to guardian (as part
of “parent”) as the “guardian of an infant’s person.”  Present law, when
the term, “legal guardian” as a person who could petition for or desi
guardian.  “Legal guardian,” however, is not a term of common usage, 
in the SCPA or the EPTL.  Inasmuch as SCPA 1726 is concerned primarily w
of children, it is reasonable that the statute be limited to individua
in regard to the child’s person.
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In addition to these substantive provisions, this measure su
definitions for “legal guardian” and “child(ren)”2 and also make
amendments to section l726.  Subdivisions l(a)(ii) and 4(b)(iii) are a
death as one of the triggering events for  a standby guardian’s
Subdivisions 3(d)(ii), 3(e)(ii), 4(c)(iii), 4(d) and 4(d)(ii) are either added
comport with the recently enacted provisions of section 1726(4
death.  Section l726(3)(b)(i) currently omits petitioner’s consent a
may trigger the authority of the standby guardian to act pursu
addition, the last sentence of section 1726(3)(d)(ii) is deleted beca
confusing when read in relation to other statutory provision
this language is contrary to the statutory scheme allowing th
guardian the option of specifying which one or more of three 
petitioner’s consent, will trigger the parent or guardian’s auth
provisions are intended to add clarity or to address inconsist
occasioned by prior amendments, and to ensure internal consis
the terms legal guardian, legal custodian, and primary caretake

Proposal:

AN ACT to amend the surrogate’s court procedure act, in relatio
of standby guardians

The People of the State of New York, represented in Senate an

as follows:

Section 1.  Section 1726 of the surrogate’s court procedure a

chapter 290 of the laws of 1992, is amended to read as follows:
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1726.  Standby guardians.  1.  For the purpose of this section:

(a) “Standby guardian” means (i) a person judicially appointed

subdivision three of this section as standby guardian of the per

an infant whose authority becomes effective upon the incapacit

infant’s parent, legal guardian, legal custodian or primary care

consent of the parent, legal guardian, legal custodian or prima

person designated pursuant to subdivision four of this section

whose authority becomes effective upon the death or incapacit

legal guardian, legal custodian or primary caretaker or upon t

consent of the parent, legal guardian, legal custodian or prima

(b) “Legal guardian” means the court-appointed guardian of

and/or property.

(c) “Attending physician” means the physician who has prima

the treatment and care of the [petitioner] infant’s parent, legal

custodian or primary caretaker.  Where more than one physician

responsibility, or where a physician is acting on the attending 

such physician may act as the attending physician pursuant to t

physician has such responsibility, any physician who is familiar w
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parent’s, legal guardian’s, legal custodian’s or primary caretake

may act as the attending physician pursuant to this section.

[(c)] (d) “Debilitation” means a chronic and substantial inabi

dependent infant, as a result of (i) a progressively chronic or ir

or (ii) a physically debilitating illness, disease or injury.  “Debilit

having a debilitation.

[(d)] (e) “Incapacity” means a chronic and substantial inabilit

mental impairment, to understand the nature and consequence

concerning the care of one’s dependent infant, and a conseque

such infant.  “Incapacitated” means the state of having an incapa

2.  The provisions of this [chapter] article relating to guard

standby guardians, except insofar as this section provides othe

3.  (a) A petition for the judicial appointment of a standby gu

and/or property of an infant pursuant to this subdivision may b

a legal guardian of the infant or a legal custodian of the infan

is not residing with a parent, legal guardian or legal custodian

satisfaction of the court, such parent, legal guardian or legal 

located with due diligence, the primary caretaker of such infan

judicial appointment of such standby guardian.  Application for
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as a primary caretaker shall be upon motion to the court upon n

the court may direct.

(b) A petition for the judicial appointment of a standby guar

shall, in addition to meeting the requirements of section seven

this article:

(i) State whether the authority of the standby guardian is t

upon the petitioner’s incapacity, upon the petitioner’s death, up

consent, or upon whichever occurs first;

(ii) State that the petitioner suffers from (A) a progressively

an irreversibly fatal illness and the basis for such statement, su

source of a medical diagnosis, without requiring the identifica

question.

(c) The petitioner’s appearance in court shall not be require

medically unable to appear, except upon motion and for good ca

(d) (i) If the court finds that the petitioner suffers from a p

illness or an irreversibly fatal illness and that the interests of 

promoted by the appointment of a standby guardian of the pers

must make a decree accordingly.
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(ii) Such decree shall specify whether the authority of the s

effective upon the receipt of a determination of the petitioner’

receipt of the certificate of the petitioner’s death, or other suc

that may be satisfactory to the court, or upon whichever occu

provide that the authority of the standby guardian may earlier

written consent of the parent pursuant to subparagraph (iii) of

subdivision.  [Such decree shall also indicate that the authorit

guardian is effective upon the petitioner’s consent.]

(iii) If at any time prior to the commencement of the author

guardian the court finds that the requirements of subparagra

are no longer satisfied, it may rescind such decree:

(e) (i) Where the decree provides that the authority of the st

effective upon receipt of a determination of the petitioner’s inc

guardian’s authority shall commence upon the standby guardia

a determination of incapacity made pursuant to subdivision six 

standby guardian shall file a copy of the determination of inca

that issued the decree within ninety days of the date of receipt

or the standby guardian’s authority may be rescinded by the co
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(ii) Where the decree provides that the authority of the sta

effective upon receipt of a certificate of the petitioner’s death,

of death that may be satisfactory to the court, the standby gua

commence upon the standby guardian’s receipt of a certificate o

evidence of death as may be specified in the decree.  The standby 

certificate of death, or other such evidence of death, with the

decree within ninety days of the date of the petitioner’s death 

guardian’s authority may be rescinded by the court.

(iii) Notwithstanding subparagraphs (i) and (ii) of this parag

guardian’s authority shall commence upon the standby guardia

petitioner’s written consent to such commencement, signed by 

presence of two witnesses at least eighteen years of age, other t

guardian, who shall also sign the writing.  Another person may

consent on the petitioner’s behalf and at the petitioner’s direc

physically unable to do so, provided such consent is signed in t

petitioner and the witnesses.  The standby guardian shall file th

with the court that issued the decree within ninety days of th

written consent or the standby guardian’s authority may be re
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(f) The petitioner may revoke a standby guardianship create

subdivision by executing a written revocation, filing it with th

decree, and promptly notifying the standby guardian of the rev

(g) A person judicially appointed standby guardian pursuant

may at any time before the commencement of his or her authori

appointment by executing a written renunciation and filing it 

issued the decree, and promptly notifying the petitioner of the

4.  (a) A parent, a legal guardian, a legal custodian, or primar

the circumstances described in paragraph (a) of subdivision thr

designate a standby guardian by means of a written designation

legal guardian, legal custodian or primary caretaker in the pre

at least eighteen years of age, other than the standby guardian

the writing.  Another person may sign the written designation

guardian’s, legal custodian’s or primary caretaker’s behalf and a

guardian’s, legal custodian’s or primary caretaker’s direction if

guardian, legal custodian or primary caretaker is physically un

the designation is signed in the presence of the parent, legal gu

or primary caretaker and the witnesses.
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(b) (i) A designation of a standby guardian shall identify the

guardian, legal custodian or primary caretaker, the infant and

to be the standby guardian, and shall indicate that the parent,

custodian or primary caretaker intends for the standby guard

infant’s guardian in the event the parent, legal guardian, legal

caretaker either:  (A) becomes incapacitated; (B) becomes debilitat

commencement of the standby guardian’s authority; or (C) [died

commencement of a judicial proceeding to appoint a guardian o

property of an infant.

(ii) A parent, legal guardian, legal custodian or primary car

an alternate standby guardian in the same writing, and by the s

designation of a standby guardian.

(iii) A designation may, but need not, be in the following for

Designation of Standby Guardian

(NOTE: As used in this form, the term “parent” shall include a parent,
a court-appointed guardian of an infant’s person or property, a legal custodian, or a
primary caretaker, and the term “child(ren)” shall include the dependant infant of a
parent, court-appointed guardian, legal custodian or

primary caretaker
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I (name of parent) hereby designate (name, home address and

standby guardian) as standby guardian of the person and prope

(name of child(ren)).

(You may, if you wish, provide that the standby guardian’s au

extend only to the person, or only to the property, of your chi

“person” or “property”,  whichever is inapplicable, above.)

The standby guardian’s authority shall take effect [if and w

doctor concludes in writing that I am mentally incapacitated,

care for my child(ren); [or] (2) if my doctor concludes in writin

debilitated, and thus unable to care for my child(ren) and I con

two witnesses, to the standby guardian’s authority taking effec

In the event the person I designate above is unable or unwil

guardian for my child(ren), I hereby designate (name, home addr

number of alternate standby guardian), as standby guardian of 

I also understand that my standby guardian’s authority wi

after commencing unless by such date he or she petitions the co

guardian.
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I understand that I retain full parental, guardianship, cust

rights even after the commencement of the standby guardian’s 

revoke the standby guardianship at any time.

Signature:

Address:

Date:

I declare that the person whose name appears above signed t

presence, or was physically unable to sign and asked another to

who did so in my presence.  I further declare that I am at least e

am not the person designated as standby guardian.

Witness’ signature:

Address:

Date:

Witness’ signature:

Address:

Date:

(iv) Notwithstanding paragraphs (a) and (b) of this subdivisi

standby guardian shall be effective as if made in accordance wit

this subdivision if it was validly made: (a) where the parent, lega
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custodian or primary caretaker was domiciled at the time it wa

jurisdiction where it was executed or (c) where the parent, lega

custodian or primary caretaker is domiciled at the time the des

effective.

(c) The authority of the standby guardian under a designat

upon either: (i) the standby guardian’s receipt of a copy of a dete

incapacity made pursuant to subdivision six of this section; [or]

guardian’s receipt of (A) a copy of a determination of debilitatio

subdivision six of this section and (B) a copy of the parent’s, lega

custodian’s or primary caretaker’s written consent to such com

the parent, legal guardian, legal custodian or primary caretake

witnesses at least eighteen years of age, other than the standby

also sign the writing.  Another person may sign the written con

legal guardian’s, legal custodian’s or primary caretaker’s behalf

legal guardian’s, legal custodian’s or primary caretaker’s direct

guardian, legal custodian or primary caretaker is physically un

such consent is signed in the presence of the parent, legal guar

or primary caretaker and the witnesses; or (iii) the standby guar

certificate of death, funeral home receipt or other such docum
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the parent, legal guardian, legal custodian or primary caretake

guardian shall file a petition pursuant to paragraph (d) of this 

days of the date of its commencement pursuant to this paragra

guardian’s authority shall cease after such date, but shall reco

filing.

(d)   The standby guardian may file a petition for appointmen

receipt of either: (i) a copy of a determination of incapacity mad

subdivision six of this section; or (ii) (A) a copy of a determinatio

pursuant to subdivision six of this section and (B) a copy of the 

guardian’s, legal custodian’s or primary caretaker’s written con

paragraph (c) of this subdivision; or (iii) a certificate of death, o

of death that may be satisfactory to the court.  Such petition m

meeting the requirements of section seventeen hundred four o

(i) append the written designation of such person as standb

(ii) append a copy of [either]: (A) the determination of incapa

legal guardian, legal custodian or primary caretaker; or (B) the

debilitation and the parental, guardian’s, custodian’s or careta

copy of the parent’s, legal guardian’s, legal custodian’s or prima

certificate, or other such evidence of death that may be satisfa
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(iii) if the petition is by a person designated as alternate sta

that the person designated as standby guardian is unwilling or

standby guardian, and the basis for such statement.

(e) If the court finds that the [person] petitioner was duly d

guardian, that [a determination of incapacity, a determination

parental or guardian’s consent or a document indicating that

guardian, legal custodian or primary caretaker of the infant is

debilitated and consents or has died, [such] as established by a c

certificate or [a funeral home receipt or other such document

death as may be satisfactory to the court, that the interests of 

promoted by the appointment of a standby guardian of the pers

and that, if the petition is by a person designated as alternate st

person designated as standby guardian is unwilling or unable t

guardian, it must make a decree accordingly.

(f) The parent, legal guardian, legal custodian or primary ca

standby guardianship created under this subdivision: (i) by exec

designation of guardianship pursuant to paragraphs (a) and (b) 

(ii) notwithstanding the provisions of sections 1710 and 1711 of t

of a standby guardian whose authority becomes effective upon 
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legal guardian, legal custodian or primary caretaker of the inf

designation of standby guardian set forth in a will of the pare

legal custodian or primary caretaker, or (iii) by notifying the st

verbally or in writing or by any other act evidencing a specific

standby guardianship prior to the filing of a petition[; and (ii) w

petition has already been filed, by executing a written revocatio

court where the petition was filed, and promptly notifying the

the revocation.

5.  The standby guardian may also file a petition for appoint

any other manner permitted by this article or article six of the

notice to the parent, legal guardian, legal custodian or primar

append a designation of standby guardian to the petition for c

court in the determination of such petition.

6.  (a) A determination of incapacity or debilitation must:  (i)

attending physician to a reasonable degree of medical certaint

(iii) contain the attending physician’s opinion regarding the ca

[petitioner’s] incapacity or debilitation as well as its extent and

attending physician shall provide a copy of the determination 
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debilitation to the standby guardian, if the standby guardian’s

the physician.

(b) If requested by the standby guardian, an attending physi

determination regarding the [petitioner’s] parent’s, legal guard

or primary caretaker’s incapacity or debilitation for purposes o

(c) The standby guardian shall ensure that the [petitioner] 

guardian, legal custodian or primary caretaker is informed of t

the standby guardian’s authority as a result of a determination

the [petitioner’s] parent’s, legal guardian’s, legal custodian’s or

right to revoke such authority promptly after receipt of the d

incapacity, provided there is any indication of [the petitioner’s

comprehend such information.

7.  The commencement of the standby guardian’s authority 

determination of incapacity, determination of debilitation, or

itself, divest the [petitioner] parent, legal guardian, legal custo

caretaker of any parental, [or] guardianship, custodial or caret

confer upon the standby guardian concurrent authority with

8.  (a) The clerk of any county upon being paid the fees allow

shall receive for filing any instrument appointing or designati
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pursuant to section seventeen hundred twenty-six of this chap

domiciliary of the county, and shall give a written receipt ther

delivering it.  The filing of an appointment or designation of st

be for the sole purpose of safekeeping and shall not affect the v

appointment or designation.

(b) The appointment or designation shall be delivered only 

legal guardian, legal custodian or primary caretaker who appo

standby guardian: (ii) the standby guardian or alternate standb

person designated as standby guardian or alternate standby gu

person directed by the court.

 2.  This act shall take effect on the first day of January nex

date on which it becomes a law.



3  For example, under Estates, Powers and Trusts Law, section
marital child would be considered the legitimate child of his 
his issue would inherit from his father and his paternal kindre
blood genetic marker test had been administered to the father
with other available evidence establishes paternity by clear and
evidence.”

4  Under Sections 2-1.3(a)(2), 5-3.2 and 6-5.7, children of the don
parent born after his or death may have certain rights.
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5. Legitimacy of Children Born to a Married Couple
Using Assisted Reproduction Techniques
(DRL 73)  

 
Section 73 of the Domestic Relations Law recognizes the leg

children born to married couples by means of artificial insemin
Committee recommends that section 73 be amended to extend su
children who are born to married couples by more advanced me
reproduction, such as in vitro fertilization.

Section 73 of the Domestic Relations Law now provides that
to a married woman by means of artificial insemination . . . [by a l
with the consent in writing of the woman and her husband, sh
legitimate, natural child of the husband and his wife for all pu
conceived by a married woman with the sperm of a person other
would nevertheless be the husband’s legitimate, natural child i
required by section 73 were followed.

Recent advances in medical technology, however, have expa
and opportunities for married infertile couples to have childr
of assisted reproduction, including in vitro fertilization (IVF) a
intrafallopian transfer (GIFT) that may involve donated gamete
embryos (fertilized eggs).  Use of donated semen and eggs could 
rights, duties and responsibilities of the donor (biological par
present laws.3  Moreover, cryopreservation allows frozen gamet
to be implanted in a married woman for this purpose even after 
donors.4  Accordingly, it is imperative that section 73 of the Dom
include children born by any method of assisted reproduction



5  See also, Chapter 12, “Determining Parental Rights and Poss

41

developed in the future, so that these children will be deemed t
natural children of the wife and her consenting husband, rega
their own or donated gametes or embryos are used.

After an intensive, comprehensive examination of assisted r
New York State Task Force on Life and the Law, appointed by execu
issued its report, Assisted Reproductive Technologies, Analysis a
for Public Policy in April 1998,5 recommending, inter alia, at p. xxv

New York’s Domestic Relations Law should be amended t
provide that when a married woman undergoes any ass
reproductive procedure using donor semen, the woman
husband is the legal father of any child who results,
provided the procedure was performed by a licensed
physician with the husband’s consent.

* * *
New York law should provide that a woman who gives b
to a child is the child’s legal mother, even if the child
not conceived with the woman’s egg.

The proposed amendment to section 73 of the Domestic Rela
provide that a married woman and her consenting husband wo
natural parents of the child for all purposes, whether the chil
semen, egg or embryo donated by persons then living or who ha
and his or her issue would also be deemed the legitimate, natura
husband and his wife and the legitimate, natural issue of the re
the husband or his wife for purposes of intestacy and class desi
other instruments.

The proposal would also clarify that the donor or donors
material (and their families) would be relieved of all parental du
responsibilities and would have no rights over the child or to
from or through such child by intestacy or class designations
instruments.
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The term “class designations in wills or other instruments
defined to include, unless otherwise provided in the disposing
designation under a will, trust indenture, deed, an instrument
appointment, a beneficiary designation or contractual arrange
the disposition of a bank or brokerage account, insurance, pens
stock bonus or profit-sharing plan or any other instrument di
personal property.

The Committee believes that the public policy of the State o
strongly supports the desire of infertile married couples to hav
any available technique of assisted reproduction, and recogniz
as the natural children of the married woman and her husband
Conversely, the donor or donors of genetic materials and thei
divested of any rights, duties or responsibilities with respect to

The proposal would apply to children described in section 
Relations Law whether born by artificial insemination, in vitro
other technique of assisted reproduction before, on or after t
the act.

Proposal:

AN ACT to amend the domestic relations law, in relation to chil
married couple by any means of assisted reproduction

The People of the State of New York, represented in Senate an

enact as follows:

Section 1.  Section 73 of the domestic relations law is amend

follows:

73. Legitimacy of children born by [artificial insemination

reproduction.  1.  Any child born to a married woman by means o
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insemination, in vitro fertilization or any other technique of 

reproduction, whether with the genetic material of the woman

with genetic material donated by others, performed in accorda

the jurisdiction where such assisted reproduction occurs by pe

authorized to practice medicine or by any other person or pers

supervision of a person duly authorized to practice medicine, a

in writing of the woman and her husband, shall be deemed the l

child of the husband and his wife for all purposes.  Such child a

shall be deemed the legitimate, natural issue of the husband and

legitimate, natural issue of the respective ancestors of the husb

all purposes, including without limitation the right to receive

property by intestacy and class designations in wills or other i

such child and his or her issue shall have no rights to receive r

property from and through the donor or donors of genetic m

respective kindred by any means, including without limitation 

designations in wills or other instruments.

2.  The donor or donors of genetic material shall be relieve

duties toward and of all responsibilities for such child, and th

and their respective kindred shall have no rights to receive rea
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property from and through such child by any means, including

by intestacy and class designations in wills or other instrumen

3.  The phrase “class designations in wills or other instrume

without limitation unless otherwise provided in the disposing

designation under a will, trust instrument, deed, an instrumen

of appointment, a beneficiary designation or contractual arran

to the disposition of a bank or brokerage account, insurance, p

plan, stock bonus or profit-sharing plan, or any other instrume

or personal property.

4.  The [aforesaid] written consent required by subsection 1

and acknowledged before or at any time after the birth of the 

husband and the wife and the physician who performs the tech

physician has died or is unavailable, any person who assisted th

person who performed the technique under the supervision of 

shall certify in writing that he or she had rendered the servic

and place set forth in the certification.

2.  This act shall take effect immediately and shall apply to a

described in subdivision one of section 73 of the domestic relat

pursuant to this act, whenever he or she is born.
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6. Renunciation of Property Interests
Pursuant to Power of Attorney
(EPTL 2-1.11;  GOL 5-1502(G))

The Surrogate's Court Advisory Committee recommends tha
the Estates Powers and Trusts Law (EPTL) be amended to clarify th
under which an attorney-in-fact may renounce a property inte
non-disabled person and specify the instances in which prior co
required.

Section 2-1.11(c) of the Estates, Powers and Trusts Law, which
renunciation of property interests created under a will or tru
infants, incompetents, conservatees and deceased persons, now 
renunciation by a guardian, committee, conservator or persona
appropriate, provided court approval first is obtained.  This mea
the statute to provide that, subject to prior court approval, a r
made: (1) on behalf of a person under disability by his or her gua
a person who has had a guardian appointed under Article 81 of t
Law; or (3) by his or her attorney-in-fact pursuant to a duly exec
attorney.  At the same time, it would clarify that an attorney-in
renunciation on behalf of a non-disabled person, with no need
approval except where the attorney-in-fact, or the spouse or iss
in-fact, will benefit therefrom and the instrument of his or he
includes no express authorization for such renunciation.

This proposal recognizes the provisions of Article 17-A of th
Court Procedure Act, which governs guardians of mentally ret
developmentally disabled persons, and recently-enacted Article
Hygiene Law, which governs guardians of persons under disabil
superseded the provisions of the Mental Hygiene Law governing
committees and conservators.  The courts have authorized ren
fiduciaries and, indeed, Article 81 of the Mental Hygiene Law spec
that a court may provide a guardian with power to renounce.  S
Law,  81.21; Matter of Carvelli, NYLJ, June 3, 1993, p. 26, col.5, Nassau
Co.[involving renunciation by an Article 17-A guardian]; Matter 
NYLJ, November 6, 1992, p.26, col.2, Kings Co.; and Matter of Lisle, NYL
1994, p.27, col.4, Nassau Co. [involving renunciations by Article 81 g
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Attorneys-in-fact of persons under disability or those of p
disability who, themselves, would benefit from a renunciation s
in the class of fiduciaries who must seek court approval before 
renunciation.  As determined by Surrogate Roth in Matter of Ku
Misc.2d 672 (N.Y. Co. 1994), some scrutiny of the actions of the atto
necessary because of the well-established jurisdiction over the 
fiduciaries and the court's need to be assured that the renunci
impair, as in that case, the principal's medicaid eligibility and sta
At the same time, like scrutiny certainly is appropriate where an 
a person who is not under disability intends to execute a renun
person's behalf where the result is to benefit the attorney-in-fa

This measure also would amend section 5-1502G(3) of the Gen
Law, which regulates the language and effect of the New York s
attorney with respect to an agent entering into "estate transac
section consistent with the proposed amendment to EPTL 2.1-11(c

      

Proposal:

AN ACT to amend the estates, powers and trusts law and the gene
law, in relation to renunciations of certain property inter
paragraph (c) of section 2-1.11 of the estates, powers and trus
thereto

The People of the State of New York, represented in Senate an

enact as follows:

Section 1.  Paragraph (c) of section 2-1.11 of the estates, power

REPEALED and a new paragraph (c) is added to read as follows:

(c) A renunciation may be made by:
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(1) The guardian of the property of an infant, when so auth

court having jurisdiction of the estate of the infant.

(2) The committee of an incompetent when so authorized by

appointed the committee.

(3) The conservator of a conservatee, when so authorized by

appointed the conservator.

(4) A guardian appointed under article eighty-one of the me

when so authorized by the court that appointed the guardian.

(5) The personal representative of a decedent, when so autho

court having jurisdiction of the estate of the decedent.

(6) An attorney-in-fact, when so authorized under a duly ex

attorney, provided, however, that any renunciation by an attor

person under disability shall not be effective unless it is furthe

court with which the renunciation must be filed under subpar

paragraph (b) of this section, and provided, further, that a renu

attorney-in-fact of a person not under disability may be made w

authorization, unless the property which would have passed un

renunciation is, by reason of said renunciation, disposed of in f

attorney-in-fact or the spouse or issue of such attorney-in-fact
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renunciation shall not be effective unless either (A) the instrum

attorney-in-fact expressly authorizes a renunciation in favor o

fact or the spouse or issue of such attorney-in-fact, or (B) such 

been authorized by the court with which the renunciation mu

subparagraph two of paragraph (b). 

2.  Subdivision 3 of section 5-1502G of the general obligation

to read as follows:

3.  [To] Subject to the provisions of paragraph (c) of section 

powers and trusts law, to accept, to reject, to receive, to receipt

assign, to release, to pledge, to exchange, or to consent to a red

modification of, any share in or payment from any estate, trust 

3.  This act shall take effect September 1, 2003.
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7. The Effect on Inheritance Rights of
Adoption by an Unrelated Person
(DRL 117; EPTL 2-1.3(a)(1))

This measure would amend section 117 of the Domestic Relat
section 2-1.3(a)(1) of the Estates, Powers and Trusts Law, to ensure 
adoptive child continues to reside with the natural parent, as 
parent adoptions and adoptions pursuant to Matter of Jacob an
Matter of Dana, 86 N.Y.2d 651 (1995), such adoptive child is not pena
losing inheritance rights either from his or her natural paren
from a lifetime or testamentary disposition from his or her nat
member of a class under EPTL 2-1.3.  This amendment neither endo
policy issues discussed in the above cited cases. 

Proposal:

AN ACT to amend the domestic relations law and the estates, pow
in relation to the effect of an adoption by an unrelated pe

The People of the State of New York, represented in Senate an

enact as follows:

Section 1. Section 117 of the domestic relations law is amend

subdivision 4 to read as follows:

4. Notwithstanding subdivisions one and two of this sectio

having custody of a child consents that the child be adopted b

who resides with such parent, after the making of an order of a

consenting parent shall retain all parental duties and respons
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rights with respect to such child, and neither such consent no

adoption shall affect:

(a)  the rights of such child to inheritance and succession

through either natural parent, or

(b)  the right of the child and his or her issue to take unde

lifetime instruments executed by either natural parent or natu

either natural parent.

2.  Paragraph (1) of subdivision (a) of  section 2-1.3 of the esta

trusts law, as amended by chapter 248 of the laws of 1990, is amen

follows:

(1)  Adopted children and their issue in their adoptive relat

rights of adopted children and their issue to receive a disposit

lifetime instruments as a member of such class of persons based u

relationship shall be governed by the provisions of [subdivision

and four of section one hundred seventeen of the domestic rel

3.  This act shall take effect immediately and shall apply to a

after such date, to estates of decedents dying on or after such

and lifetime instruments whenever executed.
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III. Future Matters

The Committee is drafting legislation in a number of areas. 
matters being addressed are:

1. EPTL 7-1.14; Use of a Power of Attorney to Create, Modi
GOL 5-1502 or Revoke a Lifetime Trust

This measure would circumscribe the use of the statutory s
of attorney to create, modify or revoke a lifetime trust.  Curren
not even be aware that he or she is authorizing this rather obs
respect to lifetime trusts, giving rise to a potential for its misu
agent.

2. EPTL Article 7 Termination of Uneconomical Small Tr

This measure would add a new section to Article 7 providin
application by a trustee or beneficiary of a testamentary or lifet
than a charitable trust or supplemental needs trust) to termina
than one hundred thousand dollars when continued administ
is economically impracticable.

3. SCPA 2307 Renunciation of Specific Compensation
Favor of Statutory Commissions

This measure would amend SCPA 2307 to prevent a fiduciary f
will’s directive that he or she receive specific compensation in l
commissions.  The proposal would require that where a will pro
compensation, the fiduciary who elects to serve is not entitled
allowances for his or her services as fiduciary.

 
4. SCPA Article 4 Appearances on Behalf of Persons unde

Disability
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This measure would amend SCPA Article 4 to clarify and upda
allow guardians appointed pursuant to SCPA Article 17-A and Men
Article 81 to appear on behalf of an incapacitated party, while st
court to appoint a guardian ad litem for that party if the cour
proposal would permit the appearance of Article-81 guardians o
guardian had been granted powers under MHL  81.21 authorizing

5. SCPA 206 Non-domiciliaries; Jurisdiction and Ve

This measure would clarify the extent of the Surrogate’s Co
matter jurisdiction in ancillary proceedings, in the wake of Ma
N.Y.2d 591 (1998).   The proposal would amend SCPA 206 to grant juri
of action for the discovery or return of property wrongfully 
within or from the state.  It would also make clear that the sta
jurisdiction is co-extensive with the jurisdictional authority g
Surrogate’s Court under section 12(d) of article 6 of the Constit
determination of whether and to what extent such jurisdictio
particular case being left to the court’s discretion.

6. EPTL 5-1.1-A; Interest on Pecuniary Dispositions
  11-1.5(d),(e)

This proposal would amend EPTL 11-1.5(d) and (e) and EPTL 5-1.1-A
alia, that interest is payable on pecuniary dispositions from the
nine months from the time letters are granted or one year from
decedent's death, without the necessity of litigation being com
payment.  Currently, where there has been a delay in payment of t
estates pay interest, while others, asserting that the law is uncl

EPTL 11-1.5 also currently provides that interest can be paid i
sued for failure to pay the bequest.  Consequently, unnecessary a
litigation is encouraged.  The proposed legislation would make
is mandatory and accrues regardless of litigation.  The proposa
method of calculating interest.
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7. SCPA 2313 Multiple Commissions of Executors or
Trustees

This measure would amend SCPA 2313 to allow, where the dec
specifically provided otherwise, up to three commissions for ex
rather than the present two commissions.  This measure would 
of commissions allowable prior to 1994.  Any concerns over atto
may have been a factor in reducing the number from three to tw
alleviated by the enactment of SCPA 2307-a in 1995.  This proposal w
avoid disputes that can arise when two executors are deadlock
estate to claim an additional expense of administration on the

In addition to the above legislation, the Committee is also 
related to:

1. Changing or eliminating the Rule against Perpetuities.

2. The tax treatment of capital gains in unitrust distribu

3. The voiding of wills of incapacitated persons by Articl

4. Protection of beneficiaries of bank-run mutual funds, v
accountings and other possible procedures.

5. Permitting incorporation by reference in pour-over wi

6. Charging a fiduciary’s legal fees against a litigious ben

7. A method for the orderly transfer of assets from a gua
executor or administrator.

8. Amendment of CPLR 4519, the Deadman’s Statute.

9. The use of attorney-certified death certificates in volu
administrations.
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10. The interplay between statutory limitations on powers
of executors and testamentary trustees and the prudent invest
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