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MR. DUNNE: Good norning. |'m John Dunne, the
chai rman of Chief Judge Judith Kaye's Task Force on
the Future of Probation in New York. Before | say
anything further, it's necessary that | express
particul ar thanks to one of our nenbers, the
Honor abl e Richard Kl och who has arranged for not only
the opportunity to neet here but to neet in such
beauti ful surroundi ngs, which suggests not only the
dignity but the inportance of the Crimnal Justice
Systemin our state and particularly here in this
great County of Erie.

M/ thanks al so to Robert Burns, one of our
menbers who is the probation director for the
adj oi ni ng County of Monroe who has been the
principal -- 1I'Il call himinstigator of the
st at ewi de hearings which have proven after our first
two sessions to be valuable to our deliberations.

So I'm nost appreciative of himbeing here.

Let us get right to the point. In February
when Chief Justice Kaye prepared her State of the
Judi ci ary, anong other things she nentioned how
inmportant -- how vitally inportant the role of
probation is in the adm nistration of justice in our

state. She recogni zed the strengths, but al so she
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hi ghl i ghted sone areas where in her judgnent, and
bei ng reinforced by our study, could well receive
addi tional strengthening as well as sonething |
think some of the other wtnesses wll talk about,
strengthening the funding. Al ways a very difficult
part of any discussion of inproving governnent.

Let nme first introduce to you the nenbers of
our task force, not all of whomare here. But those
who are here, the Honorable John Brunetti, Justice
of -- sitting in the Supreme Court from our
nei ghbors to the east in Onondaga County. W all
recogni ze this man who needs no further
i ntroduction, the great and distinguished D strict
Attorney of Erie County, Frank Cark. And I'm
really delighted that you're with us. As |
mentioned --

MR. CLARK: Thank you.

MR. DUNNE: As | nentioned, Bob Burns is from
Monroe County. To ny left the Director of Division
of Probation and Correctional Alternatives, Robert
Maccarone, who is famliar to virtually everyone in
the state who is involved in the area of probation.
Sitting next to M. Maccarone is the director of --

pardon ne -- the Conm ssioner of Corrections and the
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Conmi ssi oner of Probation in the great Gty of

New York. You Buffalonians realize there is another
great city in this state. Martin Horn, Marty Horn,
has been a faithful participant in all of our
activities. Next to Marty is our distinguished
host, Judge Kl och, and then we have Ed Nowak who is
a public defender in Monroe County and has a | ong
rich history in the area of probation. And finally
at the end we have the distinguished D strict
Attorney of Al bany County, David Soares. And we
hope we nmay be joined by others, and I wll present
themto you as they appear.

Qur first witness, and really the principal
reason why we're here, to hear about the problens in
this inportant part of the state is your very
di stingui shed Comm ssioner of Probation for Erie
County, George Al exander, whose broad shoul ders have
carried not only the weight of his office but also
recent reduction of his personnel and other
resources. And before you address us, | just want
to conplinent you and congratul ate you on the great
| eadershi p you have provided for this conmunity.

Conmm ssi oner Al exander.
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Speaker: CGeorge Al exander

MR. ALEXANDER: Thank you, Senator. | want to,
first of all, thank the nmenbers of the panel for
giving us an opportunity not only to express our
concerns about probation but give -- expressing our
gratitude for giving a face and a voice for
probation. W don't often get the opportunity to
tal k about who we are and what it is that we do and
the inportance of our services. |If | may, | would
like to start out an opening statenent.

Since its initial inception in 1841 by John
August us, probation has energed as the nost
effective nmeans of counteracting crimnal behavior,
nmore so than traditional and nore costly
i mpri sonnent and parol e.

Probation is an inportant part of a |large
conpl ex and interdependent array of governnental,
non-profit, and private agencies that make up the
Crimnal Justice System It is the link between the
arresting officer, the jails, the prosecution, the
Courts, the prisons, and the parole system thus,
probation work is not done in isolation as they are
effected by and have an inpact on many other parts
of an otherw se disjointed system and process.

Probati on enables all parties of the Cri m nal
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Speaker: CGeorge Al exander
Justice Systemto nmake the decisions they do, from
bail to no bail, fromincarcerating or to
considering alternatives, fromdeciding the |ength
of sentence or tine on community supervision, from
classification, all the way to and includi ng whet her
to rel ease soneone to parole supervision or to deny
release. As there appears to be nore focus on
reentry, a termtypically associated with rel ease
from prison, nmuch of the information necessary to
achieve nore positive results is continued in the
wor k generated by probation.

It has the dramatic effect on managi ng | oca
jail population and noving cases through the Courts
in an effective and expedi ent manner.

| have not even begun to talk about the
supervi sion aspect, which | shall do later if given
the opportunity. However, there is a m sconception
of probation only supervises m sdeneanors. Not hing
can be further fromthe truth. Probation virtually
supervi ses the sane popul ation as parole with the
exception of those class A and B fel oni es where
i ncarceration is mandat ed.

In short, probation is the sentence of choice

as it provides for the best opportunity for true
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Speaker: CGeorge Al exander
rehabilitation, can provide a relief for other
conmponents within the Crimnal Justice System and
has a better ability for enhancing accountability.

|"mready to answer whatever questions the
panel may have or address any concerns that you
m ght have with respect to probation in general or
specifically Erie County Probation and sone of the
chal  enges that we have had to face over the past
year or so.

MR. DUNNE: Well, let ne get directly to the
chal l enges. | have been told that there was a
serious reduction in the nunber of probation
officers in your departnment as a result of budget
cuts across the board for the County. Can you tel
us what effect that has had in your operations and
the delivery of services.

MR. ALEXANDER: Certainly. First of all, let
me say, Senator, is that through these budget cuts
that we went from ninety-one probation officers down
to sixty-eight, a dramatic decrease in the anmount of
services we were able to provide. And the results
of those cuts have certainly surfaced in the Court's
ability to sentence. And, certainly, you'll be

talking to one of ny county coll eagues, chief, a few
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Speaker: CGeorge Al exander
nonents from now, and he can tell you the inpact
it's had on the local Holding Center.

The Hol ding Center right now is over capacity.
They're facing many different sanctions fromthe
Conm ssion on Corrections to take away sone of their
variances, and | think a lot of that certainly can
be attributed to the lack of probation officers to
provi de opportunities to relieve the Hol ding Center
of the burden of incarcerating people |onger than
t hey necessarily have to.

MR. DUNNE: The Holding Center, is that what we
old-tinmers used to call jail?

MR. ALEXANDER: Yes, sir. Yes, sir.

MR. DUNNE: That's county?

MR. ALEXANDER: Yes, sir. Those are primarily
pre-adj udi cat ed i ndi vi dual s.

MR. DUNNE: Pre-adjudicated?

MR. ALEXANDER: Pre-adjudicated. Yes, sir.

You can talk to any of the Courts, the Judges.

Judge Kloch certainly will know firsthand the anount
of time we have cost the Courts in terns of not
enabling themto do what they need to do in a tinely
basis, that is sentencing inmates for the crines

they have commtted. It was at one tinme an
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Speaker: CGeorge Al exander
opportunity where the Courts would, fromthe tine a
person was convicted to sentencing, it would allow
us an average of about six weeks to do an
investigation. R ght after our nmassive |ayoffs it
went from six weeks to twelve weeks and in sone
cases fourteen to sixteen weeks before we were able
to get a presentence investigation back to the Court
in order for the Court to do what they need to do.

Now, keep in mnd that sone of these
individuals were still in jail, and | ook at the cost
that we're putting on the local sheriff, the loca
jail admnistrators, in terns of holding on to that
person that nuch longer. You |ook at, also, the
i mpact of not being able to deliver swift justice.
W' re del aying the process unnecessarily because we
don't have the manpower to neet the mandates of the
Court .

Wien we |l ook in terns of our abilities to
provi de supervision -- and I'Il be the first to tel
you, the first one, | think I"mvery proactive in
ternms of going out and naking hone visits and
hol di ng defenders accountable. But one certainly
has to ask the question are we able to hold people

accountable with that drastic cut in our budget and
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Speaker: CGeorge Al exander

in our manpower. We're just really making due doi ng
what we call risk managenent, trying to give the
hi ghest | evel offenders the anmount of attention we
think they woul d deserve. But what about the other
of fenders who nmay not necessarily be on the verge of
reci divating, but may be sonme of our services such
as referrals, advocacy, such as trying to help
reintegrate and rehabilitate thenselves in a nore
positive way. And we're depriving them of their
particul ar services, and | think that we're
depriving probation as a profession, our full
prof essi onal i sm as nenbers of probation, as
directors of probation, as officers within the
probation systemto do those types of jobs that we
need to do to really have a positive inpact.

Probation, if funded adequately, if given the
staff that it should have, probably is the best bang
for your buck within the entire Crimnal Justice
System W can supervise folks. W can connect
people with those types of services that they need
in the comunity. Wth the types of drastic cuts
we're having now, we're just barely getting by.

MR. CLARK: GCeorge, | just wanted to ask. You

have indicated that cuts went from ninety-one to
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Speaker: CGeorge Al exander
si xty-eight.

MR. ALEXANDER: Yes, sir.

MR. CLARK: Do you see any relief in that
nunber comng in the budget which is being prepared
for subm ssion and vote this Novenber?

MR. ALEXANDER: | had an opportunity to | ook at
our budget yesterday, and ny original request this
year -- and, again, | knowthat | wasn't going to
get everything in one year, so it was a buil ding
process -- so ny original request this year was for
fifteen additional officers, three supervisors and
three clerical persons. | |ooked at the budget
yesterday. |'ve got five new officers; that's it.
And so it really, while there is sone relief there
in terns of giving sone fol ks back, it certainly
goes nowhere in terns of giving ne satisfaction that
we have enough to adequately do the job put before
us.

MR. CLARK: How does it conpare in terns of
your fornmer staffing level, let's say ninety, and
the staffing level that we're |ooking at right now,
sonmewher e between sixty and sixty-five peopl e?

MR. ALEXANDER:  Yes.

MR. CLARK: In a county which is nine hundred
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Speaker: CGeorge Al exander
and fifty thousand and a county with the second
| argest urban center in the state, how do you
conpare nunbers-wi se with other, let's say,
denographically simlar counties: Wstchester which
has about nine hundred and thirty or forty thousand
peopl e, Monroe wi th about seven hundred and fifty
t housand, or maybe one of the Long Island counties
that have, let's say, between a mllion three and a
mllion five? How do you conpare statistically
staff-wi se with those counties?

MR. ALEXANDER: Let nme say this. W started
out as being one of the premer departnents within
the entire state. Wen | canme on board in 2000, we
did a nunber of innovative different things, |ooking
at what's going on around the state and what's goi ng
on in neighboring counties, and we were able to
duplicate that for the nost part. And so we put
ourselves in the position where we were one of the
prem er counties.

Now, in direct answer to your question,

M. dark, is that we are dead last -- including
sone of our smaller counties throughout the state --
interns of the staff ratio in terns of the anount

of PS Is that each person has to conplete. In terns
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Speaker: CGeorge Al exander
of the officers per so many hundred thousands of
popul ation, we are dead last in those statistics.

JUDGE KLOCH: What is the workl oad?

MR. ALEXANDER: The workl oad varies, and it
varies for this reason, that there's sone cases that
have mandated ratios. For instance, intensive
supervi sion has a mandated ratio of, | believe,
thirty to one. Juvenile intensive supervision is
fifteen to one, and so those case | oads are capped.
The unfortunate part about it is as we cap those
case | oads other case | oads are not capped, and so
they are rising anywhere up to about two hundred and
thirty-five to two hundred fifty cases per person.
And with that type of a ratio, nost certainly one
has to ask thensel ves how effective is the
supervision that we're able to provide, that type of
a population with those types of statistics.

MR. HORN: If I may, so in the intensive
supervi sion those officers are fully funded by the
state, correct?

MR. ALEXANDER: Yes.

MR. HORN: And the general supervision and
persons are only intensive supervision if the Judge

has directed that they be placed on intensive
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Speaker: CGeorge Al exander
super vi si on?

MR. ALEXANDER: Yes, sir.

MR. HORN: Could you talk a little bit about
t he size of your general case |oads?

MR. ALEXANDER: GCeneral case |oads, again, like
| said, they can range anywhere froma hundred to
two hundred thirty-five and two hundred fifty, and
you get a wide ganmut of different cases on that case
| oad. You've got sone fol ks, although they may not
nmeet the mandates of the Courts in being intensive
supervi si on because of geographic in terns of where
they live at and in terns of famly history, in
terms of their particular needs, they still require
a lot of maintenance, a lot of our input in terns of
maki ng that person whole or making himless likely
to recidivate again.

Whien we tal k about that whole idea of reducing
recidivismand rehabilitation -- and if | can just
go off on a tangent for a nonent. W talk about
sendi ng people to prison to rehabilitate thensel ves,
and | don't think we should kid ourselves in saying
that rehabilitation is going to take place in the
prison, because it can't just by the very nature of

the prisons and the things that go on in prison,
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Speaker: CGeorge Al exander
The only way you can truly rehabilitate a person is
within the community from which he or she lives, and
that's what probation is able to do when properly
staffed, when we're properly funded. Wen | know we
have case | oads of two hundred and fifty or so that
that becones a nere inpossibility to do, so we're
just doing cursory type of probation work.

MR. HORN: Has the anmount of -- the dollar
anmount that you receive fromthe state remai ned
equal ?

MR. ALEXANDER: No. Since | canme on board --
and when | canme on board in 2000, February of 2000,
| believe the state reinbursenent was sonewhere in
t he nei ghbor hood of about 34 percent. Right now
we' re hovering about 17 and 18 percent
rei mbur senment .

MR. HORN: But ny question is: Wen the county
took its cut and you went from ninety-one officers
to sixty-eight officers --

MR. ALEXANDER: Yes.

MR. HORN: -- putting aside the percentage rate
of reinbursenent, did the total dollar value of your
rei mbursenent renmain the sane, or did you | ose state

dol | ars?
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Speaker: CGeorge Al exander

MR. ALEXANDER: Well --

MR, HORN:. D d the state step in in any way to
hel p shore you up, or was your -- did the anmount of
nmoney you recei ved decrease because you were
spending | ess on sal ari es?

MR. ALEXANDER: No. The anpunt of noney did
not increase.

MR. HORN: Dd it go down?

MR. ALEXANDER: Yes. Yes. And it's based on a
proportion of the staff that we hire and what is
rei mbursabl e under state rates, and as those
enpl oyees started to reduce the anount of
rei nbursenment, then it also dw ndles as well.

JUDGE KLOCH: Conmmi ssioner, one thing we've
sort of started to becone experts at is salary
| evel s throughout the state for various probation

departnments. Wiat is your departnents starting

sal ary?
MR. ALEXANDER: | believe our starting salary
is in the neighborhood of about -- we have a

two-tiered system and our systemstarts at a grade
nine, which is a training position. | believe that
salary is somewhere around thirty-four, thirty-five

t housand dollars annually. GCkay. After two years a
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Speaker: CGeorge Al exander

person is pronoted to a full grade el even PO and
that's in the low forties.

JUDGE KLOCH: And just for the record, what is
your present departnent's tine to provide a PSI to
t he Court?

MR. ALEXANDER: Unfortunately -- and what we
t hought we had gone beyond the curve and started to
bring that nunber down to a nore manageabl e nunber,
but just recently |I've had to go back to the Courts
and ask themto allow nme to go back to that
twel ve-week period for a nunber of different
reasons. | nean, we've got requirements now we've
got to take a look at. W' ve got summer vacations
that are certainly a part of that equation

The other things that attributed to that is
that as we are -- we put a big push on for probation
of fi cers because they're the crux of what we do, but
there's the other piece that we also need to have
that we're trying to convince our adm nistration
that they need to invest in, and that's our clerical
staff. Because as many PCs as | put on the new
i nvestigation, when they can conplete themall in a
tinmely manner who is going to prepare them so they

can get to the Courts in a tinely manner? And so
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Speaker: CGeorge Al exander
there's many different aspects of that problemthat
we need to address, both the professional aspect and
clerical aspect. But in answer to your question,
we're still hovering around twel ve weeks again.

MR. HORN. If | may, going back to the issue of
state funding. As | amin New York, | know you are
subject to regul ations established by DPCA rel ative
to the Division of Probation Services. Wthout
exposing yourself to liability, would it be fair to
say that in Erie County you are not neeting those
regul atory requirenents?

MR. ALEXANDER: Yes. |In fact, if I can -- and
|"ve even witten |last year to M. Maccarone, and we
certainly sat down and |'ve had several
conversations with him-- he certainly understands
the flight that we were experiencing and was able to
grant us certain waivers. Sone things couldn't be.

MR. HORN: You have received waivers?

MR. ALEXANDER: W have recei ved sonme wai vers.
Agai n, those waivers still come at a cost that we're
not delivering the service across the board the way
that we shoul d be.

MR. SOARES: Sir, you tal ked about twelve

weeks. Was this twelve weeks to a prepare a




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

19
Speaker: CGeorge Al exander
presentence investigation report?

MR. ALEXANDER: That's twel ve weeks fromthe
tinme that the Court sent it over to assign it to us,
then we assign it to an officer to go out and
conplete the investigation to do all the nuts and
bolts and connect it with preparing a presentence
i nvestigation report, getting it back, and getting
it typed, and getting it into the hands of the
Judge.

MR. SOARES: And are these investigation
reports for offenders who have been sentenced to
stay in prison?

MR. ALEXANDER: That's correct. Well, we do
presentence investigation reports across the board
for just about every Court. W have had to put the
brakes on them | ast year for the Town and Vill age
Courts, and certainly that canme at a price as well.
And | can't tell you the anpbunt of tines that people
in-- certainly in jest, | hope -- were talking
about, you know, putting ne in jail for not obeying
the Court's orders.

But, nonethel ess, when we tal ked about the
presentencing reports, they are nandated by the | aw

for anybody who's going to jail. You could --
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Speaker: CGeorge Al exander
according to the statute, no one can be sentenced to
a termof incarceration without a presentence
i nvestigation report, and that certainly highlights
t he magni tude of the inportance of that report, that
if the Judge can't send sonebody to jail who should
be in jail until we get hima report and we keep
aski ng the Judge, |ook, Judge, | need nore tine,
nore tinme, nore tine, | need nore tine, how nuch
time is necessary before the Judge says, all right,
fine, enough is enough, | got to get this person out
of county jail and into corrections so he can start
t hat whol e process of incarceration?

MR. SOARES: What are the fiscal inplications
for that additional period of tinme that it is taking
for PSI reports to be conpleted on those of fenders
that are going to state prison, because presunably
if you conplete themw thin the six-week tinme period
they are sentenced and they are no | onger occupyi ng
space here in the county, they're not costing the
county any resources and they're now, you know,
they' re being housed at the expense of the state?

So the additional time period that it's taking to
conplete these PSIs are having fiscal inplications

on the County, and you have tal ked earlier about the
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Speaker: CGeorge Al exander
overcrowdi ng at your holding facility. Do you have
an estimate, as far as nunbers are concerned, for
the kind of expenses you have --

MR. ALEXANDER: | don't have an overal
estimate, but | can give you an exanple in terns of
what it costs on an individual basis. For instance,
if a person in Erie County -- and we've had a task
force which | amthe chair of to | ook at the
overcrowding in the Holding Center -- and we have
estimated that it costs roughly one hundred and four
dollars per day to incarcerate sonebody in Erie
County, in the local jail. |If we are adding on a
m ni mrum of six additional weeks to conplete an
i nvestigation, you multiply that six weeks, seven
days a week, by one hundred and four dollars a day,
and that gives you an idea the inplication or the
i npact that we're having on the local jail.

You take into consideration also that the jail
has other problens in terns of overcrowdi ng and
dealing with sone of the nuances of the |ocal |aw
enf orcenent agency and the inpact that they' ve had
and you see that we've put the jail now in the
position where they can't really neet their

particul ar mandate, and so the cost then becones
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Speaker: CGeorge Al exander

exorbitant.

The other part of that cost is that the jail
certainly -- I"'msure the chief will talk to you
| ater about that. The jail is responsible for
taki ng other classes of inmates, but if we are
filling themup wth, just, people who are waiting
sentences then that is an additional cost because
then they face the possibility of having to ship
sonebody else to another jail at an increased cost.
It's not going to cost himnow one hundred and four
dollars a day; it's going to cost him even nore.

The other part of the equation is those dollars
are not reinbursable to the counties because those
folks are not state ready, and until they becone
state ready the state | ooks at it as being the
responsibility of the local jails and the |oca
correctional systens. Yes, sir.

MR. NOMK: M. Al exander, how are you?

MR. ALEXANDER: Good, sir. Good to see you,
M. Nowak.

MR. NOMK: Good to see you again. | would
i ke your opinion. One of the questions we're
| ooking at is should probation be housed in the

judiciary budget or remain in the executive budget.
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Speaker: CGeorge Al exander
" mwondering if you think -- on a theoretical
| evel , where you think it mght be best placed and
why.

MR. ALEXANDER: If you asked ne that question
in 2004, with all due respects to Judge Kl och,
woul d have said | eave ne al one, probation is exactly
where we should be. W need to have our
i ndependence; we need to be able to operate in an
environment that's free fromjudicial influence; we
need to maintain that degree of inpartiality,
because that's one of the inportant aspects of what
we do is to be able to provide a PSI that's strictly
uni nhibited by either the defense attorney or
prosecution attorney or the Judge hinself.

Now, though, the situation has changed, and I
have to at |east consider the possibility of what
woul d happen if we were under the judiciary. You
know, would it -- would this departnment have taken
the financial hits that it did if we were under the
judiciary as opposed to being under the County
Executive, and while |I've not cone to any firm
conclusions, I"'mof the opinion that | need to
really look at the situation and see what's in the

best interests of probation in Erie County. And so
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Speaker: CGeorge Al exander
to that degree, |I'mcertainly open to explore its
position under the County Executive, its present
structure, and under the judiciary and | ook at sone
of the benefits of both.

MR. NOMK: Thank you.

MR. BURNS: Ceorge, | was going to ask you
about the reaction of your adm nistrative Judge and
supervi si ng Judges of crimnal and suprene, and |
was going to ask if the words contenpt of court ever
came up, and you've kind of answered it. But the
other part of that, | was going to ask what you did
relative to the quality of those reports. |In our
ot her hearings we've been having a |ot of discussion
about the value of presentence reports and the
quality of the reports thenselves. It sounds |ike
by extending the anount of tinme you at |least tried
to maintain a valid report, sonmething that could
significantly help the Judge with a decision. But
is that true, or did you have to go down to a
one-or -t wo- page factual docunent?

MR. ALEXANDER: Well, to be honest with you --
first of all, let me say | know it's contenpt
threats. | wouldn't characterize themas threats.

| think they were nore in jest, but they certainly
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Speaker: CGeorge Al exander

were kind of mentioned quite frequently. Initially
it did cause sone degree of angst, then after
under standi ng the personalities of sone of the
Judges and whatnot, | becane a little nore rel axed.
Let ne say, it's certainly not because he's here but
because | truly believe that Judge Kl och and
Judge Sharon Townsend have been very supportive to
ny departnent to the extent we've sat down, had
personal conversations, and they've offered help in
many different ways as best they can keeping in mnd
they had to run their operations as well. So they
have been very supportive. | think there's a nunber
of times where they could have just thrown in the
towel and said, all right, fine, either you're going
to jail or sonebody's going to jail because |I want
to get what | need to get.

| would say that the District Attorney has been
very much favorable with probation. W've sat down
and had conversations with himas well, and
everybody's cone to the table and said how can |
help with the situation know ng they were faced with
certain limtations thenselves with regards to the
presentence investigation reports. W had that

conversation early on with supervisors and with
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Speaker: CGeorge Al exander
staff and saying what is it, can we do the short.
W switched to short-form PSIs, ones that contain
just the basic of information.

And one of the things that we all decided was,
you know, can we really put the Judges in a position
where they can nake a fair decision based on the
scant anount of information, and the answer to us
was no. The other thing was that our
prof essi onali sm as probation, and we said we needed
to still -- despite of everything else -- provide
the Court wth the type of information they need to
make adequate decisions, and so we have not scal ed
down on our presentence investigation reports. W
have i ncluded and continue to include in there al
of the information we feel is necessary so that the
Court can nmake the proper decisions with respect to
the disposition of any particular matter that's
before it. W think we owe that to the Courts. W
owe that to ourselves as professionals. W owe that
to our coommunity. And, to an extent, we owe it to
the Defendant as well to paint as best a picture as
to what the Judge has standing before himas we
possi bly can.

JUDGE KLOCH: First of all, Conm ssioner, the
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Speaker: CGeorge Al exander
quality of the reports has not changed, nyself
| ooking at the reports that | receive fromthe
of ficers.

MR. ALEXANDER: Thank you, sir.

JUDGE KLOCH: | can tell you as well that these
of ficers have cone into ny Court and they have been
anything -- although very discouraged, very
di shearted, very saddened, alnost like there's a
death in the famly -- it alnost has nobilized them
be nore commtted to their task. | have to say that
about your staff. They are wonderful people, and
t he other venues that we've had so far we have had a
| ot of discussions in regard to when a PSI should be
required by the Court.

As you know, currently in the | ow-I|evel
convi ctions there can be a waiver, and there's been
a lot of discussion whether or not that should be
al | oned, whether there should be a PSI in every
case. W've also had discussions in regard to
waving it for the upper level crinmes if you have a
Def endant in front of you who's going away to state
prison, going away for twenty years and there's no
guestion about it, why a PSI. And we've had a | ot

of discussion in regard to that. |In fact, yesterday




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Speaker: CGeorge Al exander
we had a representative fromthe Departnent of
Corrections who spoke about the necessity of the
probation report, indispensable as far as the
reintegration of the individual back into the
community and what they do in the prison setting.

M/ question to you with that long runoff is do
you feel that there should be any nodification or
could be any nodifications to the lawin regard to
t he requirenent of having the PSI?

MR. ALEXANDER: The only nodification that |
woul d recommend, Your Honor, would be that a
presentence investigation be required in every case
that's before the Court. That is the only way that
| personally feel that the Court can make the type
of decision it needs to nmake, whether it's to
rel ease sonebody from parol e supervision, whether
it's to give sonebody an ACD, or whether to
incarcerate the individual. That is the docunent
that is the road map that's going to tell you about

t hat i ndi vi dual .

28

One of the type of things that -- and certainly

for sonmeone who may not know the contents of a
presentence investigation report, if you could

imagine -- for instance, let's take for instance a
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Speaker: CGeorge Al exander
crimnal case. And certainly, Judge, you' re well
aware of this is that throughout the period of a
trial you have got the defense attorney making his
pitch in terns of what reality is; you' ve got the
prosecuting attorney making his or her pitch in
terms of what reality is; and then at the end of the
process sonebody -- whether it's the Judge or Jury
makes a decision that a conviction is warranted.

But then when you think back on it, you certainly

have to say, well, what is it that | have. | have
heard this person's version; | have heard this
person's version. | need sonething that goes right

down the mddle and gives nme an inpartial viewin
terms of what is it that | really have before ne and
what are sone of the other factors, because
everything has certainly been influenced by the
peopl e who have been presenting the case at |arge.
And that's where probation steps in and says, fine,
here it is, an inpartial view W weren't at trial.
W don't know what person said this, said that. But
here it is based on our thorough investigation of
this person's crimnal history, the crine itself,

t he soci al background. W have given you everything

you need to nake a decision with regards to that
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Speaker: CGeorge Al exander
person including his famly life. You know, does he
come froma famly of crimnals or does he cone from
a good famly.

And the reason that's inportant, because it
helps in terns of trying to deliver the proper
sentence to that individual, also the proper |evel
of treatnment if that's warranted. And so we're able
to cone in and give a third-party unbiased view in
terns of what the Court actually has before it, and
the Court is to say, now, fine, | can put all things
together with regards to information | have, and |
can nmake a nore adequate decision in terns of what
shoul d happen with this individual, and it's a
deci sion, then, that isn't just based on things that
are just pulled out of the air but based on factual
i nformati on because we also include in the report,
as you well know, Judge, the basis for the
information that we put there.

MR. DUNNE: Conm ssi oner Horn.

MR. HORN. Two questions, and then | would |ike
you to nmake an observation. | just heard what you
have said, and it's very persuasive. But to what
extent are convictions in Erie County -- what

percentage of them if you know, are the result of
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Speaker: CGeorge Al exander
pl eas within which an agreenent as to the sentence
has al ready been made in which case it begs the
gquestion of how relevant the PSI is, at |east for
the decision as to sentence if it's already been
agreed upon? The second question is: |In the face
of the reduction has crine in Erie County gone up or
down, and are you seeing, given your position, nore
crimes being commtted? M question was that in the
face of this reduction of thirty percent, the
probation officers' high case |oads, has crine in
Erie County gone up or down, and nore specifically
has crimes commtted by probationers gone up or
down? And then, finally, I would Iike you to
comrent on the inpact that these cuts have had on
your Fam |y Court operation.

MR. ALEXANDER: In answer to your first
guestion, with the anmount of cases that are plea
bargained, | think the District Attorney certainly
woul d be in agreenment that the majority of cases in
any jurisdiction are pled out. Certainly it would
take up an enornous anount of time and staff on his
part to try each and every case. It just certainly
coul dn't happen, and so the good majority of those

cases are pled out.
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Speaker: George Al exander
But in response to that, that even hei ghtens

the inportance of the presentence investigation

report itself, because it contains -- to put the
Judge in a position to say, well, what is actually
before ne here? 1've got two individuals trying to

sell me sonething, what is behind the |ine of what
it is that you're trying to sell nme? Wat are all
the elenents involved? And that's the inportance of
t he presentence investigation report with regards to
pl eas.

Wth regards to crime, | think that the quality

of life in Buffalo -- certainly in Erie County --
certainly has suffered. | don't know the exact
nunbers. | don't have the exact nunbers before ne,

but I think that when you look in terns of violation
rates, when you look in terns of the nunber of
absconders that we're experiencing, certainly that's
attributable to the anount of PGs that we have on
staff. And we've overheard in our departnent -- and
it's been repeated to ne several tinmes -- how
individuals will cone in and pretty nuch laugh in
the face of the PO when the POtells themthat they
have to do this and that and the other. They said,

well, you're not going to be around that nuch | onger
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Speaker: CGeorge Al exander
anyway, why do | have to worry about you. There's a
certain anount of disdain they now have devel oped
because of probation and as a result a certain
anmount of disdain they've devel oped towards the
Courts, because they're under the inpression that we
can't enforce what the Court inposed upon us to
enforce. And certainly that is present and has an
i mpact on the quality of supervision.

MR. HORN: Let ne be clear. You' re saying that
poor probation supervision, inadequate resources,

di m ni shes the authority, the dignity of the
judi ci al systenf

MR. ALEXANDER: Absolutely. Absolutely.

MR. HORN: Finally, the Famly Court, the
i mpact on Famly Court?

MR. ALEXANDER: The inpact on Fam |y Court has
been dramatic. Famly Court deals with PINS and
JDs, things of that nature. W've had a trenendous
problem First of all, we had to get rid of our
Juveni |l e Rel ease Under Supervision, a
pre-adj udi cati on program where we were trying to
prevent kids from being | ocked up outside of their
honme because of whatever events they nmay have becone

involved in. W had to elimnate that particul ar
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Speaker: CGeorge Al exander
unit, still there's a mandate to prevent as nmuch as
possi bl e out - of - hone pl acenents.

And how do you do that and nonitor those
individuals in the community with di mnished staff
and then get the results that the Courts expect from
you? You know, ny expectations of nonitoring
juveniles is to be able to hold them account abl e.
Say, fine, we want you in at 7 o'clock, 8 o'clock,
and then be able to nonitor and hold that person
accountable. W're not able to do that. W can
tell the individual we want you to do X, Y, Z, but
it doesn't take long for themto figure out you're
not able to enforce X Y, Z

MR. HORN: So is it your position that the |oss
of resources for your departnent has resulted in
unnecessary and perhaps i nappropriate detention at
the time of kids to their detrinent?

MR. ALEXANDER: It has. It has. One of the
other things through Famly Court that we are often
given the option to detain, and | think we have been
using an option to detain nmuch nore than we nornally
woul d have several years ago. Were we were able to
work with the individual and work with the famly,

we've been trying to collaborate through Soci al




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

35
Speaker: CGeorge Al exander
Services and ot her agencies, but we're still not
able to do those types of things that we once were
able to do. Yes, sir.

MR. CLARK: | would just like to nmake one point
that was part of that question. Wll, we probably
pl ea, you know, 90 percent or, you know, give or
take one or two up. | would say not five percent of
those pleas are agreed-upon sentences. So that if
we're tal king about a hundred pleas, | would say
maybe five of those hundred are agreed-upon
sentences which the Court has al ready endorsed. The
other 95 are open to the Court's discretion.

MR. HORN: And PSI is rel evant?

MR. CLARK: Exactly.

MR. DUNNE: Let ne put on that, if | may,

M. dark.

MR. CLARK: Yes, sir.

MR. DUNNE: | know that you recently served as
president of the State District Attorney
Associ ati on.

MR. CLARK: Yes, sir.

MR. DUNNE: The figure you have quoted, five
percent, is startling. Not criticizing one way or

the other, do you feel that that's the usual rate
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Speaker: CGeorge Al exander
t hroughout the state?

MR. CLARK: To answer that question, | don't.
| think that if we probably |ook statew de, if we
start down in the netropolitan area, | would think
that that figure would be significantly higher,
four, five, six, seven, ten tinmes nore than that
hi gher because that's -- | think in many ways it's
with the crush of work we don't get caught up with
A B, C D W start talking about realities one,
two, three, four. So that I -- and | think that
that probably is the tone to a greater or |esser
degree throughout the state. | think we probably
have the | owest percentage in the state and, again,
not criticizing.

One, |'ve been involved for thirty-five years.
There has been a resistance wthin our judiciary to
accept that type of arrangenent. Sonme Judges wil |
on occasion, nost don't like it. They feel that
it's an unwanted inposition on their discretion.
There are many Judges that won't take those pleas.
They sinply won't do it. So that -- | think that
it's as nmuch a product of our history as anything
el se, but nonetheless it's a reality that we all

have to deal with. So it nmeans that the probation
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Speaker: CGeorge Al exander
departnent's reports then becone that nuch nore
significant to each Judge in determ ning whet her
they want to cone down on any particul ar case.

And | think that it has -- | nmean, if we did do
nore agreed-upon sentences, | think that it would --
it mght speed things up a bit. But, you know, it
is what it is, and we've lived with it for a long
time, and it seened to have worked. W' re not
suffering in ternms of pleas, but | think that
particularly in George's case recently the fact that
we don't have any expedited system has nade the
crush of that workload that nuch bigger.

MR. DUNNE: Thank you.

JUDGE KLOCH:  If | could. W asked this of
al nost every probation director that appeared
yesterday in front of us, and | have to ask this
particularly comng fromthis area. |If we strike
gold and if we convince the |egislature in whatever
fashion to increase the level of financial support
to the local probation departnents, what assurance
does this conmmttee have and what assurance can we
give to the state legislature that it won't result
in a decrease of a local contribution to the

Probati on Departnent, their own Probation
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Speaker: CGeorge Al exander
Departnent, so that they can use the noney instead
to fix roads or cut trees?

MR. ALEXANDER: Well, | think that, first of
all, the county would be less likely. | nean, they
are already contributing roughly 80, 83 percent of
our budget right now, so any savings to them
certainly would be of a benefit and coul d al nost put
themin a position to say we can't afford to not
invest in the service because we're getting adequate
rei nbursenent. By the way, that's one of the
reasons why probation stood out so nuch and took
such a hit, because we were getting such small rates
of rei nmbursenent.

Soci al services and sonme of our juvenile
conponents, juvenile detention, were getting as nuch
as 50 percent and in sone cases 65 percent
rei mbursenment and sone cases, Social Services, a
hundred percent. So they didn't have to take as
much as a hit, but when the majority of the
burden -- financial burden rests on the County,
probation said we've got to cut out our biggest
debt. One of them was probation. That's why we
took such a hit.

| think when you start to see such a conm t nent
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Speaker: CGeorge Al exander
on a state level of investing dollars that, nunber
one, you're going see the county itself taking the
position that probation is the entity that provides
t he best opportunity for rehabilitation, provides
t he best opportunity for reduction of recidivism
You can't afford not to invest in probation, just by
way of statistics in terns of recidivism
Recidivismrates for probation nationw de is about
thirty, thirty-five percent. Conpare that to parole
where it's nore like 50 to 60 percent.

So you're getting a bigger bang for your buck
and getting an opportunity to rehabilitate a person
prior to going to prison. Once they have gone to
prison -- it's ny contention that you can't
rehabilitate in prison, and once they cone out of
prison that the barn door is already shut. You can
do what you can to maintain that person as best as
you possi bly can, but the best opportunity for
rehabilitation exists at the front door.

So | think with the proper investnent of
resources that we coul d have nore nmanageabl e case
| oads, that we can do those types of things that are
necessary to pay attention to detail or pay

attention to what are the wants and needs of
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Speaker: CGeorge Al exander

probation, what are the wants and needs of the
victim what are the wants and needs of the
community. And then when we're doing things |ike
hone visits, we can take an extra look in terns of
what it is that we're seeing and wei ghing out the
rel evance, sone things that we may be overl ooki ng
that m ght be inportant that could help us to deter
that person fromfuture incarceration

But, again, in many instance we're not able to
pay that close attention to detail. Wth proper
fundi ng we can have those types of case |oads that
are manageabl e and gives us an opportunity to have
an edge agai nst recidivism

JUDGE KLOCH: Thank you.

MR. BURNS: Ceorge, alnost every large city,
| arge county in New York State has had its crisis
year where there are deep cuts, layoffs of officers,
and the kind of crisis that we're tal king about
here. Yours may well|l have been the deepest -- and |
don't know if anyone has done a conparison, but it
sure sounds that way. During those darkest tines is
when | would try to call you and only get voice nail
and be afraid that you had been | et go yourself.

MR. DUNNE: Held in contenpt.
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Speaker: CGeorge Al exander

MR. BURNS: Held in contenmpt. Wen | realized
you were dipping into the sixties as your nunbers of
case-bearing officers -- and in Monroe that brings
you al nost to a level just half of what we have, and
you're going to hear about our crisis in a few
mnutes -- when it got that bad, was there any
di scussion in your office or in budget division or
the county attorney's office about literally
folding -- looking at that little piece of the
executive |law that says sonething about the State of
New York being required to step in if a county just
can't deliver services? Dd it reach that point?

MR. ALEXANDER: It did. In fact, a nunber of
the justices that | have had an opportunity to sit
and talk with have nade nention of that on several
times to listen, you know. And they --
M . Maccarone may have even recei ved sone
correspondence from sonme of our |ocal justices
asking for a state takeover because of their -- our
inability to provide the services to the |evel they
expected and then as a result their |ack of
confidence in ny departnent.

And so certainly that has been the source of

much conversation, the source of nmuch angst as well.
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Speaker: CGeorge Al exander
Because, | nmean, in spite of everything else, in
spite of the cuts, no one likes to be | ooked upon as
bei ng ineffective and not being able to deliver
those services. And so while | didn't take a
personal front to it, it certainly was sonething I
didn't like hearing, that we weren't able to provide
the services that we were supposed to be supplying.
That's sonething that | think every probation
di rector never ever wants to hear from anybody in
spite of the situation. But still it was reality,
and certainly the Courts had their nmandates. They
had to do what it is that they need do, and so those
conversations took place several different tines.

MR. BURNS: You know, | don't want to take away
fromthe speakers, but perhaps in Novenber -- just
to make sure the Task Force is aware -- we can have
Bob or his counsel just give us an overview of that
section of law that if a county does say -- whether
it's a small county or a county the size of Erie,
I"min crisis | cannot provide probation services,
is the Governor required right now to find the noney
to conme in and provide those services just so we're
aware with that

MR. MACCARONE: Actually, | can conmment on
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Speaker: George Al exander

MR. DUNNE: Pl ease, do.
MR. MACCARONE: W' ve | ooked at that section of

aw, and | have the power as State Director to

render a finding that a county is not providing an

adequate |l evel of services, and then it actually

shifts the burden to the local |egislative body to

address that situation. So before there's any

t akeover by the state, it requires the County to

address the situation as you would expect it would

be.

of a

So the State's position -- and this is not nore

guestion, Ceorge, but a coment -- is we have

recogni zed that the cuts in Erie County have

crossed -- to sone extent have gone across the

board. They have been certainly nore egregi ous and

deep with the Departnent of Probation. But, let's

face

it, Erie County has been facing a rather

substantial fiscal challenge, and the County

Executive has worked very hard, | know, with his

budget director to try to conply with that. One of

the things that | think we've got to keep in mnd,

everybody's got to keep in mnd, is that there is a

fiscal board in control right now managing affairs.

MR. ALEXANDER: Yes.
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Speaker: CGeorge Al exander
MR. MACCARONE: So with respect to the County,
Judge d ark's question would the County

automatically put those revenues into probation

services, I'mnot sure it has entirely the power to
do that. It has to do that with the Control Board.
And | have net George and | would ask -- one of the

gquestions | can ask you is the five probation
officers that you did get, are they targeted in any
one area?

MR. ALEXANDER: Well, yes, pretty much for
i nvestigations. And that was when we had
conversations with the County Executive which was at
t he behest of sonme of the |ocal Judges in terns of
our turn-around tinme and the cost to the local jails
in terns of people that we were holding on to
unnecessarily, so investigations. So one of the
things with investigation, it certainly -- and |
hope to relieve the other remaining case-carrying
PGs of investigation. R ght now we're spreading
i nvestigation out not only anongst our investigatory
staff but anongst each PO So |I'm hoping to be able
to pull all of that back and concentrate all the
PSIs in the investigations unit.

MR. MACCARONE: In the neetings that you and |
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Speaker: CGeorge Al exander
had, it cane out -- and we talked to the County
Executive at the behest of the admnistrative
Judge -- it becane clear that the power of the
county -- and the commttee has to be mndful -- to
add resources are sonewhat |limted, that that has to
be done with the cooperation and support of the
Fi nancial Control Board. So right now there's sone
things that the county is constrained in doing,
certainly. But, you know -- as you know, we
continue to nonitor and | ook at this budget that
Erie County is comng up with, and in support of
probation services, in light of the actual services
that it delivers not only to the judiciary in the
preparation of presentence reports but your
departnent's ability to supervise offenders in
concert with the rules and regul ations of the state
di vi si on.

MR. ALEXANDER: If | may, one of the things
that you had al so asked earlier about the inpact of
our department with our reduction in officers per
hundred thousand. | nentioned that figure earlier.
Per hundred thousand, we have approxi mately eight
officers, the |l owest ratio throughout the state.

You' ve got ratios as high as thirty-three per
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Speaker: CGeorge Al exander
hundred t housand in Al bany County, but for Erie
County it's eight PGCs per hundred thousand of the
popul ati on which, you know, you can do the nmath
itself and it's horrendous.

Wien we're tal king about the tinme it takes to
do a presentence investigation, you know, ours is
the worst in the state. Again, on average of about
ten, twelve weeks rather and you have got sone in
Onondaga County in particular that can do it wthin
ten business days, and it shows you the disparity
t here because of our lack of staff. Wen we talk
about the nunber of PSIs -- the probation
i nvestigation reports assigned to each officer --
we've got sixty-eight per PO again, the worst in
the state. The next closest to us would be
West chester County that has thirty-nine per officer.
And so we're certainly in dire straits when it cones
to our ability and the workl oad that's been assigned
to us, and on top of that we're still doing things
i ke Qperation |Inpact where we interface with the
| ocal |aw enforcenent, Project Safe Nei ghborhood,
same thing, interfacing with the federal authorities
and local law authorities to resist gang activity

and to infiltrate those areas of a high degree of
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i nportance. DNA collection, DW supervision, a lot
of those specialty types of operations that we
continue to perform and we performit to the best
of our ability.

But, again, | think at some point soneone has
to ask the question, how effective are they. You
know, the reduction of staff that they've had.
don't want to | eave here, though, with the
i npression, though, that probation is not effective,
because it certainly is if given the right anount of
funding. |If given the right anmount of attention,
probation probably is the best opportunity you have
to change crimnal behavior. |It's the best
opportunity to supervise the individuals in the
community while they are going through the
rehabilitative process. |It's the best opportunity
to bring together all elenents of the Crim nal
Justice Systemfromthe arresting officer to the
police to corrections to parole to everybody that's
involved in that whole disjointed operation. |It's
the only entity that really brings together all of
t hose disjointed parts and has them worki ng together
as a snooth congress, a snooth machine, if you wll,

that brings everything together full circle so
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peopl e have an understanding what it is that we
have.

And it's perforned at that particular tine at
the front end of the system not at the back end.
That's the opportunity that we provide to the
community in terns of public safety, and | think
with given the proper staffing levels that we
probably provide the sane, if not better, |evels of
community safety than at the |ocal police because we
know what it is that we're supervising out there,
and we know how to supervi se.

MR. DUNNE: M. Al exander, thank you very nuch.
Bef ore you | eave, you've al nost used the thirty
mnutes allotted to you. Perhaps if there any other
gquestions or coments?

MR. MACCARONE: Just one final request,

Senator. Conm ssioner, do you have a copy of that
report conparing Erie County with the other counties
with respect to presentence investigation and
super vi si on?

MR. ALEXANDER: | do.

MR. MACCARONE: Do you have a copy you coul d
submt to this commttee?

MR. ALEXANDER: | do have copies of the
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presentation | made this norning. |[|'Il be happy to
| eave that, and I'lIl give you copies of the staffing
ratio so that will be included as part of the
packet .

MR. DUNNE: Thank you very much.

JUDGE KLOCH: Thank you.

MR. ALEXANDER: Thank you all very much for the
opportunity. Like | say, it isn't that often we get
an opportunity to talk about probation and it's
ef fectiveness and inportance in the Crimnal Justice
System So | really appreciate the opportunity and
the tinme you gentlenen took to cone here to Erie
County and talk with us about probation.

MR. DUNNE: Thank you for your hospitality.

Qur next speaker is the president of the Mnroe
County Probation Oficer's Association, is Jennifer
E. Ball. Good norning.

M5. BALL: Good norning. M nanme is Jennifer
Ball. | ama Monroe County probation officer; |I'm
al so the president of the Monroe County Probation
Oficer's Association; and in addition, |I'malso the
Region 6 vice-president for the New York State
Probation Oficer's Association. | tell you this so

you know who | am but |'mactually speaking to you
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today as a line officer.

| have been a probation officer for over ten
years. Wile | acknow edge that probation is not a
perfect system it is right now what we have, it is
all we have. It is by far the first and nost popul ar
sentencing choice in New York State. There are
currently over 8,000 adults on probation in Mnroe
County. \While there has been sone energence of
specialty courts, courts where case nanagenent may be
given, and it is seen that may be duplicating
probation, not everyone conmts specialty crines.

So as you nove forward today with your research
regarding the future of probation, |I'd like to speak
to you in regard to what a probation officer would
l'ike.

First | can tell you with great certainty that
no probation officer got into this line of work with
t he thought of making big noney. |In actuality,
anyone who may be interested in getting into
probation has several downfalls to consider. Despite
the stress and the danger associated with this job,
the | ocal governnents are still unwilling to pass the
25-year retirement plan that was passed at the state

| evel years ago. |In addition, despite the fact that
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probation officers are required to hold a Bachelor's
degree, we are paid simlarly to other county
enpl oyees whose education requirenents are nmuch | ess.
Qur jobs are dangerous, they are stressful, and they
are always filled with conflict. So when you ask why
is it that probation officers do this job, | truly
believe, | speak for nyself and also ny fell ow
officers, that we do this job because we want to
assi st people in changing their lives. So | guess
then it comes down to what do we need in order to do
this?

Probation officers want to be conpetent and
t horough, we want to be able to respond to citizens
conplaints, we want to be able to talk to a victim
and be able to give them answers. W'd like to know
the particulars of our probationers' |ives and cases
wi t hout having to refer back to the file. W also
woul d like to know what is going on with our
probationers on a daily basis.

Wth case | oads nunbering into the 150s,
obviously this is inpossible. Reports becone an
assenbly line as we try to just nove people through.
Oficers frequently take over 35 reports on their

report days, that would be 35 probationers. Due to
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tinme constraints, often drug screens aren't done
because we have to nove people in and out, a lot of
times questions aren't asked that would be val uabl e
guestions to ask.

In addition, while an officer is taking those
reports, they can get up to 25 voice nails while
they're away fromtheir desks. The majority of those
phone calls, quite honestly, will not be returned
despite a best -- the best effort of the officers.
That neans that this is lost contact w th agencies,
with treatnment providers, possibly even with famly
menbers. And it's the case | oad, the overwhel m ng
case |load that prevents us fromfeeling as conpetent
and thorough as we would |ike to.

Probation officers would also |like to act
qui ckly. Wien we receive calls fromcitizens or
famly nmenbers -- say a famly nenber calls and says
ny husband is hone right now and he's intoxicated.
They don't want to hear us say, well we wll take it
up with themthe next tine they cone in to report,
which is next nonth. They want to see us at their
house. They want to see us holding their famly
menber account abl e.

Wen we file violations, we would |ike to get
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our information to court as quickly as possible, but
instead we find oursel ves maki ng copi es because we
don't have clerks who do that for us. So we end up
maki ng our own copies and delaying the entire
process.

An exanple would be with our electronic
monitoring program Not only do we want to know t hat
a probationer is hone when they're supposed to, but
we would also like to know that they're in treatnent
when they're supposed to be, or they're at schoo
when they're supposed to be, and we have the
technology to do this. W have equi pnent that would
allow us to drive by a treatnment agency and know
whet her that probationer is inside. Unfortunately,
we don't have the manpower. So we do not perform
that duty; and as a result, if soneone |eaves to,
say, go to treatnment, they could be out running the
streets, commtting new crines.

In regard to arrests, we want to know
imrediately if our probationers are arrested, or if
they have warrants. Fortunately, and we are very
fortunate in Monroe County, we have this technol ogy
and this communication right at our fingertips. W

also -- we end up finding out about this information
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oftenti nes before we receive that state notification.

Anot her exanple would be curfews. Thanks to
initiatives and prograns in Monroe County |ike N ght
Wat ch, we have the ability to check on probationers
late into the evening and take imediate action if we
find that they're not honme. And we are quite aware
that imedi ate sanctions are the nost effective
sancti ons.

As probation officers, we want the courts to be
responsive. W want to know that courts take our
violations seriously and that they're willing to act
on them Sonme probation officers have cases where
t here have been four or five violations of probation
filed on one individual, and that individual remains
on probation. Probationers frequently conmt new
crimes while violations are pending, and yet they
remain in the conmunity. W want to be able to
comruni cate with the courts and get our voices heard
of ten because we cannot be in court.

On an average general case load, if there are 30
or 40 viol ations pending, you sinply cannot nake
every court visit. Actually, wthin Mnroe County,
our E-mail systemand the ability to have court

l'i ai sons has increased our abilities to be able to
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communi cate with the courts.

Probation officers want to be respected. 1In
Monroe County we are fortunate to have very good
relationships with local |aw enforcenent, and the
reason for that is the collaborative efforts that we
have, including N ght Watch, Operation Inpact, and
Cease Fire. They respect us and they respect our
training, and they're nore willing to help provide
information to us, and I'Il give you an exanpl e of
t hat .

| currently supervise a felony DW case | oad.
This is supposed to be a nore intensive case |oad,
and ny nunbers are approxi mately 110 probati oners.
received information that ny probationer and anot her
probati oner had engaged in a fight in a bar. MW
probationer's girlfriend, who was al so on probation,
was present that evening as well. Al three
probationers were on for DW, all three probationers
were drinking, and all three probationers did not
have driver's license. Wile no charges were fil ed,
the Monroe County deputy took an extra nonent to
wite up information and provide us with this
information, and that is invaluable. Even if we

don't have a -- a charge, we have witten
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docunent ati on of what actually happened. That is
absolutely invaluable, and that is part of a good
col | aborative effort between | aw enforcenent
agenci es, which again we're very fortunate that we
have.

But above all else, probation officers want to
go hone safe to our famlies. Probation supervises
nore felonies than both parole and the Departnent of
Corrections conbined. Probationers are nore violent
now t han ever in the past, many of them are on
probation for weapon related charges. Probationers
assune that we, like police, are trained and arned,
and they see us as a threat when we are in their
nei ghbor hoods. No one on the panel today, |'m sure,
woul d deny that a bulletproof vest is a val uable
pi ece of equi pnent for probation officers. 1'd |ike
to point out that a firearmis sinply another
val uable tool to protect our safety. Oficers run
into weapons in the streets, we have officers that
have to confi scate weapons, they run into weapons in
the hones, they run into weapons on probationers. So
our firearnms training is absolutely inval uable.

Wiile we work with these ot her agencies, whether

it be through Cease Fire or N ght Watch, they expect
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us to be trained, they expect us to be know edgeabl e,
and they expect us to be able to assist them back
them up, and work with them w thout being a
liability.

So essentially, no matter who ultimately
oversees probation, we as probation officers, we need
resources, we need tools, and we need technology to
mai ntain quality supervision over our ever emnerging
case loads. The future of probation must include
provisions for this. Thank you.

Do you have any questions?

MR. DUNNE: |'m sure we do.

MR. HORN: | have one question. You nentioned
the | arge nunber of weapons cases. Those firearns
cases or knives?

M5. BALL: Firearns.

MR. HORN: My understanding of the statute of
New York, creates a presunption of incarceration for
a person who either possesses firearm uses a firearm
in the comm ssion of another offense. Do you have
any sense about why so many nore people are getting
probation?

M5. BALL: Well, | think in general nore people

are getting probation now because of jails, because
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of overcrowdi ng and because of a |lot of even the
col | aborative efforts, sone of the efforts that they
have done inpact other -- other collaborative efforts
have actually uncovered these weapons. So not only
are nore people being arned, nore people are being
arrested for that, but even while on probation we're
continui ng, because they have a disregard for the
law, we're continuing to find them
MR. HORN: |'mjust questioning why they're
bei ng sentenced to probation rather than to a period
of incarceration. It got harder?
MR. MACCARONE: Yeah, now.
MR. HORN:. But presumably, all of these people
got placed on probation before the recent statutory
change, and ny question is how does that happen?

MR. MACCARONE: The | aw does not nandate j ail

MR. HORN: The |l aw says that before putting a
person on probation, that there has to be a finding
on the record that if this were to be justice and
that probation is the proper setting.

MR. CLARK: If it's pled to the D. If it's pled
to an E preindictnent, that permts a probationary

sent ence.
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MR, HORN:. So a lot is pled down.

MR. CLARK: It could be a plea indictnment E
felony plea, which permts the court to inpose
probat i on.

MR. HORN: | see.

MR. BURNS: And to the chagrin of the district
attorney, that mtigating factors subdivision for the
D felony has been used in Mnroe at |east a nunber of
times with conceal ed handguns.

MR. MACCARONE: And now it's been changed.

JUDGE BRUNETTI: | just checked with John, it
hasn't been chaptered yet. They're trying to clean
it up.

JUDGE KLOCH: O ficer, thank you for your
testinmony. Do you see any problem -- yesterday we
heard sone testinony in regard to problens with the
court in regard to delays in dealing with delinquency
applications nmade to the court and actually noticing
hearings in regard to alleged violations. Do you see
any problemwth that in Mnroe County?

M5. BALL: | think what we're seeing in Mnroe
County is -- to give you an exanple, if | were to
file a violation of probation today, it would go to

nmy supervisor who would sign off on it, it would go
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to ne to nmake copies of it, and then it would go to
our clerk to have it entered into the conputer. At
that point she would then send it over to the court,
they woul d send us back information, and then a --

t he delinquency would be signed. That, in itself,
coul d take several days.

JUDGE KLOCH: What about the court? Are you
del ayed by the courts?

M5. BALL: Once we get to court, | think we've
seen an inprovenent. | think that we are seeing that
the court is handling cases nore efficiently, trying
to get them disposed of nore quickly, or noved on to
whether it be a nental health or a drug court. So |
think now nore so than the past we're seeing a better
managenent of the cases.

JUDGE KLOCH: Thank you.

MR. MACCARONE: So Mss Ball, can you tell us
what tine frane it really takes to get to a probation
viol ation hearing in Mnroe County?

M5. BALL: For an officer to file one or for it
to actually go to the court?

MR. MACCARONE: To get it on the cal endar to be
heard before the court.

M5. BALL: | would say -- well, to get it to the
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court would probably take three to four days. To
actually get a court date would probably be two to
t hree weeks.

MR. MACCARONE: Two to three weeks. | didn't
mean to mnimze, by the way, before, the inportance
and severity of the cases that you officers handl e,
particularly with weapons. | think Conm ssioner Horn
makes a very good point that, in fact, many, many of
t hese weapons, firearns specifically, find their way
onto the ranks of probation supervision and, indeed,
it has been increasingly a serious popul ation that
you manage. Do you have vests in Mnroe County?

M5. BALL: Yes, we do.

MR. MACCARONE: GCkay. And as a nenber of the
Probation O ficer's Association, do you have any
feeling for its neighboring counties? Are they
simlarly outfitted with protective apparel ?

M5. BALL: | would say that they are becom ng
nore so, but there are definitely counties in -- in
our region that not only may they not have vests, but
they have to use their personal cars to do hone
visits. They have to -- they may not have radi os.

W are very fortunate in Monroe County, we have 911

as a dispatcher, so we can go out any tine we |ike.
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Alot of times in the nore rural counties, | know
that they are taking a personal car and possibly a
cell phone, that may work. They don't have radi os,
they don't have the technology that mninmally we all
need in order to be able to do the job safely.

MR. DUNNE: Any further questions?

MR. NOMAK: Just one quick question.

MR. DUNNE: Yes, please.

MR. NOMK: Probation Oficer Ball, in your
years of experience in Monroe County, have you seen
your job -- do you think it's changed from nore of a
rehabilitative to | aw enforcenent because of the
serious nature of crinmes, the nunber of people put on
probation, or has it remai ned about the sane?

M5. BALL: | think that overall, the
probati oners have becone nore violent and we have had
to, as aresult of that, step up our own | aw
enforcenent aspects. | think that every probation
officer is very nmuch capable of working with a
probationer in rehabilitating. But when we go out to
do our curfew checks or our honme visits wthin sone
of the worst streets in the Gty of Rochester, in
order to get hone to our famlies, we need the vests,

we need the firearns, we need all of that, not to
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becone nore |aw enforcenment or nore adversarial, but
we need that for our own protection, just as we need
the 25-year retirenent, which we do not have.

MR. NOMK: Thank you.

MR. DUNNE: Any other questions? Thank you very
much.

JUDGE KLOCH: Thank you.

M5. BALL: Thank you.

MR. DUNNE: Qur next witness or speaker is the
director of the New York State Defender's
Associ ation, M. Jonathan G adess. Good norning,
Sir.

MR. GRADESS: Good norning, Senator. |'m going
to change the tone a little bit. I'mrejoicing in
what Comm ssi oner Al exander said about mnaki ng people
whole. | have been | ooking since |ast week. A
little bit of history, and | wanted to share sone of
it wth you because it inforns ny perspective. The
testinmony in which | brought copies of today is
entitled returning probation to its roots. | want
to take us back a little bit to the 1960s. |
actually | ooked at your funding, probation's funding
back to the 1950s, and |I'l|l share sone perspectives

on that as well. But we had a Penal Law Revi sion
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Conmm ssion that nmet from 1964 until the new Pena
Law which was created in Septenber of 1967. The
wor k of that conm ssion continued another coupl e of
years, and then by 1971 we had on one hand a new
Penal Law and a new Crimnal Procedure Law. And if
you | ook carefully at the two those taken together,
there was trenendous respect for probation at that
tinme.

If I recall it correctly, one could receive
probation for every single offense bel ow nmurder
wi t hout exception, and the nmechani sns that were put
into the Crimnal Procedure Law were really designed
to call for a sentencing advocacy. They were called
and all owed for defense | awers to prepare
present ence nmenoranda. The CPL consisted of and
all oned a presentence conference. The idea of
having a real process in which the formulation of a
sentence was not driven by the issue of
under fundi ng, not driven by mandatory sentencing,
not driven by the call to efficiency but driven by
creating a sanction that ought to be inposed on
people. It recognized, | think quite clearly, that
liberty was at stake at the tine of sentence.

By Septenber of 1973, all of that was gone.
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The Rockefeller Drug Law and the Second Fel ony
O fender Law cane into existence and we started on
what | think has to be viewed as a downward spiral
for probation, and that downward spiral wth the

creation of mandatory sentencing

- mandatory
sentenci ng, that seens sonehow always to join us in
an election year -- in 1976, 1978, 1980, on and on
into the '90s when we ended up aboli shing
i ndeterm nate sentencing comng up wth determ nant
sentenci ng, having nore nmandatory sentences and nore
support for it.

If you take a |l ook during this period of tine

at the state rei nbursenent rate, when | started with

the Defender's Association -- as | look at alittle
chart that | nmade -- that rate was 42.5 percent.
Last year the final reinbursenent -- state

rei nmbursenent rate was 18.9 percent. That downward
spiral conbined wth mandatory sentencing, conbi ned
with the cutbacks that you have been hearing this
nor ni ng, have set a stage for probation being
di srespected and have had an inpact in driving the
quality of probation's work.

The thing | really wanted nost of all to talk

to you about today in perspective, and that is the
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concept of probation officers, social workers versus
cops. | think, as you may have been discussing it
on this panel, ny preference is for social workers.
| won't waste tinme telling you that, and | want to
share with you the perspective it brings ne there.
| have had the privilege for all of the years of ny
professional life to work for marginalized peopl e,
peopl e who are w thout supports who are -- | have
advocated for them
| have represented them and what | have
| earned is perhaps a sinple lesson that all of you
know, and that is that what is really needed in the
lives of vul nerable marginalized people is a person
who sees them as a human being, who treats them as a
human bei ng, who declines to be expedient with them
who is in cultural conpetence with respect to them
and who serves them That is the tradition that I
believe is probation's duty and calling. | believe
it is where probation should be when your work is
done. | believe it is the creative role that
probation should play in this state.
| think that as long as probation is painted
with a green bureaucratic dull paint of bureaucracy,

it wll fail to do the job that it needs to do. |
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think that the pressures that drive it are sonewhat
obvious. | think they cone fromfunding, but | also
think they cone fromthese other things nentioned,
mandat ory sentencing, et cetera. But | think we
know -- perhaps it is a dark little secret that we
don't tal k about enough. W know that prisons fai
as an institution. W know where the resources for
i ncreased probation, therefore, are, and we ought to
think as we go forward about the infusion of
resources to allow probation to do its job.

And | want, for the purpose of this, to focus
precisely on the question | have now heard you
address for two weeks, and that is the PSI. Let ne
ask you for one brief nmoment to picture that not
that we're in this Cerenonial Courtroom but rather
we're on a tier at Constock or Attica or Auburn and
that we have been sentenced there and are sitting in
a cell and that the case |oads of our |awer are
ratchetted up even higher than that of probation and
have elim nated our conmunication with our counsel.
And we sit there isolated, but in our hearts we know
that sonewhere in the bowels of that prison are
circulating sone six or ten pieces of paper called

the P SI that absolutely control every nonent of our
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life. And | urge you to make no m stake about the
significance of the PSI, particularly when you
consi der waiver, particularly when you consi der
whet her or not we should constrain sentence
bargaining. More inportant than the DD-5 in
New York City, nore inportant than the fel ony
conplaint in Al bany, nore inportant than the
appellate brief filed in Rochester. At |least for
those convicted, nore inportant than the indictnment.

The PSI is the nost powerful piece of crimna
justice paper in this systemnext to the crimnal
history report. If | have ny way, | would elimnate
sone of the reliance on crimnal history reports and
recogni ze the value and power of this presentence
report. Nothing that you will do, | think, can
change that. That report, while it may not al ways

be of as nuch value at sentencing as it should be --

and |'ll address that in a second,
Comm ssioner Horn -- decides classification for a
prisoner.

When a prisoner is received, it decides the
housi ng of that prisoner, and it decides the
progranmm ng of that prisoner. It is the docunent

that is thereafter used when risk assessnents are
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made all along the way. |It's a docunent that is
front and center for the decision of work rel ease or
ot her questions along the continuum of DOCS
processes. |It's the only thing that the parole
comm ssioners care about, the only one they ask
about, and the only one they read if they read
anything at all. They usually read the parole
summary that it's based on. That's what | nean by
that. Hopefully they're still reading that.

Wen a parolee is on the street, that's the
docunent that governs supervision. The problemwth
t hese docunents -- and | do not nmean by this in any
way to insult probation comm ssioners or directors
or people that work at this, because | think the
struggle is great and | have tried to | ayout how the
resources drive this -- but these reports are
terribly inpoverished. They are the docunents that
govern the life of prisoners, except they are not
sufficiently accurate nor conprehensive to do the
job that they're called upon to do.

In this state, 97 percent of the cases are
di sposed of by plea. Now, |I could stay for many
hours and tal k about how | would |ike to change

that, but it is the reality. W deal with human
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liberty every day in the courts of this state, |ike
some countries -- sone Banana Republics barter over
fish in the marketplace. That's what we do, and we
do not do it well. That docunent ought to be nore
accurate. It should tell alife story, but if we
were on that tier at Green Haven or one of those
prisons, we would have to be saying the docunent
whi ch, you know, the Judge said |'"'mgoing to rely on
the PSI, ny lawer told nme that | should be careful
about protecting ny rights on appeal. Wen it was

witten, they didn't really read it in the

courtroom You know, | think there were errors in
it, but we didn't get any tine to reviewit. It is
now governing ny life. 1'mon the tier at Geen
Haven; it is governing ny life. | can't see it from

t he DOCS adm ni stration because there are
regul ations that prevent ny access to it. The |aw
in the four departnents is different on even whet her
for all those post-conviction purposes | can access
it, which of course would be pro se because of the
defects of our public defense system

It's a powerful, powerful docunent, and the
resources nust be invested to nmake it nore accurate

and to allow it to tell the whole life story of an
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inmate who otherwi se is known by the single worst
monent in his or her life, and that is wong. |
want to share a perspective -- I'"'murged to do this.
From what | heard | ast week, | think that what
happens at the tinme of correcting these reports --
what happens at the tinme of sentencing is an
abom nation. And maybe Comm ssioner Horn wil |
remenber. Years ago we had a convention down in
sone Hudson hotel to try and reformall of
sentencing in New York, but ny position then and now
is that probation reports -- and you ought to
consi der resources to support this -- ought to be in
t he hands of a Judge ten days before sentencing.

Def ense | awyers ought to be review ng those
reports very, very seriously with their client.
Their client should have access to review ng the
facts in them and what takes place at the tinme of
sentencing ought to rebut that information if it is
wong and correct it. Prosecutors, Judges, defense
| awyers, and probation should share respective on
fixing those reports, and they should assure that
the corrected report is the docunent that gets to
the prison. There's only one thing wong wth ny

|l ast renmarks, and that is | think there is --
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don't know a place in the State of New York where

all of those things happen. | have been in New York
City recently with one -- on one very significant
case where the lawer got it that day and was -- sat

in the courtroomand read it line by |ine and went
back into the pen and was able to talk to his
client, and up against that was testinony that you
heard | ast week where rarely is an adjournnment
either asked for or given. That's crazy. That's
absolutely crazy. |It's crazy, and you nust not --
you nust not overl ook that which will inprove those
reports, inprove that process, nake them nore
accurate. Because it's really that accuracy that is
going to liberate probation so that it can return to
its roots, because its roots are in a situation
where that report is really telling the whole story
wherein probation is an advocate, a neutra
advocate -- an independent advocate -- but an
advocate for release in appropriate cases.

And | share this with the idea that, for
exanpl e, in mandatory cases probation officers
shoul dn't recommend sentences |ess than prison tine
is also an error that flows fromthat. Probation

of ficers should recomend what is appropriate.
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There's a Court of Appeals case that says sone
day -- People versus Brody -- we will get before
this Court with the appropriate case in which to
stri ke down mandatory sentenci ng.

Wl |, probation departnents all across the
state say, well, this is a good way to save
resources. 98 percent of these cases are now
mandatory. W don't have to do a real report on
them Well, you do. There should be a rea
eval uation. There should be a real report, and that
real report should be seen not just as the vessel or
vehicle for sentencing but for the Iife of that
inmate. Sonmeone who is serving hard tinme for twenty
tolife will be governed by that docunent after you
all have retired fromyour positions.

So | share that with you. There's another
piece | would like to reach before | go. Over the
years | have observed in different departnments in
this state varying fidelity to conmunity-based
organi zations functioning in the crimnal justice
system In sone jurisdictions that relationship is
hostile. In other jurisdictions there is really
good integration between comunity-based

organi zations and probation. | really believe that
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any Probation Departnment that is strong enough and
consci ous enough of its own worth will reach out and
work with community-based organizations. | think it
would only be a timd departnent, a frightened
departnment that has things to hide, that is
recalcitrant in creating those relationships.

W have too nuch at stake in terns of people on
supervision. W just heard it fromsort of two
professions that do this every day, that it isn't
just guns and bullet-proof vests. |It's a case |oad
of a hundred and fifty. |It's having to refer to the
file to know the client. W need rel ati onshi ps
bet ween probation officers and their clients, and we
al so need rel ati onshi ps between probation
departnents and those organi zati ons that could work
well with those clients that could reduce the case
| oad, that could be partners, full partners wth
probation departnents. And | would urge you to
reflect upon this and to share that in your report.

Lastly, and |I think quite inportantly, | want
to say that | believe that all of these things have
a direct inpact on the nature of the relationship
bet ween defense | awers and probation. | heard the

testinony that was given to you |last week. It was
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fairly strong, and, candidly, is characteristic of
the feelings of defense |lawers across this state.
The closer -- the defense |lawers |ook at their
cases quite sinply this way: There are enough cops
to go around to get at their client. There's enough
prosectorial fire power to get at their client.
Their client rides fromthe holding facility or from
Ri kers |Island, wherever they are, in a bus with
armed guards. They get into a holding pen with a
Court officer. They have |aw enforcenent all around
them They don't need one nore adversarial agent in
the formof a probation officer to be greeting them
They need soneone who cares about them who
under stands them who services them and who is that
si ngl e person.

Now, in ny mnd, when | said to you earlier the
one thing that | have learned in all the years of
doing this work is that what people usually need is
anot her person. | actually meant any person. But
that's ny experience. Wen one person enters the
life of another at the right nonment in the right way
for the right reason, actual mracles happen. This
is not rocket science. This is the way the world is

supposed to work, and we have screwed it up. You
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can return it to where it should be by saying that
that person ought to be a probation officer and that
t hey ought to be resourced and respected but also
called upon to be that agent. And they nust stop
fighting for their identity, torn between |aw
enforcenent and social worker. Maybe neither of
those are particularly good identities.

What is needed is relationship supervision,
telling the full story, having the resources to
investigate, going the extra mle, being an advocate
in the courtroom being in a relationship with
defense, sharing in certain offices. | would | ook
here at Al bany. You know the perspective that the
prosecutor is better than the perspective of the
defense on this issue, so it isn't just us and them
It's all of us trying to recognize that prison as
institutions are not really very productive. And |
know we have a couple of billion tied up in them and
we don't know what to do with them but they don't
do nmuch. They don't work well.

Probation has been denuded of the ability to be
what it should be, and I would urge you in your
report -- not only for the reason of bringing the

def ense and probation back together, not only for
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marryi ng communi ty-based organi zations and
probation, not only for resources for probation and
meki ng those resources drive accuracy in probation
reports and supervision, but because it's a better
way to take people who are marginalized in this
soci ety, whose act mght be a simlar act of crine
or maybe nore than one but driven by things that
accurate probation reports could find and nake a
system where people -- nore people are out, as now,
but are supervi sed, nmade whol e, and don't cone back
again. That's what the defense and the probation
share, and that is the perspective that | hope your
report can provide when you deliver. Thank you, and
"Il be happy to answer questions.

MR. DUNNE: Thank you, M. G adess.

JUDGE KLOCH: Thank you, counsel.

MR. DUNNE: Yes, please. Marty.

MR. HORN: A couple points. Jonathan
excel l ent presentation. Thank you, again.
Passi onate and well stated as always, a pleasure to
hear you. You are aware that the Famly Court Act
requires that the INR which is the Famly Court
equi val ent of the PSI, be delivered to the Court no

| ess than five days prior to?
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MR. CGRADESS: Yes, | am

MR. HORN:  Yes.

MR. GRADESS: And that would be a big
I nprovenent .

MR. HORN: | agree. Right. To your know edge,
the responsibility for providing a copy of the PSI
to the defense rests where under the |aw? Wose
responsibility?

MR. CGRADESS: The Judge.

MR. HORN: It rests with the Judge. G ven what
you have said about the inportance of the PSI --
with which no one, | think, will argue -- do you
think that the state is paying its fair share?

MR. CGRADESS: No.

MR. HORN: G ven the inportance that --

MR. GRADESS: No. | think the state has an
obligation to drive the quality of these reports.
You know, in ny view -- | hate this view because |
train lawers to try cases, and | would like themto
try nore, but sentencing is the only thing we really
do. Let's get right down to it. That's what this
syst em does.

MR. DUNNE: What word was that?

MR. GRADESS: Sentencing. |In other words, the
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di spositional end of this system-- and | have been
in foreign countries where people -- Ireland, you
sit in the Courts of Ireland or sit in the Courts of
sonme | ower courts in England, people cone in, plead
guilty because the real neat of the proceeding is in
mtigation, in the sentencing and the dispositional
phases. Those crimnal cases are nore like Famly
Court. W should be putting resources -- equal
resources into the sentencing phase. It's that
decision that is critical, and we screw it up.

So what ever would drive those resources,
particularly raising the rate. 1 was -- you know,
at one point COPA and the New York State Defenders
and NYSAC cane up with a rate that was -- | think it
was when the rates were dropping. He said there's
got to be a permanent 39 percent. | don't know when
that was, but it was a long tinme ago. But we have
| ong since gone below that, and | certainly would
defer to others here about the ultinmate question of
where probation should | and and whet her the formul a
drives counties to do one thing or another, but the
state is not paying --

MR. HORN: | want to get to that question where

probation should lay. G ven what you said about the
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role that the probation officer should play, we've
heard a great deal stated about the inportance of
probation officers being independent and, therefore,
t hey shoul d not be under the Judge because that
woul d conprom se their independence, yet we've al so
heard a | ot stated about how cl osely probation works
with | aw enforcenent, Qperation |Inpact, Operation
Cease Fire, joint visits, all those sorts of things.
In your estimation, would probation's role be indeed
nore independent in terns of being able to render an
i ndependent point of view concerning the Defendant
if it were not an executive branch function?

MR. GRADESS: Well, you'll see the outset of ny
testinony and perhaps this is chicken-ish --

MR. HORN:. John, |'m di sappoi nt ed.

MR. GRADESS: | said | don't feel particularly
conpetent to address how it should | and, wherever it
lands. And | thought about this, because if the
judiciary budget hydraulically drove probation
downwar d because it conpeted with other pieces of
t he budget, that could be as disastrous --

MR. HORN: Just address the independence issue
if you will.

MR. GRADESS: Well, | think whether they're in
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t he executive branch or in the judiciary there wll
be probl ens associated with independence. | think
the problens are different. That's why when |
decided to grapple with this question |I deci ded not
to answer it. | can identify the differences, and
they both scare the hell out of nme, which is why |
i ke to hear those sort of noble officers talk about
i ndependence of their functioning.

The executive branch function is sort of
self-evident. It is a-- you know, it is a DCIS
gubernatorial -driven -- it could still be happeni ng.
Let's do things on the grounds in the jurisdiction
there. 1t's make the probation officer a cop.

Let's do all these things. W're all collegially

| aw enforcenent; that's not the problem The
problemw th i ndependence of the judiciary, as you
heard Steve Patteri |ast week, and | said holy crow
this is a good thing, you know, to think nore about,
is different and nore insidious in ny view, | think,
when the judiciary thinks of probation as their guy.
There is a kind of an insidious power that
interferes with their independence, and | think we
see sonme of that in the specialty Courts. | think

that a nunber of the -- and | think the roles get
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bl urred.

The best thing that | think we need to fight
for -- and | don't know that it is venue driven so
much as resource driven and function driven -- is a
| evel of independence that is client-centered, that
is seeing | think what | have described as the
pur pose of probation as the goal wherever you are,
it means speaking up to the |aw enforcenent or the
Court, whatever your place, and saying |I'm here and
|"'mnot going. | know you guys had cut a deal on a
mandat ory sentence, but this is a person we believe
shoul d have probation, and here's the reason we
believe this person should have probation. Wen you
cut that deal you don't know, as we now know, that
hi s nother who gave birth to hi mwhen he was
thirteen was actually coerced into giving birth at
thirteen because she gave herself up to her own
not her' s paranmour so he would let his -- her nother
out of the closet. W've got a whole story here.
And that thing we thought about |ast week when we
were negotiating in that presentence conference that
he was the father of, you know, a child at thirteen
well, ny gosh, it's all different now because we've

done a little further investigation and this person
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could use X, Y, and Z. 1'mgiving you an actua
case where | ousy work was done, and |I'mnot doing it
too articul ate.

The point is there should be a real role for
probation to get to the underbelly of the people
they evaluate. They should be culturally sensitive
to that, not cops, and they should do it as a matter
of routine so that the information on which we
j eopardi ze the liberty of people -- thousands and
t housands of people each year -- that that is done
with the procedural integrity which due process
requires. There's no Defendant who has a due
process right to the actual sentence that's going to
be inposed but it is now clearly the law that they
do have a due process right to the procedural
integrity that |leads to the sentence being inposed,
and we don't have procedural integrity right now.

MR. DUNNE: Yes, Bob Maccarone.

MR. MACCARONE: Thank you. Your comments are
al ways very thoughtful and powerful, and | don't
t hi nk anyone has spoken so el oquently about the
val ue and inportance of the PSI as you have, and |
certainly appreciate that. | want to give you a

date, Decenber 10th. That's the sixty-day tine
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frame that the -- our investigations and report rule
is out for public conment in the state register. W
convene the statewi de work group that convened for
al nost ten nonths in reconsidering the
i nvestigations and report process in New York State
and tried to work to ensure that it included the
best practices and evi dence-based approaches towards
the investigation that you speak of. So |I would
invite your comments. Certainly our counsel and
nmysel f woul d be | ooking at those conments closely to
ensure that we have the best investigations and

report rule in probation.

Secondly, | would refer you to the N C docunent
Tools of the Trade. It's on the NIC website, and
it's an inportant docunent in that -- | know | have
given it to the Task Force as well -- and what it

tal ks about is the evidence-based practice, the
medi cal analysis of all analyses indicates that the
way to change of fender behavior is by, one, doing a
good risk and need assessnent of the individual, a
scientific instrunent that identifies the

cri m nogeni c needs of those five areas that drive
crimnal behavior attitudes, thinking, associates,

peers, substance abuse, and famly dysfunction, that
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we identify those and try to develop a case plan to
work on those toward driving the of fender's change
in behavior and having himor her lead a | aw abi di ng
life.

If in fact we look at the science -- and there
is a science, because fifteen to twenty years ago
the thinking in this country was that nothing works
and now we know better -- then in fact the
di stinction between social worker and police officer
becane | ess inportant and that what we need --
certainly as the probation officer before you
testified so well -- is that certainly probation
officers need to be armed and have protective
apparel and need all the life and personal safety
issues to ensure their own safety and that of the
probationer as well, but at the sane tinme they ought
to be educated and trained in how to work with
of fenders and changi ng the behavior. And that's
certainly sonething our agency has done when we
changed the fundanental s of probation practice and
extended that curriculumto supervisors throughout
the State of New York as well as working with the
four or five counties including Monroe that do their

own training.
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And so what we did to ensure the fidelity of
that training, that it reflects evidence-based
practice, is we had those trainers conme in and be
schooled in our way of training. | do want you to
know that we've recogni zed where probation is going
in the future. 1 think the PSI is placed handedly
into that process, and | very nuch appreciate your
comment s.

MR. CGRADESS: Thank you.

MR. BURNS: Jonathan, just a comment and a
question, and I'll always think of you as the | awer
whose office is on top of a bar in Al bany.

MR. GRADESS: | wll, too.

MR. BURNS: | can't get that vision out.

MR. CGRADESS: Wherever it goes.

MR. BURNS: | was going to nention what Bob
just nmentioned. | just had the privilege earlier
this week to teach the opening session of what we
call ed Fundanental s of Probation Practice, the Basic
Training for Probation Oficers. And if the phrase
bal anced approach is used once, it's used hundreds
of times, and that's that training that Bob tal ked
about. In one of our subcommittees, a defense

counsel from New York Cty tal ked about that PSIs
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seened to be independently done, that probation
officers with a slant one way or the other wll
have -- seemto have the freedom of maki ng those
PSIs anything they want themto be. And part of
this training is to get at the point that you have
to have that bal anced approach, and | think you'd
like to see the kind of training we're giving our
of ficers right now.

The question is this: It's always hard for
sonmeone speaki ng on behalf of all defense counsel or
speaki ng on behalf of all sixty-two counties, and
it's difficult for Jennifer to talk about other
probation departnents and so on. Wen you talk
about inaccuracies in presentence reports, |'m
guessing you're not using any kind of a research
study that was done to really look at it, and
probably you are relying on anecdotal things from
your defenders throughout the state, but do you have
an i dea of where those inaccuracies are? Are you
tal ki ng about |egal history inaccuracies, felonies
listed as m sdeneanors or the other way around, or
i naccuracies in not reporting a job that the
Def endant had? Wat kind of inaccuracies are you

t al ki ng about ?
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MR. GRADESS: |'mtal king about errors in
crimnal history, talking about |eaving out
significant trauma in the life of a client, talking
about job inaccuracies. | can -- you know
anecdotal , | suppose, is an appropriate term
Al t hough, after you've done thirty thousand cases,
t he back-up center and when they include sentencing
it is often -- it is a sentencing question. | would
add to this, you know, that there's a second
problem And | say it in ny report, and |'m
certainly not leaving it out. I'mnot a
particularly proud representative of the defense bar
on this issue. Wat should be done at sentencing by
probation is a whole parallel set of criticisns of
what shoul d be done by the defense bar, and it is
often not done. Now, we would like it if we had
case | oads of, like, one hundred and fifty. There
are case | oads of defense |awers that are in the
fifteen hundreds, ten tinmes the anount of these. So
| understand the context, but neverthel ess | awers
frequently do not -- |lawers frequently have cut a
deal , do not see the probation report as
significant, often do not reviewit, don't

understand this continuum use of the probation
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report that occurs in corrections, its value,
classification value, programm ng value in the
| east .

W heard | ast week -- you heard | ast week, and
| was listening too, that the request for
adjournnents to review a report is often denied if
it is nmade, and it seened unpliantly that it was not
often made. There's as much criticismto go around
on the defense side, but | think when a defense
| awyer is comng at this fromthe right place their
conpl aints have had to do with I actually have --
you know, sone of you wll renenber this, | got in a
ot of trouble a few years ago in the Saratoga --

MR. DUNNE: May interrupt you, please?

MR. GRADESS: You certainly may.

MR. DUNNE: W have sone wtnesses who are on a
tight deadline.

MR. GRADESS: Ckay. |'mactually one of them
so perhaps | should be quick. | think it crosses a
range. A lot of it is history. A lot of it is the
fact that it seens |ike a shallow effort, and there
is gold in our heels that are mssed. You're not
sort of covering the hills and valleys of your

client. So while that's inadequate information,
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it's paralleled by having sort of a reflection of
i naccurate information. Together they're sort of
deadl y.

MR. DUNNE: Thank you, M. G adess.

MR. MACCARONE: Thank you, John.

MR. DUNNE: The president of the Probation
O ficers' Association, Gegory Noyes, is our next
speaker. Good norning.

MR. NOYES: Good norning. | guess |'mone of
t hose people on a tight deadline that you tal ked
about .

MR. DUNNE: | got the word.

MR. NOYES: Thank you for the consideration.
|"mnot on that tight a deadline, so I'mnot really
concerned too nuch.

|"'msort of a last-mnute addition to this, we
just got invited yesterday, and | amgoing to sort of
wing it, I'mused to doing that, with sonme of these
i ssues because |'ve been with the Probation Oficer
Association here in Erie County for a period of --
since |'ve been here as an officer, a dozen years. |
head up the -- our association quite a few years.

So sone of the stuff that's happening right here

in Erie County, | just have to say it's a déja vu
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experience for us. W kind of been beating our head
against the wall with the sane issues, to a | esser
severity, for years. Some of the things that cane
up -- I'mjust going to touch on sone of the things
that maybe have already conme up because | just think
they' re appropriate.

| junp right back to the previous speaker, |
think he was very nuch in tune saying it's a
two-sided sword as far as inadequacies or maybe
shortcom ngs of both probation officers and defense
attorneys when it gets down to the presentence report
for whatever the state can do as far as input, as far
as meki ng sure people are well trained. | think that
it's appropriate for probation officers to be
i ndependent|ly subjective and -- and it does -- | used
to supervise an investigation unit in Erie County,
and | certainly gave a lot of investigations back
that | thought were not maybe conpl etely independent,
that m ght have been biased. W try to, you know, |
t hi nk through training and everything else, we really
do want themto be independent.

The previous speaker, and this is off the top of
ny head just because | wanted to address it, he

mentions that sone of the evaluations in mandatory
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sentenci ng cases he thought mght be -- it would be
beneficial to have those evaluations. | always
encouraged, and | do nyself, to have investigations
have a full evaluation, or at |east a pertinent
eval uation, even though it's a nandatory sentence.
Just because sonebody's going to state prison, we
al ways | ook at the reports, at least we try to guide
our officers to look at the reports, that that report
is stage one of an incarceration docunent that's
going to be used by parole. | always think this is
handed right over to the state prison facilities to
determ ne where an appropriate facility for that
person is, what are his weaknesses, his strengths,
what are his needs in prison, what are his needs when
they start planning for parole.

So |l do think -- I"mnot sure what the specific
guidelines are as far as eval uations and mandatory
sentences, but | do think evaluations -- there's no
reason why they can't be in there. | try to include
themin every investigation where we evaluate it and
then say we defer, though, the fact that we make no
speci fic sentenci ng recommendati on because we'll nake
a note that it's a nmandatory second fel ony offense,

we're not going to nmake a sentencing recommendati on
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but we can still evaluate the strengths and
weaknesses and stuff |ike that.

| wanted -- Director Al exander nentioned about
the conparative sides of probation departnents. | do
have sonmething | can submt to the court, | think
it's going to be redundant -- or to the court, to the
panel. W had done this for years, conpared Erie
County to other probation departnents.

You know, | guess it goes right back, | should
take a step back and say why am | speaki ng anyways.
| think probation is an inportant part of the
crimnal justice system Wen we -- | was at the
state probation officer conference in Al bany this
year, and | have to say | forget the county
executive's nane, but he did give a -- an address at
the | uncheon, and he was the openi ng speaker, and he
mentioned his first thought was probation is the
corner stone of his |law enforcenent and crimna
justice system

It is a system You know, we're all part of one
system | don't think you can -- if you -- you know,
we're based on an alternative to the jails. So if
you' re going to have people arrested, if you're going

to have jail as an option, you can't put nost people
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injail. That's not appropriate to put nost people
injail. So you have to do sonething with them
Probation, | nean we've argued this before and |

think New York State had the Abate Conm ssion back in
1998 nention how underfunded probation was, how
inmportant it was, and how much it is considered

al ways, across the United States, the rubber band of

| aw enf or cenent.

Probation departnents vary in size, it took a
national survey, greatly. The nunber of probationers
that are supervised, it goes up and down. Sone snall
case | oads, sone huge case | oads. Anybody from New
York Gty we expect to have | arger case |oads.

| just want to reel off nunbers a little bit
about our conparative sizes, though. Al bany County
happens to be the best staffed, and this is a
conparison by strictly nunber of officers and the
popul ation. W use it because we use it as |everage
with our own Erie County Legislature. Al bany County,
it's an opposite type of conparison than Director
Al exander nade, but they have, as far as the New York
State Probation Oficer Association's web page, which
did a Decenber update on staffing, Decenber of 2005,

Al bany, | believe, has 85 officers, and that includes
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supervisors. FErie County, | think we're right now at
79. Al bany County is 294,000 people in 2000. FErie
County is 950,000. So basically we have a smaller
staff than a county with one -- alnost, you know,
one-third our popul ation.

"1l have to hand this out, but this is our
graph, we used it with the legislature. Erie County
obviously is the tall one in the mddle. These are
the ten largest counties in New York State. FErie
County is staffed roughly right now at -- at best,
one half of any other county, one-quarter of Al bany.
| nean, it's just -- Onondaga County has
traditionally always had 80 or so officers. Onondaga
County is less than half the size of Erie County.
W've always said if we were fully staffed, we'd have
79. At our best we had 112 officers, and that was
approxi mtely three years ago, and that was after we
had sone grants that added a dozen officers, and
after we |obbied with the |egislature and got themto
add in the 2002 budget, got themto add two
positions, we were up to 112 staff. That was just
before we started losing officers. |If we were
conparable to counties |ike Mnroe or even nost of

the |l arger counties, we would have had close to 200
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officers. W had 112 and we were happy for it.

MR. DUNNE: M. Noyes, do you know the case |oad
in Al bany County probation?

MR. NOYES: | don't. | don't have any
conpari sons about case load sizes. |[|'ll nention one
t hi ng about case |oad sizes, and | think a ot of the
t hi ngs we've been dealing with our own | egislature,
it gets pretty deceptive when you start |ooking at
just sinple nunbers like case |load sizes. |It's very
simple for -- you know, | don't want to say sinple.
It's nmuch easier for a |legislator or sonebody to say
wel | how many cases do you have per officer? So how
many officers do you need? How would this conpare?

Well one of the things that's happened in Erie
County since the 2005 |ayoffs, we had 112, we had
positions cut fromthe budget before, we then had 35
| ayof fs and went down into the 60s. One of the
things that's happened since then, in our Erie County
Legislature Public Safety Commttee neeting |ast
nont h, Judge Franczyk fromour Buffalo Gty Court
spoke along with sone other judges that have been
advocates of probation and utilized probation
services. Judge Franczyk nentioned he's one of the

city courts that is not using probation the way he
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used to use it. He said he won't put anybody on

probation. He feels with the |arge case |oads, why

should he -- he doesn't think it's a viable
alternative, he'll find other things, including
condi tional discharges. |I'mnot saying it's across

t he board, obviously he does use it to alimted
extent, but he was speaking for the |ower courts, |
think, in general.

W found that our probation officers at the tine
of the layoffs, we doubled case |oads. CQur
supervising officers had city case |oads or -- or
outside the city, suburban case |oads. Wat we did
with the layoffs is we doubled up. W took a city
of ficer and gave him a suburban case | oad, took a
suburban officer and gave hima full city case | oad.
So we doubled imediately. W had | arge cases before
t hen, we doubl ed the case | oad.

Since that tinme -- at that tinme they were huge,
maybe 300 peopl e supervised by an officer. The
nunbers have gone down because so many of the | ower
courts have not used probation as -- as a sentence
because they feel that it's -- it's unfair to dunp
300 nore cases on a probation officer.

So to a significant degree, | think it was
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mentioned earlier, if it wasn't, we stopped doing
probation investigations for the |lower courts. W
refused to do them for the town courts, we refused to
do themfor the city courts, all the justice courts,
unless it was absolutely necessary.

VWll, we were doing investigations before that
at a rate of roughly 6,000 a year, that's off the top
of ny head, don't hold ne to that nunber, but we used
to cite that nunber. W dropped down to doi ng
roughly half that nunber, and all -- nbst of them
felonies. The |ower court, justice courts were not
confortabl e sentenci ng sonebody to probation w thout
an investigation, they knew nothing of the
background, they knew nothing of crimnal history
except for sonething that m ght have cone on a
printout with the defendant if they happened to have
it wth the police officer when he was arrested. But
t hey knew not hi ng about him They weren't going to
put -- they weren't confortable, apparently, |I'm
speaki ng just as a guess, they weren't confortable
usi ng probation as an alternative.

So what has happened since then, our supervising
of fi cers have nore nmanageabl e case | oads. They're

still outrageous; but w thout having peopl e sentenced
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to probation, what's the outcone is we have fewer
peopl e on probation by far than Monroe County, who
used to be a conparable nunber. | think we're
currently supervising less. Wl as Judge Franczyk
woul d have said -- or he did say when he spoke, what
|"mdoing is not using probation when it should be
used nost. Wien | have a first-tine offender, sone
kid that's comng into court and he's 18 years old
and he's probably got sone problens and he's here for

a reason, and naybe probation would be the ideal tine

to turn sonmething around, |'mnot going to put himon
pr obat i on.

Soit's -- it's kind of a hidden cost, and it's
hard to -- you know, you just want to |look at the

nunbers, you could say how many cases does a
probation officer supervise? 1In Erie County it m ght
not | ook terrible right now because there's fewer
peopl e on probation than should be.

Anot her thing the judges have done is just put
people in jail. You have a chance -- we -- for
years, anybody that's worked in probation knows an
of fi cer supervising a case |oad, guy conmes out of
sentenci ng, presentence report said don't put this

guy on probation, he's been on it three tinmes before,
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he screwed up every tine, he's not a viable
candi date, he walks in and says the judge put ne on
probation, |I'm being assigned. And you go, what is
this judge thinking about, you know?

The fact is the judge is thinking about the fact
that the guy presented as a nonviol ent offender that

appeared to have service needs that even though he

could be justified in putting sonebody in jail, he
chose to give him anot her chance, maybe -- nmaybe

to -- outside of our recommendation, but maybe it's
not a bad choice. A judge realized jail isn't the

pl ace, we can't just keep going around, let's give
this guy maybe special conditions, maybe intensive
supervi si on, maybe ankl e bracel et, nmaybe one nore
shot, and that's what probation does. They can take
difficult cases.

Anot her type of case we get is nental health
cases. Courts don't know what to do with them
they're a revolving door. They'll put them on
probation. Gve them another shot, maybe try nore
services, do sonething that can possibly, you know,
at | east keep this guy out of trouble for a while.
Judges, |I'msure, when we tal ked about the cost to

the jails, I"'msure sone judges are just saying |I'm




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

101
Speaker: G egory Noyes
not even going to look at that, |I can't really -- how
can |, in good consci ence, when probation says
they' re understaffed, give this guy another break?
He's just going to jail.

So I'msure -- that's an anecdotal, just a guess
that a ot of judges are also not putting people on
probation because jail is just the | ogical
alternative and they're not going to give us a hard
time. They are synpathetic to our cause here.

| guess what | would say, because this is a

state group, that this is "there but for the grace of

God goes any county." W have been at the nercy of a
county budget that -- you know, forever, and our
staffing has al ways been |ow, and we haven't -- for

sone reason we haven't been able to kind of up the
staff here. | know Nassau County had a huge | ayoff
of probation officers three years ago, and they went
through a fiscal crisis. They' ve been able to
restore, | believe, quite a few of those offices --
officers, and | can only imagine that they did it by
presenting a valid case for restoration of probation
officers. | nean, they -- they had financi al

probl ens, but they actually went in when they | ost

officers, and in talking to Nassau County, w thin
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a-- 1 talked to themthis sumrer, | believe -- they
had gotten 30 officers back. That was a huge coup
for themin a fiscal crisis, but -- the one -- I'm
not sure what ny tine frane is. The one thing -- |
just want to touch on sone of the stuff that kind of
came up here earlier because the questions kind of

j unped out .

As far as supervising -- supervision in the
communi ty, what probation departnents have done, and
| think that's been -- | think it's exciting to
probation officers, is there's so many specialized
prograns, and that's -- that's nmade probation
interesting to probation officers and it's made it a
vi abl e alternative.

| know Erie County has a specialized DW unit,
we have -- of course ISP, we have a sex offense unit,
we have a donestic violence person, and we actually
have a grant, we worked -- | worked on the state
grant for the shared popul ation, we have a nenta
heal th advocate. All those specialized prograns are
of great benefit to people on probation. The fact is
t hat havi ng specialized units, you supervise fewer
people, but it's -- it's a critical thing for

of fenders and the community both to have -- to focus
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on special issues.

And I"mgoing to do an anecdotal thing here that
sonme of the state people are aware of. W have a sex
of fender program Sex offense units are intense, and
of course the sex offense |aw has changed. People
are on probation for twice as long. W had two
of ficers assigned to sex offense cases. They had a
smal| case | oad, they're supposed to have around 30,
| think now our sex offender officers are supervising
over 60. It's nmuch nore -- nuch | ess manageabl e,
it's -- every comunity tal ks about how inportant it
is to keep an eye on sex offenders in the comunity,
and we would love to be able to do it, but certainly
we're not in a position to do it like it should be
done.

My anecdote here is two years ago, our -- the
officer that initiated our sex offender program one
of the two officers, went in on a honme visit. They
had -- they had -- they were set up to do intensive
hone visits. She went with a partner on a hone visit
on a weekend, went into -- registered sex offender
felony case, went into the house, and found -- he was
barred from having any pictures of children. He was

a pedophile, convicted, and he had pictures that were
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not illegal because they were cutouts from nagazi nes.
Magazi nes as in underwear ads, different things |ike
that. He had a bulletin board, and he had pictures
of boys on the bulletin board. He had tape over
their -- over their nmouths, and tape on -- and string
tied on -- obviously it's an unusual circunstance.

So they went through his house and they found he
had hooded nasks, ropes, cords, tape in a -- in a
box. So they ended up discussing this wth him and
he -- he admtted that he was fantasizing about
abducting a boy. He said he had been going to
school s and he had been building up the courage. He
admtted this, which is amazing that he did that
hi nsel f, and that he was sonewhat, | think, even
relieved that they caught him

Vel |, and that was our officer did -- was
honored in New York State as probation officer of the
year. She did -- they did revoke his probation,
there was -- he was resentenced to jail and, of
course, obviously this incident would have attuned
people in parole and whenever -- that would be part
of his -- his -- not a presentence report, but the
investigation for the violation goes with him al so.

So as the court docunments woul d show, the guy had
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i ssues that certainly needed to be addressed and --
next time they were going to release him

This officer was one of the -- was one of the --
in the first wave of layoffs, she was laid off, and
so was the other sex offender officer.

That's just an anecdotal thing of what, you
know, the community, you know, it isn't about nunbers
and overall case loads, it's about a |lot of those
speci ali zed services that are invaluable, that just
can't be done. Wat Director Al exander nentioned, we
were doing the nuts and bolts.

Wen we first got layoffs -- | know you're
interrupting, but when we first had | ayoffs, all hone
calls for all officers were cancelled. There was
absol utely no way you could do -- you had two
reporting days instead of one reporting day, 300 to
400 people to supervise, to try to see them on those
days, just the paperwork involved, and all hone calls
wer e cancel | ed.

That's ny push for the state, sonme kind of
intervention and help fromthe state, is when you
deal with a county that has financial problens, we're
at the nercy of budgets, and budgets that are | ocal

can go up and down, and it gives you very little
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stability in a -- in a crimnal justice conponent
i ke probation. It makes you at the beck and cal
and whim of local politics and | ocal budgets and
fiscal crisis, where sonething |ike probation should
be much nore universal, | believe, that's ny opinion,
across the state. And the only way it's going to be
nore universal and nore universal in its provision of
services is to have the state provide sone kind of
nore universal funding. However the state does that,
|"'mcertainly in no -- no way, shape, or formable to
say what's the best way to do it, but | think
counties like Erie are the poster boy about what
shoul dn't happen in probation, what could go wong,
and it has to affect our community, even if it's only
anecdotal, and you have to say there nmust be an
effect. Comng up with dollars and cents, it's hard
to say.

MR. DUNNE: Well, if you can conme up with how to
do it, please be in touch with us. 24/7. Thank you
very much. | understand that Judge Drury, fromthe
county court, has recessed his court to be here, and
| ask that we would -- thank you for your testinony,
and is the judge here?

MR. NOYES: | will just interject as one note, |
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could not be happier than to yield the floor to Judge
Drury, who is a great friend of the probation
depart nent.

MR. DUNNE: That's good news. Thank you.

JUDGE KLOCH: Thank you, Oficer.

MR. MACCARONE: Geg, | just want to
congratul ate you and the officers for the job you' ve
done during sone really unpleasant tines.

MR. NOYES: Thank you.

MR. DUNNE: Judge Drury, what woul d be
conveni ent for you?

JUDGE DRURY: Hello, M. Dunne. How are you?

MR. DUNNE: Well, thank you. How are you, sir?

JUDGE DRURY: Good to see you. | haven't seen
you in twenty years. W net at the State Senate
when | was appointed to fill the judgeship | now
hol d.

MR. DUNNE: | guess | would have been chairnman
of judiciary then.

JUDGE DRURY: Sure. It was '87, so it was
ni neteen years ago. You |ook well.

MR. DUNNE: Both of us are doi ng okay.

JUDGE DRURY: Really well. No. That's fine.

The only issue | bring up here is funding, and it's
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odd that you're here the day after our County
Executive has cone forward with his budget. H's
budget adds five probationers, and we're down
thirty-five. H's conmm ssioner behind ne said that
we woul d be advocating seventeen, and this has been
an ongoing story for the last two years since our
budget crisis. Five doesn't even keep up with
retirements. It's a cynical nove.

| don't know why a person -- and you have to
under stand t he background, the franmework here.

W' ve been pleading. There have been articles in
the paper. There's been trips to the -- to our

| egi slature, which is alnost entirely turned over,
showi ng themtelling them what we and the Courts
have to undergo, what we face as a result of the
fact that we have lost a third of our Probation
Depart nent.

Qur tinme now to sentence peopl e has been
increased to three nonths, four nonths, sonetines
five nonths. So we have -- you understand the term
state-ready prisoners who could be out of there in
two weeks or ten days. They wait nonths at a cost
to Erie County sinply because of the cutbacks, and

then there's this jostling around novi ng people from
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regul ar case loads and to do the presentence reports
and then back again. The Probation Departnent has
cut the del ays sonewhat down to three nonths, but
three nonths is -- we used to live with two nonths,
we used to live with thirty days. Now it's gone
that far.

W have case | oads now that are two hundred and
twenty people to a probation officer. They can't
noni tor those people, and that's what we're faced
with now And on top of this, after repeating this,
after going to the | egislature and comuni cati ng
with the County Executive, we have his
recommendation of five probation officers. It's
cynical. It's right in our face. It doesn't care,
so that's ny frustration because | can see it as it
effects ny courtroom It effects the Defendants in
front of me. It effects the people |I put on
probation. | hope they do well, but we have nore
viol ations of probation. There's where we are,
gent | enen.

MR. DUNNE: Judge, thank you. Wuld you be
willing to comment on the effect of these cuts with
regard to the delivery of services other than the

long-tinme delay fromplea until the PSR is
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Speaker: Hon. Tinothy J. Drury
subm tted?

JUDGE DRURY: Sure, nore violations of
probation. That's a fact. You can't keep -- at one
poi nt sone of these case |oads went to two hundred
and fifty people. They were doubled. |It's cone
dowmn a little bit, sonmewhat, but they can't be
moni tored. They can't be supervised, so we're
putting people on probation that don't stand a
chance. | could quote you, the statistics we
received fromthe State Conm ssioner of Probation
are vivid.

In sone cases our presentence -- the delays to
provide pretrial is double of other counties or
nearly doubl e what other counties are. Wat are we
at, sixty sonmething? Watever the math is, we're
outliers. W're extraordinary. W stand out |ike a
sore thunmb, this county does, and it's not just
business as usual. [It's not just we're the worst of
all these others. W're way nmuch worse. W're off
the charts, and that's the fact of the matter, and
we | ooked at this. W |looked at this, the
statistics that were provided us, and then yesterday
we got a recommendation for five probation officers.

It's maddening. It's as if we don't count anynore.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

111
Speaker: Hon. Tinothy J. Drury

MR. DUNNE: Miuch of the attention of our group
has been focused on the PSI

JUDGE DRURY: Yes.

MR. DUNNE: Since that's an inportant part of
your responsibility as a County Court Judge, could
you give us a sense of how it mght be inproved,
what its weaknesses are from your standpoint in
hel ping you to make a sentenci ng deci sion?

JUDGE DRURY: Well, they have been abbreviated
over tinme. It used to be you would have quite a
conpendiumto the PSI, but there's a |egal
requi rement of what has to be there. It's down to
the mninmum | egal requirenent: The record, the
famly issues, the work history, substance abuse,
al coholism and a valuative analysis -- | think
that's what it is at the end. It's fairly
necessary.

MR. SQARES: Your Honor, | too would like to
share the Panel's gratitude for you being here
today. G ven your description of the County
Executive's attitude towards the Crimnal Justice
System - -

JUDGE DRURY: Yes.

MR. SOARES:. -- one of the questions that we're




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

112
Speaker: Hon. Tinothy J. Drury
interested in providing -- one of the answers we're
interested in providing to Chief Judge Kaye here is
where does probation necessarily fit, is it a better
fit wwth the executive branch or the judicial
branch, and perhaps if you could shed sone |ight on

that issue.

JUDGE DRURY: Well, it has to be distanced
bet ween the Judge and the Probation Departnent. It
can't be -- | don't know. | don't know. It can't
be an arm-- | nean, | have to have sone di stance.

| have to deal with the credibility of the probation
of ficers when there's a violation.

JUDGE KLOCH: Judge.

JUDGE DRURY: Yet they do act for us as if |I'm
doing it, so there is that duality.

JUDGE KLOCH: | know you're picking a jury and
wor king hard at that, but the prior officer who
testified in regard to sone cases where a Judge in
Erie County would not place sonebody on probation
that otherw se m ght be the sentenced, has that ever
occurred to you?

JUDGE DRURY: Yes. But you always err on the
side of rehabilitation. You try. You hope. You

just -- you trust that even though they are
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Speaker: Hon. Tinothy J. Drury
over | oaded, overworked that they can still do it.

JUDGE KLOCH: What about CD as opposed to
probation? Have you ever found yourself in that
position, saying, well, I'"mnot going to incarcerate
but instead of a probationary sentence |'mgoing to
give you a conditional discharge?

JUDGE DRURY: You're asking nme to turn ny back
on sonething |I've used for twenty-six years.

JUDGE KLOCH: You're saying you haven't
devi ated from your prior --

JUDGE DRURY: Not appreciably, because you
still hope that those that would do well under
probation still can do it. By the way, these people
are good and decent probation officers. They're
over|l oaded. There's an increase in requirenents as
aresult of this the stress that they undergo. |
can see it. | know them Wy would you work for
sonmet hing. You know, they are a rare breed.

They're interesting people. They are caring. They
work hard and -- but at sonme point you just -- this
is -- they're not getting the support they should
have. M. dark?

MR. CLARK: Gven -- what we're hearing now

let's -- | nean, we're tal king about the situation
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Speaker: Hon. Tinothy J. Drury

that exists right now There's an executive
reconmendation that there be five nore Probation
Depart nment enpl oyees added, to which we all
recognize is a drop in the bucket. But there's no
guarantee they're going to get the five, either.
They may end up with none. Gven the fact that that
seens to be where we're headed with all the other
control boards and agendas that are out there, do
you see this getting any better over the next one,
two, three, four, or even five years? And if your
answer is no, what suggestions would you nake to us?

JUDGE DRURY: It's not political. The I|ast
County Executive did the same thing -- never to this
degree. But if you shift resources and put fifteen
mllion dollars into expandi ng your portion of the
downt own center of the correction -- not even the
Hol ding Center -- the Holding Center needs it too,
but our canmpus, the community college. Fifteen
mllion goes to the community college, which is not
a necessity, and we have a suggestion for five
different officers.

MR. CLARK: Then what would -- if you see this
sane situation extending not just for this year but

next year and the year after or the year after, what
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Speaker: Hon. Tinothy J. Drury
answer do we have?

JUDGE DRURY: Probation doesn't have a good
call on resources. They don't see it. Wien this --
the prior legislature and this County Executive nade
those cuts, they didn't know what they were doing.
They didn't know what we faced. They didn't know
how we operate, and it was so handy to get rid of
thirty-five people, cut themright off, a third of
the work force. Yes, sir

MR. BURNS: | hesitate to ask you this because
of the gentleman sitting to ny right, but when the
cuts canme -- and maybe even if you could speak to
t he adm ni stration before the current
adm nistration -- did you see commensurate cuts in
ot her agencies that served the Court, prosecutors,
defense, or even the enployees of this courthouse
who take care of the building? D d you see a
different level of cut to the probation service?

JUDGE DRURY: | don't think so. The Sheriff's
Departnent took awful cuts. Their road patrol was
drastically elimnated. They have a hard tine
functioning, | think, in really regardi ng our
prisoners in the Holding Center and the correctiona

facilities, but they run against state nmandates.
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Speaker: Hon. Tinothy J. Drury
There's only so much they can do as far as the cuts
go.

No. There was a lot of pain shared, but it was
just so unwise with this because you were dealing --
again, dealing with people that didn't know what
they were doing, couldn't have. A third of a
Probation Departnent that was barely functioning at
the time? | nmean, how can you explain doubling up
sonebody's probationary |oad? Ch, you can do it. |
mean, it's crazy. But |ook at the response in
yesterday's paper, five. W give you five after |
was told there was going to be seventeen, and even
that was half what we needed. | nean, there's
sonet hi ng wong when you get that. Five bodies,
fifteen mllion to expand the downtown canpus of the
correctional facility -- of the college. It's a
political statenment. | hate to be -- introduce
nyself into politics, but there it is. There's
money for that but not for this.

MR. DUNNE: Questions for the Judge?

JUDGE DRURY: (Gkay. Thank you.

MR. DUNNE: Thank you for sharing. Good to see
you, Judge.

JUDGE DRURY: Al right.
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Speaker: Ant hony Mauro

MR. DUNNE: Well, | think the tine has cone
according to our schedule to take a |unch break
until one o' clock, and we have speakers -- if any of
them are present woul d they perhaps |et us know?

M. Mauro from N agara County Probation. Thank you,
sir. And Claudia Schultz -- well, at |east

M. Mauro is here. W'Il start with you at

one o' cl ock.

MR. MAURC: Thank you, sir.

MR. DUNNE: Thank you, sir.

(Whereupon a luncheon recess was taken.)

MR. DUNNE: Again, ny thanks for all of you
being with us. M. Tony Mauro, who is the director
of the N agara County Probation Departnent.

JUDGE KLOCH: Senator, this is ny home county,
so I'mgoing to pay particular interest.

MR. MAURC. | also have to say that at Judge
Kloch's urging I am here, so --

MR. DUNNE: Good.

MR. MAURC. W had a call the other day, and |
was planning on submtting a statenent. And after
speaki ng with Judge Kl och, | thought better of it and
t hought maybe | shoul d be here.

MR. DUNNE: W' re delighted you are here.
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Speaker: Ant hony Mauro

MR. MAURC: Thank you. |[I'd like to nake a short
statenent, certainly -- then I'll try to touch on
everything -- or a lot of the things that are being
addressed here, and certainly afterwards I'll be
willing to expound on anything that you need at this
poi nt .

So to give you sone perspective on the size of
our county, population in N agara County's about
220,000. W have 23 officers working for our
departnent. W have three cities in which we staff
an office, Nagara Falls being the | argest, we have
12 officers in the Falls, eight officers in the Cty
of Lockport, and three officers in the Gty of North
Tonawanda. So we cover a |ot of ground.

Anyways, | would like to take this opportunity
to extend appreciation to Chief Judge Kaye and the
task force for undertaking this inportant project as
well as to thank all nenbers of the task force for
the tinme they have invested. | understand how
precious tinme is, and I"'msure we all appreciate it.

| would also Iike to say thank you for the
opportunity that we've all been given to submt
testinmony. Since each county may differ sonewhat in

the delivery of probation services to the community,
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Speaker: Ant hony Mauro
| want to first informthe task force of the
activities -- sonme of the activities in which we are
involved in N agara County, while keeping in mnd
that the primary focus of all probation departnents
is rehabilitation of the offender and protection of
the comunity.

Al t hough the task force has thus far focused on
crimnal court issues, it still only remains a part
of what we do. The probation departnment continues to
be the intake agency for Fam |y Court issues, intake
consi sting of making a determ nation on whether or
not issues can be resolved w thout court
intervention. |In that regard, we see every
i ndi vi dual who has a custody and/or visitation
probl em determ ne whether those issues fit the
criteria for nediation, and either nake a referra
for nmediation or to the court for those matters that
cannot be resolved am cably. W also screen al
famly offense conplaints. |In other words, requests
for Orders of Protection, and whether or not Famly
Court would have jurisdiction over the matter. Al
juveniles charged as juvenile delinquents nust also
be seen by the probation departnent so that a

determ nati on can be nmade on whether or not they are
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Speaker: Ant hony Mauro
eligible for adjustnent services.

PINS diversion | aws enacted in the year 2005
have placed a trenendous burden on staff to be
proactive in assuring appropriate services are put
into place, to address the problens of youths who are
i n danger of becom ng the subject of a PINS petition.

Al that aside, our probation officers are
conpl eting custody and investigation hone studies,
adopti on hone studies, and predi spositional
i nvestigations for those youths that have received
adj udi cation as PINS or juvenile delinquents.

M/ point is that you can't tal k about what
probation does w thout taking into consideration the
val uable work that is done in regard to famly
courts.

Now, whether we need to enunerate the nultitude
of activities in which we are involved in regard to
crimnal court issues or not -- | guess | wll
anyway. W are involved in supervision of defendants
frompretrial to interimsupervision to intensive
supervision, to all, quote, normal comunity
supervision activities, while utilizing referrals to
all available service providers and utilizing all

t echnol ogi cal nmeans by which to supervi se defendants.
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Speaker: Ant hony Mauro

W have isol ated sex of fender, donestic violence, and
DW case loads to particular probation officers to
enhance the area -- the areas of each officer's
expertise. And we are involved in nultiple drug
courts, nmental health courts, and the integrated
donestic violence court, not to nmention conplying
with the expanded DNA registration laws. And |'1|
give credit where credit's due because DCJS has just
been down to our county in the |last couple days to
assist us in taking care of the retroactive pool of
DNA registrations that we have to conplete. $So
they' ve helped us out a lot in that regard.

W are providing enhanced sex offender
supervi si on services, verifying sex offender
addresses and address changes for the sex offender
regi stry, and providing probation officers to work
under Qperation Inpact. And again, we've received
money from DCJS to do that, and | appreciate that,
and we'll wutilize every penny that we get and we'll
put it to good use, as well as attenpting to
establish our own field intelligence officer for
Qperation Inpact to act as liaison to other agency
and field intelligence officers.

In attenpts to pool resources with other |aw
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Speaker: Ant hony Mauro
enf orcenent agencies, we are conducting field work
with | ocal police departnents, our sheriff's
departnments, and New York State parole officers. 1In
fact, parole utilizes our offices once a week to see
t heir offenders.

The investigative duties and responsibilities of
every probation departnent produce a conprehensive
presentence report that contains information not only
utilized by the sentencing courts, but by service
providers, |icensing agencies, correction facilities,
and other community supervision providers. W are
conplying with TPCA rules and regulations in regard
to verifying information contained in all PSlIs and
conpleting those reports in a respectable, | think,
turnaround period of four to six weeks. These
mandat es and/or changes to the laws for the public
good -- none of which |I'm opposed to -- however,
continue to place a hardship on | ocal probation
departnents that | amnot sure we wll continue to be
able to absorb if we have probation officers with
case loads in the range of 130 to 140 persons who
still must continue to conplete a full conpl enent of
presentence investigation assignnents consisting of

10 to 15 presentencing reports per nonth.
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Speaker: Ant hony Mauro

Wil e we have specialized our sex offender case
| oads, those officers, in addition to supervising the
sex offenders nust, by necessity, carry a nonsex
of fender case | oad of another 70 to 80 offenders.
Laws that increase the supervision period for sex
of fenders, and rightfully so, have added to an
al ready burgeoning case load with no end in sight.
The consequence is that we are left wth hard working
probation officers stressed by the workl oad and
frustrated wwth the fact that they can't be as
proactive or as protective of the conmunity as they
or | would like themto be.

Thus far, | haven't touched on fundi ng.
Qoviously it's an integral part of what we can or
can't acconplish. It is no secret that the state
funding for |ocal probation has steadily decreased
fromwhat it was in years passed. County taxpayers
have had to, so to speak, pick up the slack, and
county funds have becone a |arger and | arger
percentage of a |ocal probation departnent's funding
source. But we in N agara County have nost
definitely reached a saturation point and no nore
expenses are going to be able to be absorbed by | ocal

county taxpayers.
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Speaker: Ant hony Mauro

Each year as director of probation |I've been
asked to submt a budget that is |lower than the
previous year's budget. Good |uck, okay? The only
way that | even cone close to neeting the target set
by the county manager w thout decreasing the work
force has been to decrease expenses while trying not
to affect services and to nmaxi m ze revenue sources.

For instance, and not that these save a |ot of
money in and of thenselves, but everything adds up.
Purchase -- we've purchased instant drug tests
i nstead of sending every test to a |lab for testing.
Only positive tests are now sent to a lab for
confirmation.

|'ve curtailed mleage expenses for officers who
have been using their personal vehicles by use of
vi deo conferencing equi pnment by officers in our
Ni agara Falls office instead of having themtravel to
the N agara County jail in Lockport to conduct those
in-person PSI interviews. W've begun to use county
fleet vehicles and |I've requested -- made a request
to the county for probation specific autonobiles.

W' ve al so had sonme rigorous pursuit of fees
from offenders, including drug test fees, electronic

nmonitoring fees, DW offender supervision fees, and
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Speaker: Ant hony Mauro

all surcharges to which probation, as the restitution
collection agency, is entitled. For those that don't
pay as ordered on their conditions of probation,
violations of probation are filed. Ofender fees
that are not ordered as conditions of their sentence,
and who are delinquent, are referred to the county
attorney's office for collection, and the county
attorney -- the county attorney's office has been
pretty aggressive in obtaining civil judgnments.

|'"ve also recently made a recommendation to
county | awrekers to enact a | ocal supervision fee |aw
for all offenders.

W have squeezed and tweaked the budget for as
much as we can get out of it, aside fromfinding
addi tional funding sources. But all we have done to
this point is delay the inevitable, to target the
reduction of personnel. | wll say to you what |
said to |l ocal |awmakers when | was directed to |ay
off a probation officer for the 2006 budget. By
tying ny hands with less staff than is needed to
adequat el y conduct our business, ny ability to say
that | amgetting the job done is taken away from ne.

So is the system broken? | don't think so. W

have a | ot of good people doing an excellent job
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Speaker: Ant hony Mauro

given the realities of budget constraints. A
dedi cated source of funding that does not continue to
strain | ocal taxpayers would go a long way in
allowing us to continue doing our jobs the way we
know they need to be done. Certainly, the question
becones where to find that dedicated source.

And | know that the question will be asked, so
is the answer to nove probation under the judiciary?
And | ask you, are we guaranteed higher funding if
that were to occur? Could we maintain our autonony
and objectivity were that to occur, or would soneone
el se's idea of the way we should do our job and
conduct our business be inposed upon us whether we
like it or not?

These are just sone of the questions that nust
be answered before I, | think, or anyone el se can
generate a |l ogical response. Thank you.

MR. DUNNE: Thank you, M. Mauro.

MR. MAURC: You're wel cone.

MR. DUNNE: Questions?

JUDGE KLOCH: Yes. |I'mthe designated -- with
the comm ssioner, |I'mthe designated individual that
asks this question. So first of all, could you tel

us what the starting pay is for your officers?
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Speaker: Ant hony Mauro
MR. MAURC: In the $33,000 a year range,
t her eabout s.

JUDGE KLOCH: And average?

MR. MAURC. Average, probably officers near the
top of the scale, | can tell you that, will probably
be -- probably be in the md 50s, after seven or
ei ght years, ten years.

JUDGE KLOCH: How | ong does it take your
departnent to prepare a PSI for court?

MR. MAURC: From ny understandi ng, from speaking
with nmy supervisors and ny officers, is that we're
turning those around in four to six weeks, sone |ess,
sone nore. As a general range, |'d say that's pretty
accur at e.

JUDGE KLOCH: And | take it based on your
testinony, the legislature -- the local |egislature
really hasn't stepped in to fill the gap fromthe
declining state funding?

MR. MAURC. Not at all. County manager and the
budget director of N agara County give targets to
each departnent for the upcom ng budget year. And
agai n, each year that |'ve been director, |'ve been
asked to submt a budget that's | ower than the year

before. It's -- you know, |'ve strained and |'ve
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Speaker: Ant hony Mauro
t weaked and |'ve squeezed as rmuch out of it as | can,
but it's not -- | don't -- | don't see that going
anywher e.

JUDGE KLOCH: And you're indicating |ocal
supervision fees. W heard testinony yesterday from
sone counties that, in fact, do inpose that. Have
you | ooked into the legality of that with your county
attorney, and are you confortable wth that?

MR. MAURC: |'ve referred that to the county
attorney's office, they' ve researched it. d aude
Joerg assigned -- who's our county attorney, assigned
John Sansone to do the research on it. M. Sansone
did that research, and he is confident that we can
pr oceed.

MR. NOMK: This is collecting fromthe genera
popul ati on?

MR. MAURC: That's correct. Adult crimnal
probati oners.

MR. DUNNE: Any other questions?

MR. NOMK: | have a question.

MR. DUNNE: M. Nowak?

MR. NOMK: M question is about the fees, that
| think it's clearly not authorized and you're

preenpted by state legislation fromdoing that. CQur
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Speaker: Ant hony Mauro
county was, | think, looking at it as well, others
have, and | think Onondaga is the only one that's
doing it that I'maware of, and | don't think they
really collected anything yet by way of going to
judgnments. So | was just wondering what the county
attorney's conclusion is.

MR. DUNNE: M. Horn?

MR. HORN: Two things, if you can help nme wth,
Tony. So if -- if one were trying to construct an
argunent for why the state should bear greater
responsibility for the cost of probation than they
do, why it's in the state's interest or why it's
their responsibility, what argunent would you give ne
to use?

MR. MAURC. W' re nmandated by law to exist, and
that's an executive law. |If we are to exist and we
have to be an integral part of the crimnal justice
system then | think sone funding, nore than we've
been getting in the |last several years, needs to be
dedicated to the |local departnment. Certainly the
county taxpayers have an obligation, | understand
that, but should that -- should they bear the -- the
brunt of that obligation?

MR. HORN: |f state law didn't mandate it, would
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Speaker: Ant hony Mauro
the county have an interest in there being a
probation service in Erie County?

MR. MAURC: Good question. | don't know that
they'd pay for sonething that wasn't nmandated to be
t here.

MR. HORN. Are there other services that they're
mandated to perform the County Governnent mandated
to performthat they don't get reinbursed for?

MR. MAURC: | can only speak for ny departnent.
| have sone know edge of how t he Departnent of Soci al
Services works. | know the funding is greater to
Soci al Services and preventive services noney than it
is to us, when we do the sanme things and nore of it.
So why should the reinbursenent to probation be any
| ess than to any other departnent that's providing
preventive services?

JUDGE KLOCH: |I'mon shaky ground here if | step
in and try to defend the N agara County | egi sl at ure,
but there was at one point recently a debate about
whet her or not they were going to continue funding
the task officer. | think they eventually continued
that, they were convinced that it was cost effective
and that it actually saved noney in the long run as

far as incarceration costs. Is that still the case?
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Speaker: Ant hony Mauro

MR. MAURC:. That's correct. Although we have
| ess personnel, the task programstill exists, is in
exi stence, funded through ATI prograns from DPCA,
rei mbursed at 50 percent. So the county |ooks at
that and says hey, | can have two people for -- with
50 percent reinbursenment as opposed to 18 to 20
percent, and | think it nade fiscal sense to themto
keep the task program because they do a |ot of
subst ance abuse treatnent referrals and things that
our officers would nornmally have to be involved in,
and they take care of those things. So they are, in
essence, an extension of our departnent and of a
probation officer.

JUDGE KLOCH: | know a little bit about the task
programin N agara County because, as you know, | sat
there on the City Court bench for 16 years and | can
tell you, I won't go on to specific cases, but there
were many where young people were diverted froma
lifetime of heroin addiction because of that -- that
departnent, or that program And it was a terrific
program and it was a joy working with themto save
young people from-- fromthe horror of heroin
addiction. And what you're telling us is that it was

a higher percentage of the state involvenent as far
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Speaker: Ant hony Mauro
as funding, that's why that program probably existed
in N agara County?

MR. MAURC: | know it is.

MR. DUNNE: Well thank you very nuch,
Commi ssi oner .

MR. MACCARONE: Just one question.

MR. DUNNE: Ch, pardon ne.

MR. MACCARONE: Anthony, | just want to
congratul ate you, you're a relatively new probation
director there, and | recognize fromwhen ny deputy
and | came out to visit you and speaking with you,
that you have sone anazi ng good things out there,
even your short, brief tenure, and | encourage you to
increase that. You had said that your case |oad was
130 or 140 to one. That's your average case | oad?

MR. MAURC. | wouldn't say average, |'d say our
average i s probably about 120.

MR. MACCARONE: 120. And in addition, did |
understand that each of those probation officers is
required to do 10 to 15 PSIs?

MR. MAURC. Yes. | don't have the investigative
supervision duties split |ike some counties do, so
all our officers will do supervision and all our

officers will do investigative.
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Speaker: Ant hony Mauro

MR. MACCARONE: You're still able to neet the
contact requirenents, right? Wat would you think --
what woul d be your recommendation, because |'m sure
this may becone an issue for the task force at sone
poi nt. Wat would your recommendation be for a solid
case | oad on supervision?

MR. MAURC: The way |I'd like to see it?

MR. MACCARONE: Right.

MR. MAURC. 1'd say 50 to 60 cases, to be
proactive with those cases. And to do what we're
supposed to do with our offenders, and that's to try
to rehabilitate them try to put the appropriate
services in place, and nmake sure that they're
complying with what the courts have ordered.

MR. MACCARONE: And what woul d your
reconmendati on be for presentence investigations?

MR. MAURC. As far as --

MR. MACCARONE: Per nonth. Wat do you think is
the right nunber?

MR. HORN:. Depends on dedi cat ed.

MACCARONE: Right. A dedicated officer.
MAURC: Dedicated officers?

MACCARONE:  Ri ght .

3 3 %

MAURC: Doi ng no supervision, doing strictly




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Speaker: Ant hony Mauro

investigative duties? | would say they should be

abl e

to do 15.

MR. MACCARONE: 15.

134

MR. MAURC: 15 to 20 a nonth without a problem

MR. HORN: Can |?

MR. MACCARONE: Yes.

MR. HORN:. What about on the Famly Court size?

How big on your juvenile -- do you have separate

juvenil e case | oads?

does

what ,

t hat

MR. MAURC: Yes.

MR. HORN: How big are those case | oads?

MR. MAURC. Big. Probably over 100 each.

MR. HORN. By the way, how many hours a week
your PO wor k?

MR. MAURC: 40.

MR. HORN: So that |eaves, what --

JUDGE BRUNETTI: Forty with an hour for |unch.
MR. HORN: Forty with an hour for |unch.

MR. MAURC: Right.

MR. HORN: So 35 to cover 100 cases in a week
like -- like 20 m nutes a case?

MR. MAURC. |'m sure you understand that --

-- that working with juveniles are a whole | ot

different than working with adults.

is
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Speaker: Ant hony Mauro

MR. HORN: That's what |I'mgetting at.

MR. MAURC: And if | were to find an ideal case
| oad nunber for a juvenile officer, | would say 30.

MR. HORN: That's what | nean. Thanks.

MR. MAURC:. (kay? Because you put in a lot nore
time, you're dealing with schools, you're dealing
with parents, you're dealing with counselors. And
again, in order to work the case the way that these
cases should be worked, you got to have a manageabl e
case | oad.

MR. HORN: And you do the INRs in the Famly
Court, the investigations for the Famly Court?

MR. MAURC: Yes.

MR. HORN: And sanme officers do those. In
addition to their hundred cases, they're doing the
| NRs?

MR. MAURC: Definitely.

MR. HORN: So you said 15 to 20, if you had a
dedi cated investigation officer on the adult side.
Are the INRs nore conplex and tinme consum ng?

MR. MAURC: Certainly.

MR. HORN:. So what do you think the case |oad
for INRs should be?

MR. MAURC: Probably nore in the -- if we're
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Speaker: daudia Schultz

tal king i nvestigative?

MR. HORN:  Yeah, just sonebody just doing |INRs.

MR. MAURC: 10 to 15.

MR. HORN:. You're also doing juvenile intake and
adj ust ment cases, right?

MR. MAURC: Definitely.

MR. HORN. Are you doing expirations of
pl acenent ?

MR. MAURC: No.

MR. HORN:  You don't do the ex -- the Social
Servi ces agency?

MR. MAURC: Yes.

MR. HORN:. How about custody and visitation and
adopti ons?

MR. MAURC. W do those, yes.

MR. HORN:  You do those in addition?

MR. MAURC: Yes.

MR. HORN: Ckay.

MR. DUNNE: Thank you very much.

JUDGE KLOCH: Thank you.

MR. MAURC: You're wel cone.

MR. DUNNE: daudia Schultz is the deputy
adm ni strator of the Assigned Counsel Programin

Erie. Good afternoon.
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M5. SCHULTZ: Who nmgically appears.

MR. DUNNE: Good for you.

M5. SCHULTZ: Good afternoon, all. As
M. Dunne said, ny nane is Caudia Schultz. I1'ma
crimnal defense attorney and the deputy
adm ni strator of the Assigned Counsel Program here
in Buffalo. | want to thank you for allowng ne a
pi ece of your tine today, and knowi ng all the peop

you have to hear froml wll be brief. O all the

137

e

suggestions, proposals, runors that periodically get

di scussed regarding the future of probation, | want

to comment on only a few

One is the idea of targeting resources at

younger people. As the gentleman before nme was just

di scussing, we're wholly in support of that idea and

want to encourage you to take a look at that. As
you probably know, current research suggests that

young people think differently, are notivated

differently, respond differently to stinmuli and, of

course, behave differently than people of nore
mat ure years. These differences are devel opnental .

W believe that we have to recogni ze these

di fferences and devel op neasures and use our limted

resources to target that popul ati on because early
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Speaker: daudia Schultz
intervention saves us noney and resources down the
l'ine.

Second, | know there has been sone tal k of
dedi cated parts for violation of probation cases,
and that idea seens to be presented as a way of
meki ng the systemnore efficient. W think that in
fact it would do just the opposite. The tine it
woul d take for the Judge and the part to becone
famliar with the case that another Judge had
al ready spent days, weeks, or often nonths on is
truly wasted tine. The case should be before the
Judge who already has the know edge of all the
ci rcunstances surroundi ng that case. That's the
sent enci ng Judge.

Third, there has been sone di scussion of the
role of the presentence report in the plea
bar gai ni ng process. One of the questions that
arises is whether or not the PSR should be
discretionary with the Court where it is now
mandatory. W could not support such a proposal.
The PSR is fundanental to decision making at DCCS,
and as the gentleman before nme expressed to a nunber
of other prograns and agencies, the information

gl eaned fromthe PSR is used to determ ne pl acenent
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Speaker: daudia Schultz
programeligibility and eventual rel ease from
cust ody and woul d significantly di sadvantage those
persons for whom one was not done.

Anot her question is should there be greater use
or in fact mandatory use of pre-pleading reports.
Again, we think not. W Dbelieve that the best use
of the increasingly limted resources avail able
would be to permt the officers to have a case | aw
t hey can adequately supervise, ,i.e., neet with
their probationers, provide nmeaningful guides. It's
alittle appalling that I1'mconpletely in agreenent
with the gentleman from probation on this issue, but
| seemto be providing nmeani ngful guidance, assist
with referrals, et cetera.

Every tinme we take officers away fromthose
positions to wite nore reports, case |loads rise and
ny clients suffer. And | submt that we don't need
to devote our resources to generating these reports,
pre-pleading reports, as the adversarial system
provides the Court wth sufficient information about
the case to effectuate an appropriate resol ution of
that matter.

Finally, there is one change we would like to

see in the presentence process, and that is a clear
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Speaker: daudia Schultz
statutory procedure that would give the Defendant
and her attorney -- her attorney -- one, the
opportunity to review the PSR sufficiently in
advance of the sentence in order to point out
changes or corrections that need to be nade and,
two, a procedure whereby changes are either ordered
by the Court or the denial of sane is placed on the
record and becones a part of the case for appeal if
that is necessary. |Inconplete or erroneous reports
cannot ever be corrected later, and the coll ateral
consequences of errors in the report have a
significant inpact given its use by DOCS, et cetera,
as | nentioned before.

In conclusion, we feel that two tweaks of the
current system would significantly inprove
probation. The first is a greater enphasis on the
speci al i zed probation supervision approach to use,
and the second is that there be a clear and specific
procedure to correct any inaccuracies in the
presentence report. Questions?

MR. DUNNE: Sounds to ne that you have just
presented what we didn't give M. Gadess the tine
to. Very thoughtful.

MB. SCHULTZ: Cood.
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MR. DUNNE: Very, very thoughtful. My | just
ask about your background?

M5. SCHULTZ: Certainly. You actually
recogni ze ny face because for the past two years |
have been here under the jurisdiction of
Judge Kl och, but the twenty-five years before that |
spent in Nassau County in your territory.

MR. DUNNE: N ce to see an old friend.

THE WTNESS: Thank you. Twenty-six years as a
defense attorney and two years as the deputy
adm ni strator of Assigned Counsel .

MR. DUNNE: Sone questions, please? Yes, Bob.

MR. MACCARONE: | just wanted to thank you for
presenting such a concise and clear presentation and
substantive presentation of what | think are
excel l ent recommendations. Let me ask you this:
Fromtime to time there's been the recommendati on
that we dispense with the face-to-face interview of
persons who have been -- who have pled guilty in
Court and face a substantial amount of tinme in state
prison and that is that there's a certainty that
they're going to be going to state prison, and | was
wonderi ng what you think about that.

M5. SCHULTZ: | understand the tendency to do
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Speaker: daudia Schultz
that. You know, we've already arrived at our plea
bargai n, we know how nuch tinme -- on felonies --
we're tal king. QCbviously we know how nuch tine the
Def endant is doing upstate, and you woul d think
that, therefore, you know, why are we investing
resources in this except for the point that | hoped
that | nade which is that that report is used by so
many ot her people to nmake determ nations about
pl acenent in the institution, which institution they
go to, which prograns they mght or mght not be
af forded when they actually get rel eased, whether
tenporary, you know, work release is available. A
of those kind of decisions are hugely inpacted by
the presentence report, and | think it would be very
unfortunate for ny clients to have sone people go up
wi th one and sone people go up without one or one
that was done w thout any input by the Defendant
hi nsel f.

MR. HORN: Can | ask, follow ng on that, given
what you said -- and | don't disagree with it --
given the inportance of the docunent to the state
users --

M5. SCHULTZ: Yes.

MR. HORN. -- because everything you descri bed
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Speaker: daudia Schultz
is really not happening in your County courthouse
it's all of the use that's nmade | ater --

M5. SCHULTZ: Well, in the cases that you
referenced we sort of know what's happening at the
end of the case. Here we don't know what's
happeni ng ever after.

MR. HORN. So would you, therefore, agree that
it is?

M5. SCHULTZ: Not that -- pardon ne, but not
that that never changes as a result of the PSR but
| think you nmeant the majority of cases where we
know what ' s happeni ng.

MR. MACCARONE: Just in those cases where we
absolutely know, and | think you' ve answered that.

MR. HORN: Gven that the state has reduced its
funding from 47 percent reinbursenent for probation
to under 18 percent or 18 percent, don't you think
that they should pay a greater share of the costs
since they are the major users of this very valuable
and i nportant docunent?

M5. SCHULTZ: You really want nme to discuss
fundi ng i ssues?

MR. HORN: Yes. That's the issue.

M5. SCHULTZ: It may be, but that is so not ny
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Speaker: daudia Schultz
jurisdiction.

MR. HORN: |'m asking your opinion. You're a
smart person.

M5. SCHULTZ: | think ny real bent is that |
have seen in ny twenty-sone years the Probation
Departnent | think be depleted of so many necessary
resources. Honestly, | don't care where it cones
from \Wat | do care about --

MR. HORN:  Wien the state di m ni shes funding
from 47 percent to 18 percent, isn't the state
sendi ng a nessage to everybody that it's not
i nportant?

M5. SCHULTZ: And I, of course, disagree. Yes,
| think that is true, and | would certainly disagree
with its inportance. | also sincerely want the
resources to go back to the officers so that they
can do what the gentleman before ne was tal king
about, actually supervise. It doesn't do any of ny
clients any good to appear in the doorway once a
nmont h, once a week, once a whatever, see no one,
have a relationship with no one, be guided by no
one. |If they didn't need that, they should have
gotten a CD. They don't need to be on probation.

MR. MACCARONE: Can | just ask a followup --
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and that is because you raised it, which is an

excellent point -- and that is in what percentage of
cases if you can quantify -- this may be difficult
to do -- on those cases that are going to state

prison, there's no question that it's a mandated
second-fel ony of fender case, that this individual is
going --

M5. SCHULTZ: Lots of people go up who aren't
PFO s.

MR. MACCARONE: | know. But in those cases, in
how many of those circunstances where they're going
to state prison will that PSI influence the ultinmate

sentence, which will be the ultimate --

M5. SCHULTZ: | think it is -- at tinmes | do
think the percentage is small, because for the nost
part there shouldn't be -- if the systemis working

properly and both counsel know what they are talking
about; frankly, there shouldn't be lots of surprises
in the Court. |If the DA had talked to the
Conpl ai nant and the famly and et cetera and brings
that to the Court and | bring ny client to the
Court, there shouldn't be lots of surprises. There
sonetimes are. Ckay.

MR. MACCARONE: But that can weigh in favor of
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Speaker: daudia Schultz
t he Defendant as wel | ?

M5. SCHULTZ: It can. It doesn't always,
but --

MR. DUNNE: Yes, Bob.

MR. BURNS: As you work with Judges in Nassau
and here in Erie, say, tal king about a presentence
report or dealing with a violation of probation,
would it matter to you at all if that probation
officer's salary was in sonme way derived from OCA
the Unified Court System or the fact that it's
currently in the executive branch? Wuld it matter

to you at all where that funding cane fronf

M5. SCHULTZ: Yes. | think it would be -- this
is ny personal opinion. | don't know that this is
t he Assigned Counsel opinion. | think it would be a

terrible idea to attach probation to the judiciary.
They are not an armof the judiciary. | don't think
they think of thenselves as an armof the judiciary.
Wien it gets to the sentencing process, | think
we're three bodies before the Court. And none of

t hem shoul d be attached to the Court -- not ne, not
the District Attorney's office, not the Probation
Depart nent.

MR. BURNS: Thank you.
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Speaker: daudia Schultz

MR. DUNNE: Judge.

JUDGE KLOCH: Yeah. A non-rel ated question,
but an observation. Counselor, to let you know how
it's inportant that you and people |ike you cane
forth to testify, at the beginning of the hearing
process in New York | | ooked over to one of ny
nei ghbors who was a col |l eague on the bench and said,
you know what we have to do, we have to tweak the
statute in regard to deviating and waiving the PSI
to make it easier for the Probation Departnent.

And, boy, over the course of the |ast several
hearings, | have been educat ed.

M5. SCHULTZ: W bl asted you back.

JUDGE KLOCH: |'ve been educated accordingly,
so | thank you.

M5. SCHULTZ: Thank you. Thank you all.

MR. HORN. A couple questions. The |aw
presently allows for a waiver of the probation
report where a non-incarcerative sentence is to be
i nposed or a sentence of |ess than ninety days.

M5. SCHULTZ: Correct.

MR. HORN: |If the probation report is so
inportant, should we not require it before we place

a person in the community on probation?
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Speaker: daudia Schultz

M5. SCHULTZ: So what you're saying is the part
of your questioning, the part of the statute that
says if we're all in agreenent -- the Court, the
DA's office, and nyself -- if we're all in agreenent
that a probationary report would be appropriate --

MR. HORN. -- should be waived there m ght be
sonething -- you said there m ght be sonething that
woul d conme out. You said before that in this course
of negotiating this conplex plea on a person that's
going to state prison, where the sentence i s going
to plea is going, but you said, well, nmaybe
something will cone out. But the sane is true here,
is it not?

M5. SCHULTZ: It's true, but first of all --

MR. HORN: Are we jeopardizing the community by
pl aci ng the person on probation w thout know ng --

M5. SCHULTZ: First of all, we're not talking
about felonies when we tal k about that statute. A
felony requires a PSR

MR. HORN: Well, in any felony that doesn't
require inmprisonnent, you can waive the probation
report.

M5. SCHULTZ: Is that true, Ed? | think that's

true.
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JUDGE BRUNETTI: | think it's true.
JUDGE KLOCH: John Brunetti is the expert.
JUDGE BRUNETTI: No. No. Take that off.
MR. HORN: | think if the report is so

inmportant, if we shouldn't be making these decisions

of mandatory inprisonnent of plea bargain --

M5. SCHULTZ: There are a couple things. There

are two things. One --

MR. HORN. -- you would put a person in the

communi ty without the benefit of a PSI?

M5. SCHULTZ: Two things. One is | think that

| enphasi zed the inportance -- as you noted, | think

that | enphasized the inportance of the report |ater
after the sentence, which is why | think we can't do
away with it. That's nunber one. But nunber two, |
think one of the reasons that there are very few
surprises in the presentence report is we have
typically discussed at |ength, possibly ad nauseam
the facts of the case, the facts of ny client, and
the facts of the Conplainant, et cetera, et cetera.

And | think one of the reasons there aren't

surprises is that we talk to the Court until the
Court at least -- if not all of us -- feels

confortable with that.
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MR. HORN: Yet you wouldn't waive it?

M5. SCHULTZ: And yet | wouldn't waive it,
because if ny client is going to state prison then
DOCS wants to see it, and the Tenporary Rel ease
Programwants to see it, and the Drug Program wants
to see it, and the rel ease people, parole, wants to
see it. And | can't, therefore, do wthout it.

MR. HORN:. Fine. |If the individual is placed
on probation and absconds, what record do we have of
the individual ? Wat if they never even nake their
first report to their probation officer, what record
do we have about this individual? In the absence of
a PSI, if you have waived the PSI, placed the person
on probation, and then five years later he's picked
up on a warrant -- the Judge has long since retired,
and now Judge Kl och has this individual -- how do
you know who this individual is?

JUDGE BRUNETTI: It just occurred to nme, too,
where are the conditions?

MR. HORN. Yeah. How do you deci de what
conditions to put on the individual?

M5. SCHULTZ: Al | can tell youis in ny
twenty-five years we have been allowed to waive a

report about, | don't know, maybe three tines. So




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

151
Speaker: daudia Schultz
it's not sonething that routinely occurs.

MR. HORN: |'m asking you philosophically. In
jurisdictions like New York City it's waived all of
the time or much of the tine.

M5. SCHULTZ: Those people aren't typically
pl aced on probation.

MR. HORN: Yes. 1In case you didn't waive it.

M5. SCHULTZ: Al | can say is | think that a
Court -- it would surprise ne if in many situations
a Court would be confortable doing that w thout the
PSI. | don't really know that. | never worked in
the Gty, but -- and | know that they have the
nunbers to press things they had and to press things
ahead and do differently than we do here or even in
Nassau, but | would say if we all believe we know
enough about that case to think that the Defendant
requi res conmunity supervision, doesn't get a CD and
doesn't need to go to jail, we're probably not
trenmendously wong about that.

MR. HORN. | hate to be argunentative, but you
say all that is true and a person is going to
prison, so why do you need a PSI?

M5. SCHULTZ: Because we use it for many, nmany

t hi ngs once he goes to prison.
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Speaker: daudia Schultz

MR. HORN: As we do once he's placed on
pr obat i on.

M5. SCHULTZ: Well, we -- Ed, bail nme out here.

MR. NOMK: M comment would be the first thing
a probation officer should do in getting the case is
to do their own PSI.

MR. HORN. What if he doesn't show up for
arrival, report?

MR. NOMK: Then you're going to have a
violation filed, and what are you going to do?

MR. HORN: Social history.

MR. NOMK: You'll have your PSI for not
showi ng up, and the ninety days --

MR. DUNNE: If | may, | think our discussion
here is premature, and it should be reserved for the
final battle.

JUDGE KLOCH: That's why the Senator put ne
bet ween t hem

MR. HORN: One final question. W've heard how
dire the situation is here in Erie County. The case
| oads are up in the two hundreds, and probation
supervision exists in name only. Does that give
Judges in Erie County pause and cause themto be

reluctant to use probation as a sanction? Have you
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seen an increase in the use of inprisonnent because
probation is not seen as an effective sanction?

M5. SCHULTZ: Yes. W do believe that
happened.

JUDGE KLOCH: And | can add to that as sonebody
that actually sentences in this county, | bet
there's been -- since the budget inmpact -- about
twenty people that | provided for conditional
di scharge who | would definitely put on probation if
the probation officers weren't overl oaded.

M5. SCHULTZ: And | think it goes both ways. |
certainly have seen a nunber of cases where ny
client is incarcerated where | don't think that
woul d have happened.

JUDGE KLOCH: | think that's true, too. But
let me tell you these cases. These would be cases
where you have sonebody who gets involved in
ganbling and in order to feed that habit steels
twenty-five thousand dollars fromtheir enployer and
is caught and no prior crimnal record. You know,
they're comng forward. |'mnot going to put himin
jail. You know, they have the restitution noney
fromnomor dad or wherever. | tell themif they

come up with all the noney I'll give thema
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condi tional discharge. That person should be seen

by a probation officer to deal with the dependency

that caused the theft in the first place, but in

Erie County, because of ny concern for the case

| oads of the probation officer, | put ny own neck on

the line and give that person the conditional

di schar ge.

VS.

MR.

VS.

SCHULTZ: |'m proud of you, Judge --

DUNNE: Any other --

SCHULTZ: -- because | think too nany cases

go the other way.

JUDGE BRUNETTI: Just if all three parties

agree -- the Judge and the two |l awers -- the PSR

can be waived in C, D, or E felonies which are not

mandatory jail,

probation or a report has been prepared in the

precedi ng twel ve nonths or probation is revoked.

it can be waived for felonies, any grave felony

where probation is an eligible sentence.

VR.
VB.
VR.
VR.

conmment ,

DUNNE: Good. Thank you, counsel or.
SCHULTZ: Thank you so nuch.

MACCARONE: Thank you.

DUNNE: In light of Mss Schultz recent

it's only appropriate that we have a late

where it's a tine-served sentence or
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Speaker: R chard Donovan
starter here. Richard Donovan, who is the
Undersheriff for Erie County, has offered to speak,
and | appreciate it. You' ve been very patient
listening to our --

MR. DONOVAN: Thank you, Senator, | appreciate
it. I'mgoing to direct ny coments a little
differently because, as you said before, Senator, we
have a traditional jail here in Erie County and we
al so have a correctional facility, and we staff both
facilities. QObviously they're -- the sentenced
prisoners are held in one part of our correctional
facility, but we have overflow capacity in there.
The capacity of our two jails, our maximum facility
capacity in our tw facilities in Erie County is
1527. W are presently housing, |I'd say,
approxi mately 1650 prisoners in both sentence and
present ence categori es.

JUDGE KLOCH: |I'msorry, what did you say the
capacity was?

MR. DONOVAN: Qur capacity is 1527 based on the
State Comm ssion of Corrections maximumfacility
capacity statistics. As of Cctober 12th, the sheriff
was ordered by the State COC to reduce that to 1527.

W have no ability to do that at this point, so we
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are violating the state COC order. And the only
reason I'mbringing this out is -- we'll get to the
other things that ny testinony will address. So we
are in nonconpliance with it. They said that they're
giving us a little bit nore tine to cone up with
sone -- sone resolution. Wthout comng to a
resolution, that's where |I'm addressi ng ny conments
towards the probation officers and how they're
inportant to us in this -- in this facilities, in
keepi ng ours under the maximum facility capacity.

Qoviously we tal ked about the presentencing
investigations, and that's very, very inportant
because we have state readies that are ready to go.
Bet ween state readi es, parolees that are not being
hel d on any other charges, and parolees that are held
on additional charges, and we are sonewhere in the
200 range. W probably are, in pleas, | was -- |
didn't have a chance to do all ny research, so if |I'm
off alittle bit on ny research | apol ogi ze and | can
get the figures if there's anybody that really wants
to know the exact nunber. But between the people
that are waiting for sentencing reports, parole --
parol ees that have no additional charges, and

parol ees that have additional charges but still are
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under the state division of parole, somewhere in the
vicinity of 200.

So we need help as far as our facility, and |'ve

been on a lot of commttees. |'ve been on committees
for alternatives to incarceration, |I'mon comm ttees
for overcrowding, I'mon conmttees for commttees

that have commttees, the sane as everybody el se
here, and I'mnot -- you know, |'mnot crying on your
shoul ders. But the nost inportant thing that we cone
inall of these is the help of probation. W can use
their help whether it's -- it's day reporting before
they cone into our holding center, whether it's
havi ng i nput on bail and giving us recomendations on
sonebody should be allowed out on bail. And the
tendency that's happening in Erie County, it's
happeni ng across the state, is that county
facilities, they're increasing, the county facility
popul ation's increasing, the state facilities are
decreasing. There's a |lot of beds across the state,
and I'msure you're picking that up fromall your
testinony you're covering across the state.

So the only thing I'msaying is that we can use
it, you know, with the conditional day nonitoring,

day reporting, the ankle bracelets, all this cones
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back to having sonebody that can watch these peopl e,
and that's where it falls to probation. And we are,
in Erie County, we got hit. | know everybody, you
know, cried, we all got budget cuts that hit really
bad. Qur staffing in our correctional facility, in
our jail, is about 100 under where we should be at.
And we've been enbarrassed, we've had a | ot of
problens with our departnent. But when it comes down
toit, ny recormmendati on would be to, obviously, wth
probation, is to, you know, increase the help on the
front end of it so these people aren't comng into
our jails.

| think 51 percent are remanded back, sonmewhere
around 50 to 60 percent, when they go to a Gty Court
j udge, are being remanded back into our custody
wi thout bail without the prebails. So that's com ng
in, you know, we're getting that. And there's no
help for the judges. The judges are in bad shape.
If they're not getting help from probation to say
who's a good bail risk, you know, we're getting that
popul ation on the front end, we're also not getting
t he popul ation on the rear end.

Which would lead ne to ny -- the recomendati on

that ny sheriff, Sheriff Howard, would make is that,
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you know, in this, as far as presentence reports, his
reconmendation is that -- that we try to change the
| egislation that a presentence report will be done
within 30 days, an extension with just cause for over
30 days by the judge. And I know that will put a |ot
nmore responsibility on the probation officers with
t heir workl oad, but we have to have sonething that
makes this, you know, nakes this whole system work.

| " ve been on these alternatives to incarceration
commttees. | found out in one of the counties, |
believe it's Bronx in New York GCty, they have the
presentencing reports in three days. W go -- we go
four nonths and sonetines nore, and those people are
sitting up there, you know, taking -- taking --
they're ready to be sentenced on state charge, you
know, and it's just waiting that report.

So | guess that's ny plea to it on that. And
t he one recommendation that the sheriff had, if that
could go in the record, is 30 days, try to get that
changed to 30 days with, obviously, just cause, and a
judge could extend it. But have sonething, there's
sone bite to it, and nake the counties do what we
have to do.

MR. DUNNE: Let ne ask you, as undersheriff, is
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supervision of the jail your responsibility?

MR. DONOVAN: It is. The -- I'mkind of new to
the jailing bit. 1've been in |aw enforcenent for
about 34 years, but the last -- alnost about | ast

year or so, as undersheriff, the jail managenent
division falls under ny responsibilities.

MR. DUNNE: What effect has this overpopul ation
had on your ability to operate the facilities?

MR. DONOVAN: It's had a devastating effect.
Qur norale is as low as it's ever been. W are
understaffed by about 100. W have two different
titles in our jail managenent, which nmakes it a
little nore conplicated than in other counties. W
have correction officers and we have deputy sheriff
of ficers, and we conbi ne services. The county at one
time had the correctional facility; and subsequently
the correctional facility and the holding center jail
went together, nerged under our office. So with the
under standi ng we're understaffed in supervisors,
we're understaffed in deputies.

W are constantly cited by the Comm ssion on
Corrections, the State Comm ssion on Corrections, you
know, that would be a whole hearing unto itself

because, you know, there's different standards across
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the state. You know, other places that are
overpopul ated are allowed to double bunk. The state
is allowed to double bunk, Erie County is not allowed
to doubl e bunk. You know, we are under sone
restrictions. But when it gets back to it, you know,
the State COC t hi nks because they feel we need better
facilities, and we need -- we need nore staffing, and
it really gets down to staffing.

MR. DUNNE: Does the conbi nation of
over popul ation and understaffing interfere at all
with the access of probation officers to presentence
i ncarcerated individuals in connection with
preparation of their reports?

MR. DONOVAN: No, | think -- I think we do a
pretty good job with that. W've got a very close
wor king rel ationship here with both probation and
wi th, you know, assigned counsels, you know, trying
to get there. But there can be delays, |I'msure
there will be conplaints froma |lot of people. W do
a pretty good job of it, but, you know, that's one of
the priorities we have is letting people get there to
talk to them

MR. DUNNE: Thank you. Questions?

MR. NOMK: The statistic that concerned ne was
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you said -- | want to make sure | have it right. You
take a population that's in custody over for their
first court appearance, and are you saying 50 percent
cone back to you still in custody?
MR. DONOVAN: Fifty-one. Fifty percent or nore.
MR. NOMK: Ww. |Is there -- was the pretrial
services -- is there a pretrial service organization,
not for profit, in Erie County?
MR. DONOVAN: | think it falls --
MR. NOMK: Wthin probation?
MR. DONOVAN: Probation, yeah.
MR. NOMK: Is that where the cuts were nade?
MR. DONOVAN: There's cuts all across, | nean,
so everything' s been affected by that. That's one of
the things we're working on is reducing the anount of
peopl e that are being sent back, you know, and ri ght
now wi th Operation |Inpact, with things going on,
there's sonme cases where they're sending them But
it's over 50 percent once they get over to Cty Court
that return to us.
MR. NOMK: Fromthe first appearance in court
they still stay in custody to the tune of nore than
50 percent?

MR. DONOVAN: That's correct.
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MR. SOARES: In addition to the local -- housing
in your |ocal county jail, are you housing any
federal inmates?

MR. DONOVAN: W do house federal inmates, which
has been a problem Wat happened was years ago,
before | was in this, and so | may have sone of ny
facts, | stand to be corrected or take nme on and tel
me |'mway off on it, but we accepted $5 mllion from
t he Feds several years ago to do sone reconstruction
inthe jail. So, you know, and plus they pay over a
hundred dollars -- | think they pay about a hundred
dollars a day. So we do accept federal prisoners,
but we had an agreenent standing to have sone
construction in the jail, capital managenment. The
short answer is yes, we do take federal prisoners.

MR. SCARES: What I'mtrying to get at is | know
fromny county, Sheriff's Departnent actually nmakes a
profit from housing federal inmates. And it appears
here that your ability to generate revenue from
housi ng federal inmates is inpeded by the fact that
you have all of these |ocal prisoners who are state
prison ready but no PSIs are being done.

MR. DONOVAN: Definitely. It costs us about

$110 a day, it's an approximate, to house them For
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the state readies. And parole, parolees is another
i ssue. The parolees is 30-sone dollars a day, just
got raised to $38 a day.

MR. SOARES: There's a double whammy as far as
the -- the inplications, fiscal inplications. State
ready prisoners you're not -- you got state ready
prisoners the state should be housing, it's costing
| ocal county housing, but you al so have federa
i nmates that you could be earning --

MR DONOVAN: That we coul d be earning noney,
yes. And they contribute significantly to us in
hel ping us with construction costs to nmake that
arrangenent .

MR. CLARK: Dickey, how nuch has -- has there
been an inpact on your jail overtine budget based
upon the cuts nade to the probation departnent?

MR. DONOVAN: Significant. Significant inpact

MR. CLARK: G ve sone idea of how that -- how
t hat canme about.

MR. DONOVAN: \Whatever it is, you know, when you
figure out per day, without themdoing it, the people
that could be held there, I'd have to -- you know, |

mean | would imagine it's, you know, in the mllion
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Speaker: R chard Donovan
or sonething like that, altogether, over the last two
or three years. But as | said, I'mnot a real good
stat guy. If | had ny tine to do the research on ny
stats, I'd throw themout. But | haven't had that
chance. But it's been significant.

MR. CLARK: Let ne put this this way: Aren't
you criticized all the time for having your overtine
budget go well beyond predicted standards, and nore
So due to the cuts nade in the probation departnent?

MR. DONOVAN: Definitely. There's a
correl ation.

MR. CLARK: Do you have any control over that at
all?

MR. DONOVAN: No control whatsoever.

MR. MACCARONE: You may have sone contro
because you're housing federal inmates, correct? So
how many federal inmates do you have?

MR. DONOVAN: |'d have to find out for you. Not
that many, not that many. There is a federal
detention facility in Batavia that -- you know, that
is up and running. W do house -- it's usually
mar shal cases and people that are awaiting trial in
the federal courts here that are in there. | think

it's probably in -- 1 think it's around 30, but | can
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get back to you if you give ne that, I'lIl find out
when | | eave here.

MR. MACCARONE: Can you tell ne the percent of
cases -- you said your popul ation today was 1650.

MR. DONOVAN:  Approximately 1650, yes.

MR. MACCARONE: 1650. And what's the percent of
your pretrial population in that correctiona
facility on any given day? Do you have an idea?
Because | know you report that --

MR. DONOVAN: W report that on a daily basis,
as | said. It's significant.

MR. MACCARONE: | don't have that information at
hand. W had it and | sent it to the probation
departnment and the alternatives to incarceration
community and the | ocal adm nistration.

MR. DONOVAN: | know we report it to the State
COC on a daily basis.

MR. MACCARONE: The reason is because we send
that state-wi de report each nonth that we receive
fromthe COC to all of our alternatives to
i ncarceration prograns in our probation departnents
because that's the popul ati on we ought to be working
to address.

M/ other question is, I'd be somewhat surprised
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if you had a |l arge state ready prison popul ation
given that the DOCS facilities are so low in
popul ation, there's not a sizeable state ready
popul ati on across the state. | know counties have
sued the state in the past; and with the | owered
popul ati on at DOCS, that issue's been addressed. |
don't think there's a significant delay in New York
Cty. I'mnore inclined to think that your
popul ation is conprised of parolees and those
specifically who have pled, awaiting sentencing, and
| know you've said you don't have that nunber right
now, but | think our task force would be very
interested in knowi ng that precise nunber of persons
who have pled guilty and are awaiting tine in your
facility for that sentencing event.

MR. DONOVAN: Yeah, and that's where the
popul ation is, the people who have been sentenced,
are waiting for the report. So the way | believe is
so until they have that, they're ready to go, but
they can't be until it's done, yeah.

MR. MACCARONE: So can we ask for that
i nformation?

MR. DONOVAN:  Sure.

MR. MACCARONE: Because that would be very
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hel pf ul .
MR. DONOVAN: Who should | send it to? Right
the chair?
MR. DUNNE: M. Burns?
MR. BURNS: Don't send it to ne.

M5. WALSH: I'Ill give you a card.

168

to

MR. MACCARONE: Just one |last question, and that

is how many staff did you realize a reduction when
the cuts were made in Erie County?

MR. DONOVAN: Well, we -- we had probably,

outside of probation, we're probably conparative, we

got hit, I think, the hardest in the Erie County

government, that's a debatable thing. W | ost

correction officers, deputy sheriff officers, which

both -- do our both jail managenent division and our

own jail was affected, but we lost -- there were 12

actual layoffs, but with positions and that, we |ost

over -- we're a hundred under right now, a hundred
under what our staffing should be.

MR. MACCARONE: Thank you.

MR. BURNS: That was going to be ny question.
In probation, we're jealous of all of our partners,
except for Assigned Counsel, when it cones to

staffing |l evel s and resources. And we're al ways
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j eal ous of our sheriff's correctional facilities
because of the comm ssioner of corrections that wll
come down upon the county structure if you don't
staff in accordance with their -- their standards.
How |l ong will that 100 corrections officers staff be
allowed to continue by the state, and what w |
comm ssi oner of corrections do if it continues on
from nont h-t o- nont h?

MR. DONOVAN: The way | understand it is in the
letter | read, they will go to a Suprene Court Judge
and get an order, an Article 78, ordering us to
reduce our popul ation by the 150 that we are. And
then the next one would be probably contenpt citation
agai nst the sheriff and the county executive for not
obeying that order. W have a public safety
commttee on the Legislature that's been a | ot better
than when these first cuts hit. So we are working
closely with them

W did cone up with a plan for at |east -- we've
cone in some conpliance with State COC on i ncreasing
the -- the anmount of officers. W are still having a
| ot of problens with supervision, increasing
super vi si on.

So the big thing we're hitting here in Erie
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County right nowis, you know, getting to that nunber
and al so getting adequate supervision. W are --
we're not abiding by the orders of the State COC and
that. So the next thing would be obviously -- |
think would be to go to court sonetinme -- sonme date
in Cctober, or at least had told us they may do that.
Then they would give us an order; and then if we
didn't obey the order, then, you know, obviously the
contenpt citation

But the thing as we researched it, wth 150
prisoners less -- or over what we have to do, there's
no -- there's no facility this side of Syracuse that
could take on that kind of volunme. Chautauqua
County, they're over their variances. They've been
al l oned variances over their maximumfacility
capacity.

So, you know, we're tal king about taking 150
people, trying to spread them out across the state,
and who knows where -- you know, where you can put 30
or 40 or 50, and -- besides the -- whatever they
woul d charge us. W have no contracts in place for
that. W are trying to get that. W nade
suggestions and nmade reconmendations to the

| egi slature, we better have sone contracts, you know,
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for this type of situation, but, you know, when you
get into taking them downstate, as far as we probably
have to go to get rid of the hundred and sone peopl e,
and access, you know, with the transportation costs
and everything, and the overtinme costs that we would
i ncur, plus, you know, the contract thenselves, you
know, | stand before, you know, this body here and
say, you know, sonebody's paying for it. W're all
paying for it sone way, whether pay for it in state
or the Feds or local taxes, we're going to pay for
that. Sonebody's going to pay for it. And Erie
County residents here are at a breaking point with
this. So it's going to be -- it's going to be very
damagi ng. You know, we're not talking five people,
we're talking at any tine 100 to 150.

MR. DUNNE: Thank you. Thank you very nmuch, M.
Donovan.

MR. DONOVAN: Thank you.

MR. DUNNE: And you will get us that
i nformation?

MR. DONOVAN: | will get you that information.
Can | just -- run it by ne one nore tine.

MR. NOMAK: You got a card there?

MR. DONOVAN: And you wanted to know, |'m
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sorry --

MR. MACCARONE: Exactly the nunber of persons in
your correctional facility today --

MR. DONOVAN: That are state ready?

MR. MACCARONE: No. That are -- that have pled
guilty, are awaiting sentencing.

MR. DONOVAN: Ckay.

MR. MACCARONE: And if you have anything on tine
frame of those individuals, how |l ong they' ve been
det ai ned, that would be hel pful as well.

MR. DONOVAN: Did sonebody el se want to know how
many we had in federal? How nmany federal prisoners?

MR. SOARES: | had asked that question.

MR. DONOVAN: Would you like to know that?

MR. SOARES: Pl ease.

MR. DONOVAN: Ckay. | should have that for you
by the end of the day. Thank you.

MR. DUNNE: The supervising attorney of the
appeals unit for the Legal A d Bureau of Buffalo,
Barbara J. Davies is our next speaker. Good
af t er noon.

M5. DAVIES: Good afternoon. The Legal Ad
Bureau of Buffalo is a not-for-profit organization

that represents over thirteen thousand indi gent
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Def endants annually in Buffalo Gty Court. Qur
agency is also assigned by the Appellate Division
Fourth Departnment to represent on direct appeal all
i ndi gent Defendants convicted in Erie County
Superior Courts.

MR. DUNNE: My | direct you -- would you
adj ust the m crophone so we m ght hear you better?

M5. DAVIES: New York State | aw requires that
the county ensure that indigent crimnal defendants
are provided wth assigned appellate counsel. Erie
County fulfills its obligation by contracting with
the Legal Aid Bureau to performthis inportant and
hi ghly specialized |legal work. The Legal Aid Bureau
is assigned annually to approxi mately a hundred and
seventy-five fel ony appeal s.

Qur responsibilities include securing the
transcripts of every court proceeding as well as all
of the other |egal docunents that are part of the
record. The Legal A d Bureau staff attorney
assigned to a given case discerns the viable | ega
i ssues, researches those issues, and wites an
appel late brief for filing with the Appellate
Di vi si on.

Unless the trial Judge inposed the m ni mum
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sentence upon our client, one of the issues in our
brief will necessarily be an argunent that the
sentence is harsh and excessive and should be
nodi fied by the Appellate Division to a | esser term
In order to prepare this argunent, the Legal Ad
Bureau relies to an enornous extent on the
information contained in the presentence report
required by Cimnal Procedure Law 390.20, and that
is prepared by the Probation Departnent.

W want to go on record before this conmm ssion
to oppose any change that would reduce the current
requirement for a presentence report for defendants
convicted of felonies. This presentence report is
our only source of information about our client's
background, including his childhood and current
famly situation, any physical and psychol ogi cal
disabilities, and his educational and work history.

| deal |y every attorney would prepare his or her
own sentenci ng nenorandum for subm ssion to the
trial Judge, which nmenorandum woul d t hen be
avai l able to the appellate counsel for the appeal.
However, the vast mpjority of attorneys -- both
assi gned and retai ned representing defendants at

trial -- do not have the tine and resources to
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engage in the extensive research and witing that a
conpr ehensi ve sentenci ng nenorandum woul d ent ai |

Therefore, as assigned appell ate counsel for
Erie County's indigent crimnal defendants, the
Legal Aid Bureau attorneys are extrenely dependent
on the presentence report prepared by the Probation
Departnment. Wthout access to the information
contained in the presentence report, our ability to
provide effective appellate representation to our
clients woul d be severely conprom sed.

Anyone have any questions?

JUDGE KLOCH: | have nore of a conment.
Counselor, first of all, | nmentioned to Ms. Schultz
how i nportant it was for ne to hear what the Defense
Bar had to say on this, and |I certainly have been
educated. Al so, on a personal note, you will be
glad to know that sitting for nme to sign in N agara
Falls is an order, a nenorandum and sanple letters,
in regard to dispensing with the necessity for the
i ndividual orders in order to obtain the presentence
report.

M5. DAVIES: Right. W've talked about that in
our mneetings.

JUDGE KLOCH: It's sitting there in N agara
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Falls, so that should be signed by the end of the
week.
M5. DAVIES: That will be streanlined for us.

JUDGE KLOCH: |I'msorry for the del ay.

176

M5. DAVIES: That's all right. Any questions?

MR. DUNNE: Yes, please.

MR. HORN. So your function is required by
state | aw?

M5. DAVIES: Yes.

MR. HORN: The noney for that function cones
from where?

M5. DAVIES: W get our noney fromthe county.

MR. HORN. Is the county reinbursed by the

state?

M5. DAVIES: The county -- no. No. The county

is not reinbursed by the state. It's county |aw
18(b) that requires that.

MR. HORN. The county provide the service?

M5. DAVIES: The county provides the services
at the trial level and appellate |evel.

MR. HORN: And there's no reinbursenent ?

M5. DAVIES: There are various prograns.
There's certain drug noney and different --

MR. NOMK: There's an Indigent Defense Fund
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the state does based --

MR. HORN. |Is there a percentage, or is that
targeted for special projects?

M5. DAVIES: | think it's targeted for speci al
proj ects.

MR. HORN: More |like DCPA's intensive
super vi si on?

MR. MACCARONE: It's like aid to prosecution is
aid to defense?

M5. DAVIES: Yes. |It's aid to defense.

MR. HORN: Nonet hel ess, counties basically bear
nost of the cost?

M5. DAVIES: Yes. And the county contracts
with the Legal Aid Bureau, a not-for-profit
organi zation. Each county is free to provide these
services in any way it chooses. For exanple, Minroe
County has a public defender office that is a county
agency as opposed to a contract agency.

MR. HORN. So, theoretically, county |aw could
require counties to provide probation service in the
same respect and not reinburse it at all?

M5. DAVIES: Presumably our interest -- | know
you asked one of the earlier speakers, our interest

is not so much who pays for it, it is just that we
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have the presentence report so that we can do our
work as appel |l ate attorneys.

MR. HORN. Let me ask you as a practicing
attorney -- you've probably been a defense
attorney -- the sanme question | asked Ms. Schultz.
G ven everything you said about the inportance of
the PSI -- which | don't disagree -- and given that
the law all ows the waiver of the PSI for a person
who is not going to receive a sentence of
i ncarceration or may be placed on probation, don't
the argunents that you nake about the inportance of
the PSI suggest that that |oophole should be closed?

M5. DAVIES: Yes. W believe it should be
cl osed, because very often we wll -- if the person
vi ol ates probation, for exanple, and then is
sentenced to a termof incarceration and then
appeals that, we are assigned to that appeal and we
need the presentence report to prepare our appellate
brief arguing that the sentence is harsh and
excessi ve.

MR. HORN: Thank you.

MR. DUNNE: M. Nowak.

MR. NOMK: One quick question. When you

indicated that it is your sole source and that
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there's a |l ack of menorandum from def ense counsel ,
how about input fromyour clients that say what's
contained in the PSI may or may not be accurate?
And | understand as an appellate counsel, while |I'm
asking the question that you can't change the PSI,
it's too |late.

M5. SCHULTZ: It's too |ate now.

MR. NOMK: Do you tell your clients, sorry, it
doesn't matter, it's too late? Do you get a |lot of
conpl ai nts about accuracies of the PSIs?

M5. DAVIES: W do get sone conpl ai nts about
the accuracy of information in the PSI, but
unfortunately it is too late, and the tine to
correct it -- | believe there was sone di scussion.
Ms. Schultz nentioned there should be sone
correction at the sentencing level, and | woul d
believe it would have to be sonething nore concrete.
You will see very conscientious defense attorneys
will informthe trial Judge, Judge, | want to take
issue with things that are on such and such a page
of the presentence report, and | want this on the
record on the transcript because it follows ny
client to the correctional facility. But | nust

say, that is extrenely rare.
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JUDGE KLOCH: That's one thing | found out from
this process -- that probably John Brunetti knew
about, but |I had to be educated by this -- is that
at sentence | always say the sane thing, have you
recei ved the probation report, counsel, have you
reviewed it with your client, any corrections,
addi tions, deletions you want to propose to the
report, and often the defense counsel wll place
that on the record.

M5. DAVIES: And that is what he should be
doi ng --

JUDGE KLOCH:  Yes.

M5. DAVIES: -- ideally.

JUDGE KLOCH: What happens then? |Is that ever
refl ected? Does that ever follow that individual
into --

JUDGE BRUNETTI: No. No.

JUDGE KLOCH: -- into his period of

i ncarcerati on?

JUDGE BRUNETTI: | can tell you what | do.
literally -- this may sound stupid, but | personally
take a magic marker, and | change it. | then give

it to ny Court Cerk to make three copies, and |

insert it, because the deputies are waiting right
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t here, because they need -- the Sheriff's Departnent
needs that PSR to transport the Defendant. And so |
do a cut and paste right then and there. As the
| awyers who have been testifying have nentioned,
meki ng a stenographic record of it is worthless.

M5. DAVIES:. It is.

JUDGE KLOCH: | told you Brunetti would know
about that.

JUDGE BRUNETTI: But you should see ny cut and
paste. It's very nice.

M5. DAVIES: Thank you very nuch

MR. DUNNE: Before you go, personally | would
like to ask you about the Appellate D vision Fourth
Departnent. | know it's going to have a new
presiding justice.

M5. DAVIES: Yes.

MR. DUNNE: Wuld you give nme sonme sense of how
synpathetic or receptive the Court has been to
basi cally your argunent of excessiveness of sentence
or any other point you mght be able to raise on
appeal ?

M5. DAVIES: It's very hard to be an attorney
for convicted defendants, and it is rare

unfortunately. |1'mspeaking for ny clients now. It




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

182
Speaker: Barbara J. Davies

is rare that the Appellate Division wll reduce a
sentence, but it does happen, and it's gratifying to
us as defense attorneys when it does happen. |It's
not inpossible for it to happen. It does happen
that the Court will find that a sentence is harsh
and excessive. It is not the norm and | think --
and | think it's -- and perhaps if -- well, that's
why |I'm here, because if the presentence report is
done away with, we |ose so nuch of our resources to
be able to make that argunent at all. And our
clients really expect that argunent to be nmade, and
as effective counsel that argunent shoul d be nade.

JUDGE KLOCH: They just renmanded one back.
They reversed it when the sentencing Judge after he
gave the Defendant the ability to speak said | can't
bel i eve what you have just said. Conparing this to
Nazi Germany, |I'mgoing to increase the sentence |
was going to give you. And the Appellate D vision
| ooked at that and said that was wong and returned
it for resentencing.

MR. DUNNE: W can't |let you get away,
M . Maccar one.

MR. MACCARONE: | just want to thank you for

com ng, because | think this appellate angle on this
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is just so inportant, that normally we think about
the use of the PSI by, of course, the Court as the
primary custoner for it and secondarily the state
agenci es, but the appellate practice is sonething
else. | just want to run sonething by you because
you rely so heavily on the PSI. Fromtine to tine
it's been suggested that we elimnate the interview
associ ated with the Defendant at the tine of the
preparation of presentence investigation, and |'m
wondering if you find that information garnered as a
result of that information hel pful?

M5. DAVIES: It can be, because that is the
nonent the client or Defendant will very often
express renorse to the probation officer, and that
is sonmething that we rely upon in our brief, and
it's a candid and thoughtful exchange between the
probation officer and the client. Now, sone clients
take that opportunity to express their innocence --
they continue to proclaimthat they did not commt
the crine -- others express renorse. Ohers wll
expl ain about their drug addiction or horrible
upbringing, but | think that that would be a shane
if that were elim nated.

MR. MACCARONE: It sounds |like you find that
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information garnered taken at that tine to perhaps
be the nost candi d?

M5. DAVIES: Yes. Right. It is. But all of
the other -- probation officers make recommendati ons
to the Judge, which we do not necessarily agree with
the ultimate recommendation in terns of the
sentence, but it's the raw nmaterial about our
client's background, his substance abuse, his
| earning disabilities, all of those things that we
rely on very much in witing our brief, as well as
you nentioned about the information that he told the
probation officer on the face-to-face basis.

MR. MACCARONE: Thank you. That's very
hel pf ul .

MR. DUNNE: Thank you, again. Good luck in
your work. It's tough

M5. DAVIES: Thank you. It is.

MR. DUNNE: The vice-president of CSEA Probation
Unit, Lisa CGeier, is our next speaker. | know you're
used to working on Friday afternoons, so it's just --

M5. GEIER: Yes. Thank you very nmuch. | wanted
to start by saying that today's ny ninth anniversary
as a probation officer.

JUDGE KLOCH: Happy anniversary.
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M5. CEIER: Thanks. Tuesday was ny 23rd
anniversary as a civil servant. | entered civil
service to help people, and I find that that has been
hanpered dramatically in the last year and a half in
Erie County. | would like to add that ny duties have
becone -- have gone from probation officer to
basically a fireman. | put out fires daily. |
cannot do ny job properly. | feel it's had a
profound factor in the lives of the people that |
work wth.

Sonme of our clientele do want to change, and |
have been hindered wth being able to do that. Wen
our layoffs occurred |ast year, our hone calls were
dramatically affected. | amone of two intensive
supervision officers in the adult division. W had
four prior to the layoffs. Wen intensive
supervi sion began in Erie County, we had 11. If we
could, in an ideal world, nmake every one of us an
i ntensive supervising officer, we could be effective.

The quality of our reports are known across the
state. 1've had parole officers tell us that Erie
County, bar none, are the best presentences in New
York State. 1've tried not to hanper ny quality of

those. As a result -- ny presentences take one to
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two days mninmmon ny day. W are not supposed to
do presentences as an intensive officer. | do a
mnimumof five a nonth. That's two weeks out of ny
month that |'m doing presentences.

Because | am an intensive officer, | get the
second felony offenders, | get the persistent felony
of fenders. They often have 20 pages of |ega
history, mnimum in our reports. | often hand in
reports that are 20 to 25 pages long. | take that
job seriously. M interviews are mninmmof one to
two hours |ong because of the background information.
| wite ny reports first and forenost for ny judges,
secondly for parole and corrections, because everyone
relies on our reports dramatically. | try to be
accurate. | tell ny -- the people that | interview,
if I"mwong, nmake sure your attorney states that on
the record. Because of the volunme, |'msure |I'm
w ong often.

The nonfunded mandates that |'ve experienced in
the | ast nine years have hanpered us trenendously.
The sex offender prograns are critical; however, they
make the officers go out and quarterly verify their
addresses, nake them -- nmake sure that the

registrations are correct, and it increases the




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

187

Speaker: Lisa Ceier
public concern that cones in to us daily asking for
information on the notifications that go out to them
in the comunity fromthe school districts. They
al so have access to the websites, that increases our
phone calls. I'mlucky if | leave a day wth | ess
than 30 to 50 phone calls a day that | need to
addr ess.

| agree with M. Al exander this norning, that
every case, if possible, should have a presentence
investigation. It is critical what we provide.

Now granted, the defense attorneys don't always
agree with our recomendations, but we take them
seriously, and sone days we agoni ze over them

Because of our cuts, |'ve often had to say
i ncarceration rather than probation because |I know
our department cannot provide for the people that we
need to provide for. So as a result, if their |ega
hi story has been very extensive, or they failed at
probation a nunber of tines, or parole, before this,
| have to err on the side of incarceration as ny
reconmendation. Qur main concern is the safety of
the community, and if that is at the freedom of sone
peopl e, they made a choice to commt their crines.

And | don't always feel good about recommendi ng
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i ncarceration, but |I know that our specific
departnent cannot hel p sone of these people because
we don't have those resources.
Excuse nme. 1'd like to coment on since the

| ayoffs. W noticed within a nonth of our |ayoffs

that our jail listing, which we get pretty nuch every
day -- at least four or five days a week, we get the
updated jail listing. The jail |isting nunbers

i ncreased by about 100 prisoners a day within a nonth
of our layoffs. Gven the fact that a prisoner costs
approxi mately $110 a day, as Undersheriff Donovan
stated, we have presented to our legislature and in a
lawsuit that we as officers filed to try and get the
| ayoffs to be -- to be prevented |ast year, we have
presented that probation -- to fund probation, our
cost is $6 a day to keep soneone on probation. W
are so cost effective and we can be so effective in
hel pi ng people, but we can't under the circunstances
that we now live. Unfortunately --

MR. DUNNE: May | interrupt you? That $6 a day
i s based upon what kind of case |oad?

M5. CGEIER: That would just be the cost that we
were operating on with approximately 100 to 110

officers that we utilized. M. Noyes, that spoke
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earlier this norning, he was one of the people that
was able to conpile that figure when we were so
adamantly stressing to the |legislature and the county
executive al nost two years ago why we are not the
pl ace to have our cuts made as dramatically as we
did. One-third of our budget was a horrendous
amount .  \When you figure that we |ost under $3
mllion in our budget with these cuts, the jai
popul ation had to increase that, at least to 10
mllion. Were was the cost benefit? That was part
of the politics explained in our |oss. People nade
decisions that didn't know what we did for a |iving,
and it's hurt society, it's hurt our ability to do
our job, and things were sacrificed for a bottom
I ine, balancing of a budget.

The judges have seen it, and we appreciate their
support, because we know that they know what our
struggle is. And they have cone to bat for us often;
unfortunately, it has fallen on deaf ears in our
county.

Due to our cuts, as | said before, a typica
presentence investigation will take nme one to two
days mnimum Now, part of our duties are we send

our own letters, we copy the district attorney's
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files because we don't have enough clerical staff.
So they are paying good noney for us to go over to
the District Attorney's Ofice and nmake copies of the
informati on we need. W have to interview, again,
anywhere from 30 mnutes to two hours would be an
adequate interview. VW prepare the docunentations
for dictation, and then we have to correct our own
reports. Al of this takes tine. And when you add
in the investigations, it renoves us from being able
to supervise properly.

Just as an exanple, two weeks ago | was
attenpting to have one of ny probationers arrested on
an Order of Protection that he was -- | was in belief
of himviolating for a donestic violence case that
was not ny probation case. | found out through
working with a detective of a village police
departnent that the Order of Protection had not been
registered. Instead of being able to, the next day,
be able to go to the judge for the donestic viol ence
bureau to inquire as to why that order had not been
registered so that I could get it enforced and put
himinto custody, | had to work on two presentence
i nvestigations that were due the foll owi ng Mnday.

That probationer was nmurdered two days | ater.
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In conclusion, I would Iike to say that should
the Ofice of Court Adm nistration take over
probation, it is critical that we remain | aw
enforcenment aspects to our job. Unfortunately, our
popul ati on has changed dramatically, even in the nine
years |'ve been a probation officer. They are nore
dangerous, they are nore willing to hurt or kill or
mai m

W deal with -- when | was getting ny Master's
degree, | cane across the statistics that we dea
with approximately 5 percent of the popul ati on who
commt 95 percent of the crinmes. That is critical,
that we maintain sone aspect of |aw enforcenent in
order to be able to keep us safe, as we already heard
fromsone of the other officers, as well as to let
t hem know t hat we nmean business and that the court
order is critical for themto follow

W woul d al so ask that no matter which branch we
are funded under, whether it's the executive or the
judicial, that the need for mandatory expectations to
be perforned by the probation departnment needs to be
establ i shed and funding provided by one entity across
t he board, whether that nmeans establishing a m ni num

case | oad standard, establishing ratios of
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presentences to officers, or other nethods, we need
to revise it and we need to revise it now.

One suggestion to keep us a little nore
i ndependent fromthe judicial branch is possibly that
i nstead of doing presentence investigations we do
prepl ea investigations, that way we don't know where
it's heading. Otentines we get an investigation
request and the plea agreenent is witten on our
request. So that does drive us, as much as we don't
al wvays want that to, sonetines that will help us in
how we wite our report. |If we changed it to a
prepl ea investigation, that would renove us from
possi bly influence one way or another.

To end, | would say that if you need a pil ot
county to attenpt to be under the Ofice of Court
Adm nistration, we would like to volunteer Erie
County as the county to do so. W need help. W're
in critical condition.

MR. DUNNE: Have you cleared that with the
governi ng body?

M5. GEIER: No, that's speaking as an officer.

MR. DUNNE: Questions?

JUDGE KLOCH: Well, Oficer, we work together --

MB. GEl ER: Yes.
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JUDGE KLOCH: -- and | know how dedi cated and
talented you are. You were here this norning, | said
to the Conm ssioner that, you know, after the
cut backs, 1 ooking fromthe bench and | ooking at you
officers, it was alnost |ike sonebody in the famly
had died. Wuld you agree with that?

M5. GEIER: Totally. Totally.

JUDGE KLOCH: And what you're indicating here is
t hat because of that cutback, there's been cases
where instead of recomendi ng supervision, you
recommended i ncarceration.

M5. GEIER  Yes, | have.

JUDGE KLOCH: Are you saying that because of
t hese cutbacks, that there were situations inposed
upon you by these cutbacks where a particul ar
defendant in Erie County was not provided with the
sanme considerations or the sane rights that were
provided to that -- or that would have been provided
to that individual prior to that?

M5. GEIER:  In ny personal experience, yes, that
| would have had to | ean towards incarceration based
on our circunstances.

JUDGE KLOCH: Thank you.

MR. DUNNE: Any other questions?
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MR. HORN. Yeah. So as president -- you're the
presi dent of the local --

M5. CGEIER:  Vice-president.

MR. HORN: Vice-president of the |ocal union.
Has your union, in the course of trying to avoid
these cuts or deal with it, either previous to it or
subsequent |y, your union, your nenbers, your
| eadership, so to speak, |lobbied in the county
| egislature or the state |egislature or both?

M5. CEIER: Yes. Actually, we have been
probably a thorn in our county |egislature's side.
W made sure that we were always present at the open
forums they had prior to budget voting in 2004,
Novenber of 2004, where the cuts were presented at
that tine by the county executive. W filed our own
| awsuit, at the cost of over a hundred doll ars per
person, because we felt so inpassioned that we should
have -- a mandatory m ni nrum shoul d be establi shed.
W have the New York State Probation Oficer's
Associ ation, we have nenbers, and |I'ma nenber of it,
we have a board nenber in our staff.

MR. DUNNE: Your president is a nenber of this
task force.

M5. CEIER: Yes. Yes. And we have been very
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vocal . In fact, people are amazed at how vocal the
probati on departnent has becone because of these
cuts.

MR. HORN: Here's ny question: \Wat kind of
reception did you get -- I'msure you got a courteous
reception, but what kind of an attitude towards
probation? | nean, when you talk to the county, when
you talk to the county executive or you talk to the
county executive -- or the county |egislature, what
do they say? Do they say, we're very sorry, we
recognize this is a county function? O do they say,
this is sonmething the state should be paying for?

And if you talk at the state | evel, what do they say?
Do they say, yes, we're very synpathetic, but this is
the county's problen? Do you get any sense of --
that people are sort of passing the orphan back and
forth and nobody wants the hot potato?

M5. CGEIER: Yes, that's exactly what happened.
W got a lot of synpathy fromour |egislature of two
years ago who said basically their hands were tied.
They had to do cuts, they had to conmt the cuts, and
we were al nost used as a scare tactic, it appeared,
the cuts went towards -- dramatically towards |aw

enforcenent. Qur belief in general was that it was
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t he hope that the community would say no, you can't
cut there. But a lot of the comunity doesn't
realize how much we actually do for a living and how
effective we are in all the conmunities. W got a
lot of lip service, we got a | ot of genuine concern,
but the bottomline resulted in a third of our
departnent going out the door on March 15th.

MR. HORN: And how about the state |evel?

M5. GEIER: The state level I'mnot involved
with, so | would not be able to speak on that.

MR. DUNNE: M. Maccarone?

MR. MACCARONE: One question on this.

M5. CEIER Yes.

MR. MACCARONE: Did | hear that you have to --
you go into the District Attorney's Ofice to nmake
copi es of docunents?

M5. CEIER O the files, yes.

MR. MACCARONE: |Is that a traditional practice
in how you collect the docunents?

M5. CGEIER: That always has been in the nine
years that |'ve been a probation officer, that has
been a function of ours. But mainly it's because the
clerical staff, there's not enough clerical staff to

take over that function. And sone people would say
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Speaker: Wlliamr Pitt
that they would prefer to do it because they know
what they're looking for in -- regarding the
docunentation. So there's a lot of different views

on that. But bottomline is that we're the ones that

do it.
MR. MACCARONE: Thank you.
MR. DUNNE: Again, thank you very nuch.
M5. CGEIER:  Thank you very much.

MR. DUNNE: The next three speakers are
identified as probation officers for Erie County. |
don't know if they want to appear singly or jointly,
but 1'll leave it to you. Let's start with
M. WIlliamPitt, probation officer of Erie County.
Good afternoon, sir.

MR. PITT: Good afternoon, everyone. Good
afternoon, Judge Kloch. | recognize sone of the
nanes, if not the faces. I1'mglad | got here just
as Lisa was finishing up, because sone of the
gquestions that | heard were questions that | could
really answer, particularly yours about what kind of
contacts we nmade with the |legislature, state
representative, and so on over the years.

Since 1989 or 1990, | have attended nore

nmeetings of this kind than there are chairs in this
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room | have spoken to pretty much everybody who is
active in the county, nost of the decision nmakers in
the state. Not in the |last few years. | have
decided to spend sone tinme, actually, with ny famly
before ny grandchildren grow up. | think you had
asked -- one of you gentlenen had asked about what
ki nd of reception we have been getting.

MR. MACCARONE:  Yes.

MR. PITT: | can tell you now, | pretty nuch
got out of this about a year and a half or two years
ago, but pretty nmuch the reception year after year
and decade after decade was pretty much the sane
reception, and that is a polite response, a |lot of
head nodding, a ot of good solid hand shakes and
we're in your corner and then nothing has happened.

In the early 1990s we nounted, | guess what you
would call, a full court press regarding state
rei mbursenent. That took eight nonths. W
interrelated with nost of the other counties in the
state. | can't renmenber the nanes of the people now
it's so long ago, but we were successful. [It's the
only tinme in the history of the state that
rei mbursenent for probation has ever gone up. W

think that year it was 1991 or 1992 we were sl ated
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for a 98 thousand dollar cut and we got a 440
t housand dol |l ar increase, so a swaying of nore than
a half mllion dollars in every single county across
that state. Al of that noney went to the general
funds, none of it state probation. | renenber sone
conversations before and then after with sone of ny
fellow nen from New York. Wat | essentially said
was | told you so, but we tried any way and that was
the result.

"' m here today nostly because |'m one of the
nore senior people in the departnent. You can
probably tell by looking at ne. There wll be one
nmore, sonebody who's even nore senior |ater on who
can answer questions on electronic nonitoring in
Erie County, | suppose, if you needed it. | can
gi ve you history on how noney has worked,
supervi si on wor ked, presentence has worked here over
the last nore than two decades.

In the adult division |I've done pretty nuch
everything there is to do. 1've never worked in
juvenile, but |I've done presentence reports,
supervi sion of various kinds, you know, specialized
case | oads, large case loads. Right now | have

what's probably the | argest case load in
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Erie County. Before the layoffs | had approxi mately
one hundred and forty cases which, conpared to other
counties, was very high. It was al so sonewhat high
here; although, not spectacularly. So after the
|ayoffs it went immediately to about two hundred and
ninety, and then it rose into the md three
hundreds. | know because | actually stopped one day
and counted that | got to three fifteen, and it went
above that. | just didn't bother counting anynore.
Greg Noyes was here this norning, and he
mentioned, | believe, that sone of the Judges in the
county have stopped using probation. That's
primarily not the Suprenme and County Court Judges,
that's Town and Village Judges, one City Court Judge
that | know of in Buffalo. But a lot of the towns
and vill ages have either dramatically reduced their
reliance on probation or elimnated it altogether.
Now, ny case -- now, | nmentioned this for a
couple of reasons. One is fromthis point on asking
about case |load sizes is no |onger pertinent because
intake is going to be going down. |Intake has gone
down. | don't know what directly you have to say
about that, but | can see it in ny own observation.

|"mnow getting primarily intake fromtransfers from
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other counties. That's probably two thirds or nore
of the intake that | get these days. | had sone of
the larger towns in Southern Erie County. Sone of
those towns are not using probation at all.

| don't want to single out too nmany, but one
particular town, a large town in Southern Erie
County, | have a young worman on probation froma
Judge, from Judge Troutman, in County Court, a drug
possessi on case. Wile on probation this young
worman got arrested and convicted for drunk driving,
whi ch of course relates to drug use in terns of
treatnent, and the sentence of the Town Court on
that m sdeneanor DW case was conditional discharge.
That ' s happeni ng over and over and over again. The
three primary choi ces that Judges have at any
sentenci ng, except the mandatory conmm tnents of
course, are a discharge, probation, or jail. Wen
you el imnate probation or greatly reduce probation,
then you increase intake in jail and you increase
t he nunber of people who receive conditional
di schar ges.

As a taxpayer, |I'mconcerned with the extra
noney that is being spent on the Holding Center and

the correctional facility in Alden. As a citizen
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and as a famly man, |'mvery upset about the nunber
of cases that are going to conditional discharges,
primarily DW cases. | see it all the tinme. Wen
"min Town Courts on other business and | stop in
to see what's going on, and it's one case -- one DW
case after another that are going to conditional
di scharge. This is dangerous.

The intake at the Holding Center -- |I'msure
you gentl enen have | ooked into already or will be.
In 1991 | had a neeting with Dennis Gorski, at that
time, and in 1992 wth Dennis CGorski and Ji m Kane
regardi ng what was going to be happening at the
Hol ding Center. At that tinme, in the early '90s,
the county was earning noney by renting out cel
space. W were already being reduced a little bit
at a tinme through attrition and through vacancy
control and, you know, we predicted for the County
Executive then that if that continued that the
county would no | onger be maki ng noney, the county
woul d be spendi ng noney. That took two years to
cone true, and it's continued on ever Ssince.

It amazes nme -- no, it doesn't amaze ne
anynore. It used to anaze ne that people who

actually run things have absolutely no idea how
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things actually work. You know, probation is the
gate keeper for nmuch of the Crimnal Justice System
What happens with us determ nes what happens wth
the Hol ding Center, correctional facility, and it
determ nes what happens out on the streets.

As nost of you know, particularly those of you
who are local -- I'msure that the DA knows this --
that there is a great problemin Buffalo regarding
gangs and gun violence. This isn't the first tine
this has happened. It happened in the early 1990s
as well, and it was able to be dealt with in the
early '90s, and probation was a part of it back
then. Back then we were able to nake a great nmany
hone calls. Lisais an ISP unit. | think there's
just -- she and Brian are the only two people left,
right, the only two people left in ISP. Wen
started here there were el even, and now there are
t wo.

Those are relatively small case | oads conpared
to mne of two to three hundred, and with case | oads
of those sizes in the early 1990s people were able
to make a great many hone calls at night, and they
were able to seize guns, able to interface with the

Buffal o police on a routine basis -- routine and
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first-name basis, which is nore inportant than any
kind of adm nistrative orders or inperatives. And
over a period of tine, those gangs at the tine back
then was the Tenth Street Boys and the Goodyear
Crew. Between prison and killings and essentially a
few of themliving |ong enough to age out, those
gangs sort of dissipated, dissolved, and they never
entirely went out of business they just changed
nanes a little bit, but the massive violence in the
early 1990s, that cane to an end.

W coul d be doing that again, but we don't have
anybody to do it with. It would be, actually, wth
t he nunbers of people we have on probation in
Buf fal o, we have dozens if not hundreds of gang
menbers on probation right now. W should be able
to identify those people with our contacts at the
Buf fal o Police Departnment and should be able to dea
with them and either encourage them by strictly
enforcing probation that they better change their
ways or they have a realistic expectation of going
to prison or actually follow ng through wth the
violations of getting themin prison and off the
streets and away fromthe guns which they use to

shoot peopl e.
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There doesn't seemto be any sort of actua
interest in this county in actually doing anything.
There's an interest in tal king about doing things.
There's an interest in buying equipnent. Equi pnent
requires manpower to run and judgnent to use, but
primarily the Crimnal Justice Systemrelies on
manpower. W just don't have it in this county, and
we're not going to be getting it.

| recall reading a few weeks ago that M. dark
was tal king about felony DW enforcenent and
expecting a large increase in nore severe
sentencings. That would al so effect probation,
since if he wanted to prosecute nore aggressively
there woul d be nore people going to jail on sone of
t hese cases, but there would al so be nore people
com ng on probation as well. M ke Canazzi who
should be here in a little while is in the DW wunit.
He'll talk to you about his case |oad and el ectronic
monitoring. | was in the DW unit fifteen years
ago. Back then we had sixty-five cases api ece.
That was considered to be a heavy workload. Wth
M ke's case |load, | would guess you could add a
hundred to that.

What ' s happening in Erie County is dangerous to
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the people of Erie County. | know the Conm ssion
isS -- this Panel is primarily interested in
presentence reports and getting the paperwork and
the investigations done so the Courts can nove, but
| woul d hope that the Comm ssion al so considers and
gi ves very heavy consideration to the reality of
what happens after sentencing. What good is
sentencing if nothing happens afterwards, and that's
essentially the end of ny speedily prepared
conment s.

MR. DUNNE: Well, they were very well thought
through, M. Pitt. And just speaking personally,
|"mgrateful for your dedication. Let ne ask you,
are you armed?

MR. PITT: No. No. | had been for twenty
years, but there was serious health problens in ny
famly, and | decided it's better for nme not to
carry the gun.

MR. DUNNE: Can you tell ne what proportion of
your officers are arned?

MR. PITT: At this point, the overwhel m ng
majority are.

MR. DUNNE: Thank you.

MR. PITT: Wen | cane in this departnent, |
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was in the first group of people that becane arned,

and as | used to say when | started probation,

took a pen out and said this is ny tool. Now, this
is ny tool. As Lisa was saying, although |I have an
extrenely high case load, | have -- | shouldn't say

more mld mannered people, but | had the kind of
case |load that Lisa has now. 1In years past, after
fifteen years, ten years of dealing with people in
the inner city, nenbers of those kinds of gangs, the
tough guys in the suburbs just don't really inpress
me all that nuch.

MR. DUNNE: Thank you. Questions, please?

JUDGE KLOCH: Again, Oficer, I -- we've worked
together, and | know what a dedicated and tal ented
guy you are. Lisa previously indicated that there
were tinmes that she would prepare a PSI where she
woul d recomend i ncarceration where prior to the
cut backs she woul d have nade a recommendati on of
probation. Because of the cutbacks she's no | onger
able to supervise all of these individuals. Have
you been in that sane situation where you have nade
reconmendations for incarceration where prior
previously before the cutbacks you woul d have

reconmended probation?
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MR. PITT: O course, yes. | nmean, when you
say you're recomendi ng sonebody, | nean, you al ways
have, |ike, a bell-shaped curve of cases which are

not all that bad, cases which are horrible, and the
maj ority of cases which are in the mddle. But on
those cases in which there is -- jail is justifiable
or probation is justifiable, if there is actua
supervi si on when you know that an individual is
going to go on a case |oad of sonebody who has one
hundred and seventy-five or two hundred, two hundred
and fifty cases, you know it's not really going to
take place, and then a responsible person has to
choose jail in order to protect the conmunity.

JUDGE KLOCH: Are you saying that because of
t hese cut backs that were inposed upon you that there
are certain defendants now in Erie County being
sentenced that were not given the sanme rights or
consi deration as they m ght have been given prior to
this?

MR, PITT: Well, in terns of rights and
consideration, they're given the sane rights and the
sane consideration, but with the resources not
avail able they are not getting the sane kind of

recomrendati ons as they would have gotten years ago
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when resources were avail abl e.
JUDGE KLOCH: So the bottomline is you're
consi dering whether to put this person on probation
or to make a recommendati on of incarceration now?
Based upon the cut backs, you're saying | can't
consi der probation because | don't have the tine to
spend with this individual ?

MR. PITT: Yes. W need to go one step beyond

that as well, and that's to the viol ations of
probation. It had been nore or |ess a professiona
standard that -- of course, you have nmjor

violations in which physical injury is done to
soneone, you know, a felony is conmtted, soneone is
caught with a major anount of drugs, a person is a
drug deal er, but the overwhel mng majority of
violations aren't quite that drastic.

In the past it was routine to bring sonmeone
back before the authority of the Court and then give
them the opportunity to conme back in conpliance.
Sonetines it would be that opportunity, it would be
an extended period of time three nonths, four
mont hs, five nonths, maybe six nonths. Now you j ust
can't afford soneone. By the tine they get to us,

they've already had their second chance. Now, wth
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us they are getting -- they can consider do we give
thema third chance, well nore and nore you have to
say no and this recomendation of the violation
woul d have to be inprisonnent.

JUDGE KLOCH: Have you seen an increase in the
nunber of violations filed?

MR. PITT: | have got a full-size file drawer
this deep that | can't get one nore file in, and
those are all violations. | never counted them how
many would fit -- forty, fifty, sixty. | have no
i dea how many violations | have got going right now
plus all the cases piled up on ny floor because |
don't have any space to put themand | haven't had a
chance to review them

JUDGE KLOCH: Does that nean that's nore or the
sanme?

MR PITT: [It's nore.

JUDGE KLOCH: After the cutback it's nore?

MR PITT: It's nore.

JUDGE KLOCH: Thank you.

MR. DUNNE: Any other questions? M. Pitt,

t hank you very nuch, sir.

MR. PITT: Thank you.

MR. DUNNE: |Is Mchael Canazzi, the probation
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Speaker: M chael Canazzi
officer fromErie County --

MR. CANAZZI: |'m here.

MR. DUNNE: Good afternoon, sir. M. Burns wll
t ake over from here.

MR. CANAZZI: Ckay? Yeah, ny nane's M ke
Canazzi. 1've been with the Erie County Probation
Departnent now for a little over 35 years, which
makes ne top seniority in the place, whatever that
says about ne.

Before | start anything about DW unit and
el ectronic nonitoring, I'd just like to nmention when
| started in '71, the departnent had over 100
of fi cers and about one-quarter of the volune of
cases. And the departnment had a policy, and the
policy was that no one was supposed to have nore than
60 cases, okay? You got 60 cases, you got a visit
from your supervisor who said, close sone, transfer
sone, do you need sone hel p? Wat's going on? Are
you doi ng your job?

I f you were stupid enough to hit 70, you got a
personal visit fromthe director who said 70 is
i npossi bl e, you shouldn't have it, what's wong? Do
you need help in your area? Do you need to be a

little nore efficient? Wat are you going to do?




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

212
Speaker: M chael Canazzi

Cl ock goes ahead 35 years, you get 200 cases,
nobody bats an eye. So it's -- it's supposed to be
okay, make due what you can do, and we have
substantially | ess than 100-sone officers we had
then. So that is a problem | should nention.

For the last 15 years |'ve been in the fel ony
DW wunit, which handl es repeat offenders. They' ve
all been on at |east once before, sone of themin
jail for felony DWs. Ostensibly we're supposed to
give them very intensive supervision, watching thema
lot. Wwen the unit was started in '91, the policy
was no nore than 50 cases per officer. | only had 40
because | was doing electronic nonitoring for them
al so.

Now, |ast year, after the layoffs, | was up over
200. And when you see an order conme fromthe court
that says intensive DW supervision, you realize you
don't even know who half these guys are anynore. |
used to take pride in the fact that | knew these
peopl e when they walked in and | knew -- | renenbered
what they were doing. Maybe it's old age, but right
now, | got to get out and | ook at the sign-in sheet
to figure out who is this guy. And then | have to

say, what am | working with himon? Wat is it? You
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don't renenber.

W'd like to keep themcomng in on an intensive
basis, | like to keep themno nore than every couple
of weeks, but when ny case |oad got up to about 200,
you find that you'd have to see 70 a day, and that's
i npossible. You can't, no way. So you start to
spread them out, every four weeks, every couple
nont hs, and even then you're seeing 30 and 40. It's
ny report day today, |'ve seen already about 25,
probably there will be probably in the 30s, close to
40 by the end of the day. It's hard to even know
what you're doing with these people. And when you're
supposed to be intensive, that's really tough.

W used to have a little overtine to get out and
surprise themat hone, see if they're drunk, see if
they're driving. | used to sit in front of house,
|'d get conplaints, and they'd say this guy's driving
every day at such and such a tine. W'd go out
there. They give you a little overtinme to do it.
That's all gone in the last few years.

Wth regard to the electronic nonitoring, we
started that intensively in 1991. W use the B
equiprment. And initially we got a grant fromthe

Stop DW programto get 40 units. The thought was
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that DW people usually can't hurt you too nmuch if
they can't |eave the house and drive. Also, too, if
they're hone at night and on weekends, you know you
can find themthere, you can surprise them and see if
they're drinking. So that took off pretty well. And
| ater on, the Departnent kicked it up for juveniles
and for intensive supervision and whatnot. W had
gotten up to as high as 165 units of which we, before
the layoffs, we were running 120 to 140 peopl e under
el ectronic nonitoring at any one tine.

Vel l, when we | ost 45 percent of our staff |ast
March, everything sort of fell apart. There was no
one down in the juvenile division, because we |ost a
| ot of young people down there who could do the
monitoring, so it fell down to a point where we m ght
have any nore than 50, 60 people on at any tine,
which in a way was a godsend because about four years
ago when the finances got sort of difficult, that
they weren't maintaining the equi pnment anynore.

You find when you use this electronic nonitoring
equi pnent, what they do is -- it's like a car
deal ership. They nmake a few bucks on the car, but
their big, big profit is on maintenance, and you have

to have a mai ntenance contract. The conpany designs
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and nmakes its own equi pment, you can't buy parts or
get anythi ng anywhere el se.

So about four years ago they decided that we
can't afford mai ntenance anynore. So now if any of
t he equi pnent goes, it's thrown in a junk pile. It's
a loss. W got about -- 160, we probably have about
40 units totally disabled, and others I don't even
know, | don't have the tine, | can't keep track of
what ' s wor ki ng and not wor ki ng.

Recently we got about 38 new units because the
units we were using now are out of date, they weren't
going to repair them anynore. W' ve gotten a few
grants that allowed us to buy sone nore equi pnent,
the newer stuff, and they keep com ng up with newer
things, the global position satellite stuff, things
like that. But we haven't had the noney for them
yet. M director has told nme they're trying to get
some noney to buy 100 new units plus 50 GPS units to
help overly -- crowding in the jails and things |ike
t hat .

The problemis -- I've told them is that you
got to get nore officers for this, too, because the
problemis that when you start to nonitor their

novenents, it's going to take nore tine.
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A person reports to you, you're responsible for
the report. Are you working? Are you in counseling?
Are you paying your fines? That stuff. And you
can't know what el se they're doing unless you're out
there. Once you put a transmtter on their ankle,
now all of a sudden you're responsible for their
nmovenents, and you've got to respond to it.

Up until about four years ago, we had a little

bit of overtine where we were in seven days a week to

check, to make sure of what's going on. | would cone
in on Sunday, | would |ook and | would see that so
and so has been out past curfew. 1'd call them or

he'd be calling, his voice sounded |ike he had been
drinking or sonmething not right, I'd run out to his
house on a Sunday, see what's going on. Caught a |ot
of people that way, nmade them worry.

Since 2002, all that dried up, and now we go
three and four days w thout even checking on them if
it's a long weekend, things |like a holiday weekend.
Once in a great while they'll have a little extra
money from Stop DW or sonebody, sone -- to do sone
night calls and weekend calls, but that's pretty nuch
gone. So | think the effectiveness is down

considerably fromwhat it used to be.
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And when you're responsible for soneone with
these things, if they get into trouble by being out
at night or sonething, then they can blanme you for
it, because they're going to say, hey, you should
have done sonething, you knew they were out breaking
curfew Wiy didn't you do sonething? Well, when you
have 200 cases, it's tough -- you got to make a |i st
of which ones do | violate first? Wwo do | go after?
What's the greatest risk? And so you get really
worri ed.

One of the big things we worry about nowadays,
that one of the guys that you're not properly
supervising wll kill sonebody, and all of a sudden
there's going to be lawsuits and threats. | don't
want to lose ny job after 35 years because | got too
many cases to respond to them And | don't trust the
county to take responsibility for it and say oh, it's
our fault, we're not staffing you right. They'll try
to bl ane us.

So that's sort of where we are right now It's
not been too good, especially the last six years, but
it's been declining since the '80s. Ever since the
cut backs in state funding, the counties have been

reluctant to make up the difference.
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Speaker: M chael Canazzi

| used to be very active with the Probation
O ficer's Association a few years back, and we woul d
talk to the legislators, and they were synpatheti c,
but they would tell us right out, our constituency
wants | ess taxes, not nore probation officers.

So | would think that -- as a matter of fact,
" mnot going to nention any nanes, but |'ve had a
few legislators tell me flat out that hey, the courts
need you guys, let thempay for it. That was their
attitude. So what are you going to do? |'mjust at
the lower end of the ladder at this kind of thing.
W're trying to do the job. | sort of enjoy it at
times, but lately ny wife tells nme retire, get out,
it's not worth it. And unless they're going to do
sonething, it's -- that's the attitude you're dealing
with. It's strictly one of cut taxes; and sonebody
el se wants it, let thempay to it. That's where
we're at right now. | don't know -- any questions
you m ght have at this stage?

MR. CLARK: MKke, just -- The Buffalo News did

an article the last week in which they'd shown that
bet ween 2005 and 2006, roughly the tinme that these
drastic budget cuts happened, the nunber of felony

arrests for DWs this year are up al nost 25 percent
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Speaker: M chael Canazzi
over last year. Do you see any correl ation between
that drastic rise -- by the way, with the same nunber
of arrests, but, you know, with sane nunber of
prosecuted -- but the nunber of prosecutions are way
up. Do you see any correlation between that figure
and your inability to nonitor as closely as you have
in the past?
MR. CANAZZI: It's hard for me to say. |

haven't had an awful lot of ny probationers -- 1've
had a fair anount of them getting rearrested, yes.
Ri ght now | have about 11 pending viol ations based on
new arrests. So yeah, they're there. |'mnot sure
exactly what causes that, whether it's because we're
not supervising themwell enough or because
there's -- police are just arresting nore and you're
prosecuting themnore? D fficult. But | do have a
| ot of pending violations, and | have a list of
several that | should get at for mnor reasons |ike
not reporting enough and that. |If there's a new
arrest, we violate alnost imediately. And yeah,
that has gone up in the last year, |'ve noticed that.
And -- and we've had a lot of them on our case | oad.
| suppose nmaybe if we were out there working a little

nore, they wouldn't have the opportunity to do that.
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Speaker: M chael Canazzi
But that's for sure, we noticed it.

And our nunber -- | should say that when we
started this unit in '91, there were six officers in
it, each wth about 50 cases. That went down over a
period of years to four, and then with the |ayoffs it
was down to three, then back to four, then down to
three, now we're back up to four again. And it makes
it tough. So what happens now is when the felonies
come in, there's not enough of us to take them al
because the |last sumer | |ooked at it, we had 800
and sone felony DWs and about another 1100
m sdeneanor DWs, and there's no way we coul d handl e
all 800 felonies, so we have to select the fel ony
DWs that we'll take. But it hardly nmakes nuch
difference if | supervise about 200 or if the regular
case | oad supervises about 2- or 300. So they're not
getting much nore supervision than they are now. $So
it's tough to really take this thing seriously
anynore the way things have been goi ng.

MR. DUNNE: M. Burns?

MR. BURNS: Doing -- doing anything different on
a report day other than grabbing a sandwich is a rea
feat, so thank you for com ng over on your report

day.
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Speaker: M chael Canazzi
You were probably just kidding, but trying to
remenber nanes and what you were supposed to do with

this guy with a case | oad of 200 has nothing to do

with the age of the officer, |I'msure you know that.
MR. CANAZZI: I'mbeing a little facetious about
that. | feel that way sonetines.

MR. BURNS: Looking at Jennifer with a little
over 100, you know, there's no way Jennifer can
remenber those officers, and you're 22, 21 years ol d?

M5. BALL: Just about 21.

MR. CANAZZI: | tell you, it was a shock when ny
partner retired in May of last year, she said enough
of this nonsense, I'"mgoing. And | picked up 55 of

her cases, which put me over 200. And that first

day, 75 cane in. By noon, | had 40, and | went out
to the 20 still out there and | said, give nme your
nanmes, go honme. |'ve had it. Cone back next week.
| said, | don't even know who |'ve seen so far today.
So that's --

MR. BURNS: | certainly agree nore officers are
the answer. | don't nean to inply that by ny

question. But you know that sonme counties are using
ki osk systens, systens where instead of an officer,

as long as there's a careful way of assigning people
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Speaker: M chael Canazzi
to that kiosk, automation through sone great
technol ogy that has been devel oped will act as that
reporting agent with sone -- with sone efforts to
make sure that we don't m ss people who need to see
an officer. |Is that sonething that you think should
be | ooked at when a county like Erie is in crisis
because of 200-plus cases? And is it sonething that
you're aware of if Erie's |ooked at it?

MR. CANAZZI: Well yeah, it could help. W
initially had -- a few years ago we instituted a -- a
report-by-mail systemfor the people who didn't seem
to need the supervision. They also got a kiosk
that -- well, you got to buy a lot of them Because
we have one in the building where we are now, and the
problemwith it is that building shuts down at five,
and we got people 35 mles away in other areas of the
county that can't get to it. Kiosk system to ne,
isn't as good as the call-in system But -- I'll get
to why we don't have the call-in system But for
ki osk systemto work, you have to have several of
themin different areas of the county to |et people
get to thema little easier. Because when you have a
buil ding that has to shut down because there's no

security after five, people just can't get down here
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Speaker: M chael Canazzi
and report to it.

| like the idea of the call-in. Bl has a very
el aborate call-in system where they imedi ately trace
where your call's comng from they do a voice
verification, and they take information, and they'l|
record it for you on conputer.

The problemw th that is -- comes wth finances.
Apparently in the |ast couple of years the county has
been unwlling to get involved in contracts. |If they
got the noney they'll buy sonething |ike a kiosk,
flat out. But when it cones to sonething |like that
kind of report by phone or whatever, you have to sign
a contract with the conpany over a period of years,
and they have not wanted to do that. So this has
created a problemw th what you can do. That kiosk
has broken down many tinmes, we have problens with it,
| don't believe there's any maintenance on it.

And this is a problemwe have, like |I say, with
the electronic nonitoring. They get grants, they'll
buy units by the bushel. But they're reluctant to
pay for the maintenance on them because with 165
units it was about 32,000 a year for nmintenance.
That's how they make their noney, | would inagine.

Once you don't have that, you're out of luck, you
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Speaker: M chael Canazzi
just don't get anything done.

But yeah, | think that's a good idea. | Ilike
t he phone-in one they have. They have sone really
good prograns. Bl is excellent for their stuff.

Once you get into any kind of talk about a contract
over a period of years, they don't want to hear it.
It's all grant noney or nothing.

So we got one kiosk. If we had half a dozen of
themit mght be better, we can place themall around
where people can go to themday or night. The
report-by-mail thing was okay until we got over a

t housand people reporting by mail and we didn't have

the people to actually read the mail. Really, | nean
we had one -- one probation assistant doing that and
he and then she got to a point where it was, |ike,

what am | going to do with this stuff, it's piling up
to the ceiling they're comng in so fast. So vol une
affects even that. But it's a very good idea if we
can get the noney to do it. Contracts over any
period of tinme is sonething the |ast few years they
don't want to hear it, whether it's naintenance or
anyt hi ng.

MR. DUNNE: M. Canazzi, in the spirit of

fai rness, would you accept a comment from
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Speaker: M chael Canazzi
Conmi ssi oner Horn?

MR. HORN: | agree with him | think the
phone-in system a well designed one, is excellent as
well. In New York Gty we use kiosks, but he's
absolutely right, we've had problens wth congestion,
| arge nunber of offenders waiting to use themin
lines. But in each of our five offices, four |arge
boroughs in New York Cty, we each have five kiosks
in each office and four in Staten Island. So we've
got, what, 24 units out there and we have a
mai nt enance contract.

MR. CANAZZI: W have one in Erie County and
it's not maintained.

MR, HORN:. But it enables us to supervise 75
percent of our case load, that's over 25,000 people
reporting to kiosks. And for lowrisk offenders, for
of fenders who have been on probation satisfactorily
for two or three years, for the balance of their term
on probation it works fine. And in fact, no
di srespect to the officers, but they keep nore
accurate records. The records are very accurate.

If | may ask one question, though?

MR. DUNNE: Pl ease.

MR, HORN. If | may, and | am privileged to cal
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Speaker: M chael Canazzi
you a col |l eague. Your presentation, your deneanor,
your attitude is an exenplar of the probation parole
officers I've known throughout ny career. | want to
t hank you.

Let ne ask you if | can, let nme take you back to
the thrilling years of yesteryear -- thrilling days
of yesteryear, '71, early on when your case | oads
were nmanageable. Let ne ask you this: |[Is your
authority relative to a probationer, to a person on
probation, your authority, your ability to nake that
person do sonething, or to revoke their probation, or
to enforce a rule, any greater than the authority
whi ch the judge who places that individual on
probation grants you?

MR, CANAZZI: Well, it depends on how you handl e
the people; but definitely if you have judges that --
that will back you solidly on things, you feel a
l[ittle nore confortable.

MR. HORN:  Your authority flows from --

MR. CANAZZI: Ch yes, certainly. And a lot of
times the probationers, if they've been around a
little, know what judges they don't want to ness
around with. So if you say, hey, this is what you

got to do, and they know it's a judge that isn't
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Speaker: M chael Canazzi
going to fool with them they pay a lot nore
attention. | don't want to go back in front of him
"Il do what you say, yeah.

MR. HORN: Does probation work better when the
j udge who pl aced the person on probation takes a
continuing and active interest in the enforcenent of
those conditions and -- and says | inpose those
conditions and | intend for themto be foll owed?

MR. CANAZZI: Wat do you nean continue?

MR. HORN: Ongoing interest, that if -- a judge
to whom you can go and say Johnny's not conplying
with the curfew you inposed.

MR. CANAZZI: That certainly would hel p, yes.

But a lot of tines, too, it's the officer. You |learn
how to deal with people over the years, they learn
not to give you too nmuch trouble. | just haven't had
too much trouble with that. | have a way of dealing
with them | guess, at tinmes where | say hey | ook, |
don't care, | don't care whether you go to jail or

not. But | got an order here that says you're going

to do this, that. |If you don't do it --
MR. HORN: My point is they know -- let ne give
you an exanple. If a youngster is drinking beer

underage or snoking marijuana and knows that a
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Speaker: M chael Canazzi
particular judge isn't going to revoke probation,
then your authority to enforce that condition is
di m nished, is it not?

MR. CANAZZI: Right. Wen | had a regul ar case
| oad for many years where you had a m xture of cases
fromjustice courts and whatnot, a lot of them--
like, say, town justice that isn't very tough on
people, they would all know and they would just |augh
at you. But | have nothing but felonies now, DWs --

MR. HORN: | under st and.

MR. CANAZZI: ~-- and nost of the judges there
are not to be nessed around with, and they know that.
But yeah, it happens a lot. Like Bill Pitt before
me, he's got cases there with sone of the judges that
just keep putting themon, and you don't even bot her
vi ol ati ng because you know nothing will happen. It's
a waste of your tine.

MR, HORN. M point is, the only authority you
have is really the authority that the judge grants
you to exercise on his or her behalf.

MR. CANAZZI: Right. | think the personality of
the officer has a little bit to do with it. You can
sonetines con theminto thinking you have power you

don't have.
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Speaker: Scott Smth

MR. HORN: R ght. You can bl uff.

MR. DUNNE: Any other questions of M. Canazzi?
Thank you very nuch, sir.

MR. CANAZZI: Ckay. Thank you.

MR. DUNNE: The schedul e shows that Brian Janes
was to appear, but on his behalf Scott Smth,
believe a probation officer fromErie County, is our
next speaker.

MR. SMTH. | do have handouts, but only one
copy.

MR. DUNNE: | suppose you can give it to our
st enogr apher.

MR. SMTH. Good afternoon. M nane is Scott
Smth. |1'ma probation officer here in Erie County.
|' ve been a probation officer here for about twelve
years. | amalso the president of the CSEA
probation section here in Erie County representing
our departnent.

For the |l ast several hours | have been going
over the budget for the upcom ng year which was | ust
rel eased, | believe, yesterday. |It's disturbing.
One of the things in |ooking at past budgets is that
even predating the current admnistration here in

Erie County there was always an effort to show the




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

230

Speaker: Scott Smth
united front in that the directors of departnents
and what they requested in the budget was al ways the
sane nunber as what the County Executive requested
to the legislature. There was never anything that
we could see that a director said | need ten staff
and they were overruled and there was | ess staff
requested or sent to the legislature. This is the
exception. M. Al exander requested, | believe,
fifteen probation officer positions in the budget.
The itemthat was requested by the County Executive
was five.

One of the things in the information | passed
along is a table I had been keeping of the nunber of
funded probation officer positions. The current
nunber that are going to be funded, at least at this
point in the '07 budget, is |ess than what we funded
in 1998, and the table will show the variations.

| believe a question was posed to M. Al exander
earlier wwth regard to increased funding by the
state and what would prevent the localities from
di m ni shing their support for probation. | think it
woul d be dimnished. | don't have any doubt that
the |ocal share would be reduced if the state

increased their rei nbursenent rate. | have seen
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Speaker: Scott Smth
nothing in this county within recent years to show
that they have any conmtnent to probation
super vi si on.
One of the things that | point to is that in
2002 there was a statewi de retirenent incentive. W
retired twenty-one probation officers all at one
tinme, talking senior people. W did not replace six
of those positions ever. They were deleted when we
had the budget crisis that we had in '05. W had a
commtment in witing fromthe current County
Executive that all those positions would be
refilled. W had that commtnent within six nonths
of the layoffs. It never happened. They were
del eted fromthe budget never to be seen again. So
| don't -- | truly don't believe that you are going
to see the conmtnent here in the locality.
| have thought hard about why the state
rei mburses probation so poorly. M theory is that
it's supposed to be a no-brainer, probation is
cheaper than incarceration. The county is picking
up a hundred percent of incarceration costs.
guess if | was a governor | would say, you know,
| ook, counties, you have got an option here that is

much cheaper, it's paid partially by the state but
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Speaker: Scott Smth
it certainly is cheaper than what you're going to
pay to incarcerate sonebody, you should fully fund
it. It's a no-brainer to me. Apparently it's not
pi cked up by this county and several other counties
across the state.

| don't know that | have anything el se to say.
| think you have probably heard it. You have heard
nunbers. | work closely with G eg Noyes who was
here earlier. | have left some of the tables that I
keep with the budget, but we are under the gun here.
Do you have any questions for ne?

MR. HORN:. Yeah. W've heard -- thank you very
much. W've heard -- earlier people have said that
it would be inportant for there to be mandat ed
standards, case |oad standards, case |oad size.

MR. SMTH. Right.

MR. HORN: Presunmably those would carry with
t hem m ni num contact standards, so if the case | oad
is such and such, there would be an expectation that
there would be so nmany contacts with the
probationer, that there would be so nmany field
visits or whatever.

MR. SMTH. Right.

MR. HORN: It has been ny experience in dealing
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Speaker: Scott Smth
with this that when you try to inpose those
standards on probation officers that what is a
reasonable m x of case |oad size and contact
standards is the subject of a great deal of
argunentation. Union officials typically don't like
m ni nrum case | oad contact standards, and |'mjust
wonderi ng whet her you feel now in retrospect in
light of the cuts whether m ni num standards woul d be
of benefit and what the m x of case |oad and contact
standards w thout, you know, nailing it down or
hol ding you to anythi ng, what your view of that
woul d be? Wiat's a reasonabl e expectation for a
probation officer with a case |oad size? W've
heard suggestions that sixty for an average general
supervi sion case | oad m ght be appropriate. How
many contacts would it be reasonable to expect a
probation officer to nmake with a case | oad of sixty?
How many office visits, hone visits, collateral
contacts and so on?

MR SMTH. On a standard type of case |oad, a
nonspecialty, you' re not dealing with sex offenders
or multiple felony DWs. You know, certainly
mai ntai ning a weekly report date, either downtown or

in the community, would still be inportant, stil
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| eaving four days to get out into the conmunity. |

234

t

certainly wouldn't be too nmuch to expect at |east a

call every nonth or two.

MR HORN: Acall?

MR. SMTH: A hone call.

MR. HORN: A hone visit once a nonth?

MR. SMTH: Correct.

MR. HORN:  And what, a nonthly office visit?

MR SMTH: At m ninum

MR. HORN: Ckay.

MR. SMTH. Even where we are right now, that's
the m ninum standards we maintain is a -- an office
cal | .

MR. HORN. You can't possibly be neeting them
with the case |oads that you have.

MR SMTH. Yes. | nean, with the exception of
ki osk or |evel -four supervision cases, and |
probably got one of the |argest case |oads in the
county.

MR. HORN: So |I'mconfused. Wth a case | oad
of two hundred, you can nmake a hone visit a nonth?

MR. SMTH: |'mnot making home calls, no. [|I'm

the office visits.

MR. HORN: Ckay. So you're not nmaking the home
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visits once a nonth.

MR. MACCARONE: Wat's the current case | oad?

235

MR. SMTH. M current case |l oad size, roughly

one hundred and fifty.

MR. MACCARONE: And what's the breakdown on the

| evel of supervision on those cases?

MR. SMTH: Between intensive and MAC?

MR. MACCARONE: You have an | SP case | oad?
MR. SMTH: | don't have an | SP.

MR. MACCARONE: Level one.

MR. SMTH. | probably see --

MR. MACCARONE: Level one, level two, |evel

three, what's the breakdown?

MR. SMTH: | would say probably twenty-five
percent between |evel one and |evel two, and |
would -- | probably have about another twenty-five

percent comng in nonthly, so | quite honestly don

"t

|l ook to see what our |evel ones and | evel fours that

a lot of it depends on how they're doing.
MR. MACCARONE: You have level fours as well?
MR. SMTH: In the conputer there are |evel
fours, and | see themnonthly, but they aren't any
mail -in supervision or anything like that. | see

them on a nonthly basis.
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Speaker: Scott Smth

MR. DUNNE: Any other questions? Again, thank
you very much

JUDGE KLOCH: Thank you.

MR. DUNNE: |Is there anybody el se who wants to
participate, speak at this public hearing.

Let the record show, if | mght, please,
Undersheriff Ri chard Donovan, in responding to one of
our questions, gives the following information. He
was asked who -- prisoners who have pled guilty or
have been convicted and are awaiting sentence being
held in the county facility, the nunber is 45.

Question of how many federal prisoners are being
hel d, 46 on federal charges, broken down into 41 what
he describes as marshal holds, and 5 i nmgration
hol ds.

Once again, thank you, the hospitality of Erie
County, our good friend Judge Kl och for nmaking these
arrangenents, and this session is concluded. Thank
you very much

JUDGE KLOCH: Before we | eave.

MR. DUNNE: Yes.

JUDGE KLOCH: What's the schedul e?

MR. DUNNE: The next -- the next neeting of the

Probati on Task Force will be on Novenmber 13th in
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Al bany, | believe it's a Monday.

JUDGE KLOCH: |Is there sonething set for the
9t h?

MR. DUNNE: Ch, pardon ne, pardon ne.

(Di scussion off the record.)

(Public hearing concluded.)




