
DESTROYED EVIDENCE 1

Under our law, when the government is in possession of
evidence which is reasonably likely to be of material importance,
and the defense, using reasonable diligence, requests that
evidence, the government is required to preserve that evidence.

In this case, on or about (date) [specify government agent
or agency] was in possession of (specify), which constituted
evidence reasonably likely to be of material importance.

On or about (date), the defense requested that evidence. 
Thereafter, the agents of the government destroyed it.  As a
result, you may, but are not required to, infer that the destroyed
evidence would have been favorable to the defense.  

1 In People v Handy, 20 NY3d 663, 669 (2013), the Court of Appeals
held that, “a permissive adverse inference charge should be given where a
defendant, using reasonable diligence, has requested evidence reasonably
likely to be material, and where that evidence has been destroyed by agents
of the State. . . . We hold only that the jury should be told it may draw an
inference in defendant's favor” (emphasis in original).


