CRIMINAL SALE OF A
CONTROLLED SUBSTANCE
THIRD DEGREE
(B Felony)

(Stimulant, Hallucinogen, Hallucinogenic
Substance, or Lysergic Acid
Diethylamide - Prior Conviction)
PENAL LAW 220.39(2)
(Committed on or after Sept. 1, 1979)

The count is Criminad Sale of a Controlled Substance in the Third Degree.

Under our law, aperson isguilty of Crimina Sde of a Controlled Substance in the Third Degree
when that person knowingly and unlawfully sdls a simulant [or a halucinogen] [or a hallucinogenic
substance] [or lysargic acid diethylamide] .

Some of theterms used in this definition have their own specia meaningin our law. | will now give
youthemeaning of thefollowing terms. [“stimulant”], [“hdlucinogen’], [“hdlucinogenic substance’], “ <dl,”
“knowingly,” and “unlawfully.”

[The term STIMULANT (or HALLUCINOGEN) (or HALLUCINOGE-NIC SUBSTANCE)
includes (specify) .|

SELL meansto sdll, exchange, give or dispose of to another, [or to offer or agreeto do the same] .2

A person KNOWINGLY sells (specify) when that person is aware that he or sheis sdlling a
substance which contains (specify) .4

An additional element of this crimeisthat the defendant “ has previously been convicted of an offense defined in
article two hundred twenty or the attempt or conspiracy to commit any such offense.” Prior to trial, the defendant
must be arraigned upon a special information alleging the previous conviction. If, upon such arraignment, the
defendant admits the previous conviction, the court may not make any referencetoit in the definition of the crime.
But if the defendant denies the previous conviction or remains mute, the court must add the following to the
definition of the crime: “and has previousy been convicted of (specify) .” (See,

CPL 200.60[3].)

See, Penal Law 88 220.00(11) (stimulant); 220.00(9) (hallucinogen); 220.00(10) (hallucinogenic substance).
See, Pend Law § 220.00(1).

See, Pend Law § 15.05(2) and People v Ryan, 82 NY 2d 497 (1993).



A person UNLAWFULLY sdlls (specify) when that person hasno legd right tosdll it.> Under our
law, with certain exceptions not gpplicable here, aperson hasno legd right to sall (specify) .

In order for you to find the defendant guilty of this crime, the People are required to prove, from
al the evidence in the case, beyond a reasonable doubt, both of the following two eements:

1 That on or about (date) , inthecounty of (county), the defendant, (defendant's name) , sold
aquantity of (specify) ; and

2. That the defendant did so knowingly and unlawfully.®

Therefore, if you find that the People have proven beyond a reasonable doubt both of those
elements, you must find the defendant guilty of the crime of Crimind Sale of a Controlled Substancein the
Third Degree ascharged inthe ___ count.

On the other hand, if you find that the People have not proven beyond a reasonable doubt elther
one or both of those dements, you mugt find the defendant not guilty of the crime of Crimind Sde of a
Controlled Substance in the Third Degree as charged inthe ___ count.

See, Penadl Law § 220.00(2) and Public Health Law § 3396(1).

If the defendant has denied the previous conviction or has remained mute, add the following: “and 3. That the
defendant has previoudy been convicted of (spedify) .” (See, CPL 200.60[3].)



