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 ANALYSIS OF PROPOSED PENAL LAW, ARTICLES 235 & 240
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Artlcle 235 of the Proposed Penal Law, entltled
"Prostltutlon and Related Offenses ; deals w1th the crime of~l’

prostltutlon and the related offenses of promotlng prostltutlon

and permlttlng prostltutlon.ww

Prostltutlon 1tself 1s oW treated‘as a form‘of
vagrancy. under Sectlon 887 of the Code of Crrmlnal Procedure, and
the Penal Law provrslons ln respect to‘compulsory prostltutlon
and the promotlon of prostltutlon are treated in Sectlon 2460

of the Penal Law, which sectlon is entitled, ”Prostltutlon of
Women". There are varlous’othervsectlons of the Penal Law which
pertain to use of premlses for prostltutlon, and other types’of
promotlonal act1v1ty b | th ; |

l Other than grouprng the. varlous types of proscrlbed

behaV1or under one Artlcle, the changes to be effected by the

Proposed Penal Law are as folIOWS'e“
nal Procedure, commlttlng or offerlng to commlt a sexual act in

return for a fee or compensatlon'was the gravamen of the crime.

Under the proposed sectlon, the person is gullty of prostltutlon

act.

-8 The:otherpimportant,changefisithat while it is not

Under Sectlon 887 Subd1v1sron 4 of the Code of Crlml-‘
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not only if he commlts or offers to commlt a. sexual act in return

for a fee,,but also lf he submlts or offers to submlt to any such
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1nvolved and whether ‘or not ‘the prostltutlon is: compulcory

i

entirely clear under the present law whether compensated homo-
sexual acts or acts whlch would be cons1dered those of deviate
sexual behav1or are punlshable, the proposed $ectlon 235 expressly

1nc1udes~such behavxor wrthlnythetdefrnltlonkof prostitution;dby

the follow1ng 1an0uage.e

”‘...‘Whether of a dlfferent or of the same sex in retur1

for a fee or com‘ensatlon S

fThe‘ptesen enal Law,‘Sectlon 2460 deallng w1th

”Prostltutlon/of Women ; is expanded upon by Sectlons 235 05 e

"profit from. prostltutlon and promotlng prostltutlon ,»and
establlshlng a degree structure for these offenses, dependan“
upon the type of promotlonal conduct 1nvolved 1n the exploltatlon

of a prostitute and dependlng upon the age of the prostltute

It would seem that this Artlcle 1s generally an’ 1mprove-‘_

ment over the ex1st1ng sectlons in that more. accurate definitions

are used,‘andhin;that clear;dlstlnctlons are made between various
types of promotional activity; and that the most;aggravated form
~ .

: ~.
compellinga person by force or 1ntum1datlon or advanclng or

!
profltlng from prostltutlon of a person 1ess than seventeen years

prostltutlon in the absence of elther of those factors.

' The present statute, Sectlon 2460 of the Penal/L

does not make thlS dlstlnctlon.,
The 1nclu81on of homosexual or deVLate sexua( behav1or

as part of the behav1or prohlblted by thls section seehs to be a
I

sen31b1e approach to the varlous soclal and legal prJTlems involve

;235 20, by spec1f1cally deflnlng the terms advance prostltutlon",.‘

j




However, We‘question thejdefinition of prostitution~in h
that it inclndes submlssion as an element ofkthe crime Wlthout.

establlshlng a deflnltlon of the term and w1thout providing. safe-
guards by establlshlng the - necessrty of a specific intent of pro-'h
viding exceptlons where the submlssron may be compulsory |
We also questlon the fact that what 1s now Subdrvision
9 of Sectlon 2460 of the Penal Law has apparently been dropped |
from the Gode and, 1n our oplnlon, thlS 1s an 1mportant sub-

drv1s1on¢f 1t prov1des‘that no convrctlon shall be had under thlS

section upon the testimOny‘of a female unless supported~by‘other

evidence. =

R

It Would seem that some such prov181on should be 1nclude

in regard to. the sectlons on promoting prostltutlon, especlally
in regard to the sections relat:.nCr to second and thlrd degree»
promotlon where the questlon of infancy or compu131on is not

involved.

Artlcle 240 of the Proposed Penal Law, deallnc w1th
obscenity and related offenses, replaces a number of sectlons
of the exrstlng Penal Law, and deals with two dlstlnct problems,

obscenlty generally and the spec1£1c problem of the dlssemlnatlon

\n

of 1ndecent materlal to mlnors.

~~~~

The def1n§t10n of obscenlty is substantlally the same -

as that adopted by the model Penal Code and sets forth generally
| «

the Federal standards of "appeal to prurient. 1nterests as set
; . |

forth by;the United States Supreme Court'ln Roth v. Unlted States,|

354 U.S. 476 k Thls deflnltlon of obscenlty appears to befa more hn:

Vi

t-flexrble one than that adoPted by the New York Court. of/A}peals.

in its 1nterpretatlon of exrstlng Penal Law, Section l‘4l,~1n




People v. Rlchmond Countv News ., Inc., 9 N.Y. 2d 578, where the

w.

test applied was "hard~core pornoaraphy

The 1anguage in- Sectlon 240 OO -
|
. "Predominant appeal shall be- Judged with reference to ordl-
nary adults unless it appears from the character of the
material or the circumstances of its dissemination to be|
de31gned for chlldlen or other spec1ally susceptible audl-
ences.~_‘e- o e el S o

has the effect of establlshlng an ea51er ‘test than the hard-core

I
pornography test set forth 1n the varlous recent Ly 3 decrsions of
' [

the Court of Appeals on thlS subject &“f*j
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The proposed Artlcle accompllshes the plac1nd of

[

crimes of the same general nature under the same headlf and
various

adopts generally the materlal prev1ously contalned iy
sections of the Pena1~Law.« However Sectlon 240 10, Subdiwision

1, sets up a presumptlon Wthh is not found in the present law

and whlch we submlt lS a welcome addltlon., .

"A person who promotes obscene material or possesses the
same with intent to promote it, in the course of his business}
is presumed to do so w1th knowledge of 1ts contents and
character." :

Sectlon 240.15 establlshes defenses Whlch are new and
prov1de that 1t is an afflrmatlve defense if the audience to an
allegedly obscene performance consists of pers ons or imstitutions
having sc1ent1f1c, educatlonal governmenta}’or other jurisdiction

f

for possess:.nCr or v1ew1ng the same, and. alao establlshes as a
I .

defense that the persons. to whom allegedly obscene materlal is
I

dlssemlnated are personal a55001ates of the defendant and that

dlssemlnatlon is. not commer01al 1n character.‘_‘

We would questlon the second deflnltlon in thatAthe

|l Language used tends to be too\broad and may glve rise to the use
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of this defense to thwart the real thrust of the statute.

We also note that the bookseller is still given the

¢

burden of respon81b111ty for the books and magazines which he

holds for sale.- In People V. Flnkelsteln 156 N.Y.S. 2d 104 the k

\

Court, at Page 110 stated

"It is submltted that the legislature should give seri-
ous consideration to implement Section 542 with a provision -
requiring the publisher to make known te.his distributor
‘that matter sold by it is not intended for ultimate sale
to minors under eighteen (18). This would be placing the
burden on the one who has the most intimate knowledge of
the contents of the matter and the one who is in the best
position to know whether its sale would violation Section
542 of the Penal Law. Such a provision would greatly assist

- in the promotion of the purposes behind the statute. The
ultimate vendors are by and large law abiding citizens, and
would no:doubt take heed when put on actual notice that a
sale of the matter to a minor might comstitute a violation
of law. Such a provision would serve the more important
purpose of making the prohibition effective at the source,
of which there are but a limited number, rather than con-
fining- the prohibition to the countless number of ultimate
vendors." ‘ '

§ It:ls;not‘6ﬁt~contention that the retail vendor be
absolved of respon81b111ty in thls regard but rather our con-
tention is that thlS respon51b111ty should also be oarrled by
the people Who, in the fl st 1nstance are respon51ble for putting
obscene and fllthy naterlal on 1ts way to the cfeneral publlc.

The sectlons on comlc-book publlca cion are prec1sely
the same as'thekpresent sections which Were adopted in 1963 after'
a study by é‘State Jolnt‘Legislative Committee;‘aﬁd‘heve‘not been

changed by the propoeed law.
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