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Minutes of the Meeting of the

New York State Temporary

Commission on Revision of the

. Penal Law and Criminal Code,

held at 155 Leonard Street,

New York, New York, at 10:00 a.m.

on Friday, February 15, 1963,

Al

.Presents ...

Richard J.-Bartlett, Chairman

Timothy N.. Pfeiffer, Vice Chairman

Nicholas Atlas

Howard A. Jones

William Kapelman

Herbert Wechsler

Richard G. Denzer, Chisf Counsel

Joseph F. Czechlewski, Representative of the .

Speaker of the Assembly

Stanley-J.-Reiben,-Representative Of the

Minority Leader of the Assembly

Benjam in. Altman, Represe ntative of the

Minority Leader of the Senate .

Robert Bentley, Representative of the

Senate Committee on Finance

Bulman, Assistant Counsel, Judicial

William-—

Conference
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WExcused;;UWW.WJthwJ,LQonway,MJr.‘

Philip Halpern

William Mahoney

Donald Zimmerman,. Representative of_ the.

MajoritvaeéderWofwtheWSQhate

"Samuel- J. Kearing, Jr., Representative of the . ...

Majority;LeaderWofwtheMAssémb1y ;

WQ;WWJoseph;Kuhzeman,;RépresehtativewofgthewAssemblymemww'

WayszandeeanswCommittee

kJohn;R,;Kelligrew,;AssistantWCouhsel

;;;;;;;;; __Peter J. McQuillan, Assistant Counsel

wAlsowPresent4mArnold;D4wHechtmah,¥A§smtanwaounsel

Charles E. Torcia, Assistant_Counsel

Peter Preiser, Associated.Counsel -

The meeting was commenced.at 10200 a.m. by Chairman Bartlett . . [§

||| Bartletts — '  "WhilémwaitingwformProfessofWWechslery#itwwwwwwww

‘mighﬁ@be;wellwformus ,,,,,,,, towdisCUss;the@matiergmwmmww

: nF‘amendingwthethoustagewxrialébill,“QApartWWHMw%

frdm;ihe ;;;;;;;; questiohwofwthe;éffectiveWdatemandwwwwmw;f 

itéwapplicabiliiymwfto;crimes,committedwaftermuWmf “

-itsgefﬁegtiveﬁdatevwwewwantedwtommakewitwWWWMMWWw
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mBantlett;mmmw;mwwwgompleielymclearmthat7therelsmnoWburdehwofwmmmaﬁw

proof in the second stage proceeding...ln,ggwwgww

connection wmth thewtwamstagewtrlal, NNNNNN theywwwmgwm “““““

Qm(the ,,,,,, Dlstrlct Attorneys' A55001ation) are

LTy

‘generally 1n accord...They wanted to make.

suremthat there’s no burd@n nf nrnof=sg"'

H(Chalxman Bartlett then read llne 22, page v1, of the Interlm

WReport} M4, Thewproceedlng shall. be conducted 1nmthe same

mBartlett' - "Thelr feellngmlswthatwgudges”W111 be %nc11neerM V

Mordérwas»inmthewtrlalmof,anwlndictmentwasmprov1dedmmnwsection-w~ .

in_the absence of anHexpressmsiatementfthaﬁﬁﬁfwww

it.iswnotmsowwﬁowrequirekthempeoplewtn

,,Pfelffe

]
)i +hemburden of. proof for7"'
Denzer: . - "That's the trouble...there ié no‘iséué.;.
| :Some Judges w111 bemconfused...
Pfeifferm(iéz;Q@;l"How VVVVVVV canwwe meet it?" -
Denzer): R i o

_(Mz. Denzer,-in.reading line- 22, 4, page- i, of the Interim-

I Report,. - suggested that subd1v151on 4 be amended to 1nclude

- establlshﬁthat ....... the death penalty.bewimposed]...ww

The Dls+r1ct A¢+nrneys' ASSOClatlon doesnltwwww; ,,,,,,, B

want to be in_ the p051tlon ,,,,, to. havewto urge

"‘the Jury... ‘

"What 1s thew&ssue here- that YOU have to flnd




-

the following language: "...no burden of proof shall rest

upon either party.")

Pfeiffer: "...I don't think it does any harm..."

Denzer: "That's the way it is..."

(The Chairman at this point introduced Benjamin Altman,

_Tepresentative of Senator Zaretski.)

Altman: "Actually, there's nolurden of’proof;here.;.

the District Attorney is through after his

conviction.,.."

Denzer: ‘ "I don't think there's any harm if we put

that in...It'1l make them (District Attorneys'

| Association) feel better."

(Judge Kapelman concurred with Chairman Bartlett--to include

"burden of proof.")

Denzers: "If the District Attorney doesn't want to

push it, he doesn't have to."

| Czechlewski: "In other words, if he (District Aftorﬁey)

walks away from it,what happens?"

Bartlett: ~ "The jury then decides...If either side wants

to put sbmethingfin front of the jury, they

can."

Denzer: M“‘ "There's one thing that bothers me, in the

preceding subdivision: '...the proceeding

shall be conducted in the same order\..L
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~don't khoprhat"iﬁ implies to the District

. Attorney."

_Jones:

 "We' have to goiférfhef;4£0‘say‘tﬁat“either

paty can introduce whatever evidence they

Wiéh.ﬁf ; O  ‘,J§y

"ThéwDiStri¢£'A£t6rney must open...We don't

want ' to leave it %o inference...why should-

he be obligated to do it.," @ '

,W(ChairmanwBartlexitheféiféiieréted for Professor Wechsler that

the District Attorneys met with the Codes Committees and weére

fearful that judges 'may’ presume a burden of proof on-the People.)

Kapelman (to. _  "There should be no burden of proof upon

__Wéchsler)s

Wéchsler:

‘either party (put this in the first sentence)."

"...It seems to me that if they're in doubt,

impose the death penalty...It follows as 'a

Denzer_(to

kind of' corollary."

"Are you favoring or 'sponsoring any provision?"

Wechsler) s

Wechsler:

"Ity hgt,favorihg éhything;ml&m;ju5£ﬁéﬁé£ih§{

a problem.

"Suppose there's a controversy in the second

stage as to whether the defendant was the

_ person who ‘was convicted of burglary in '

I1linois in 1961...That's putting the burden




Wechsler: on the proponent...after the Dlstrict Attorney

has submitted hlS ev1dence."

Denzer (to "Are you implylng that there should be burden

Wechsler)s ‘“of proof (put)fonwthe People?"

Wechsler (to /...Maybe 1t's not polltic to try to draft
‘DenZer): »n:‘ (fthe position...

Denzer: i ’ “ "As long as you can’t qet e etandard here...

'I'd be 1n favor of 1ndlud1ng it...If you re

leav1ng 1t blank, you re av01d1ng the problem

nfcompletely;,.lijou‘are in favor of imp081ng

 the bﬁrden~onktheuoeooie;.;"k“

IWechslers SR T eve are“tWO\kindenof)burden: (1) evidences

and“(2)~persuasion;”

Denzer: "In a ‘reqular trlal, you start w1th the

presumption‘of‘innocence which puts the

burden of evidence on the People}"

||Wechsler: "Forget the jury trial...Take the instance.

of sentenCé:: The judge‘is‘obtaining inbrma- .

tion on the background of the defendant...

‘Doeénft the judge preSume that there isn't ‘

a bad history.;.Doesn’ﬁ the judge acf on:this?"

Pfeiffer: . He (judge) ceptainly presumes he's a first

offender..." ‘
"Shouldn't the burden be on the State, if

Kapelman (to

Denzer) : lyt',‘s SGEKlng a more | severe penaltY?"
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Denzer: "There you‘etert with a certain starting
point..." |

Kapelman: "The defendant doesn't want to die..."

Denzer: "The State would have to do something..."

- Pfeiffer:

"That's-what we have‘now: ?The Court shall

charge the JUIY e

Denze;k(to

"I agree with you: 1ntellectua11y, but I want

Kapelman) :

‘o prevent disagreemenﬁ."‘:_

‘"Why 1sn't 1t enough to say that either party

Jones:

may 1ntroduce ev1dence?"

Wechsler:

'f"Let's try to change that sentence [in 4388

 {of the Code] n

Pfeiffers ‘"Couldn't we say that the court shouldn t
i‘,charge the Jury at all?"
‘Altman: ...What 1f we ellmlnate the flrst sentencee

’entlrely?..,

Weche;erz

'“} "SUppOSe:we Say)the~ccuit shall determine

"e‘the proceedlng‘"‘

Bartlett:

"The dlfflculty 1n referrlng to §388, apart

from who opens, s that the Dlstrlct Attorney

is under some obllgatlon to press for the

‘ex»‘death penalty...Thls 13 the questlon they

e‘fralse, they don t want to be put 1n that

‘[ «pos1t1on "




(Chairman Bartlett then inquired as to whether or not there

is any questibn about oider inithe‘Célifqrhia and Pennsylvénia

statues. Mr.‘Torcia;cohsultéd thélPennsyhania and California

statutes.)

. "Thégthing they?re~worried about:will*notc

Wechsler:
““béjé;préctiéél problem{"
Bartlett: ‘FItlé;nothihg1tq~prGVeht‘his makihg»é s£atem
o ‘mentfﬁb‘ﬁhe‘jUry:"f
"I thlnk that we should change that first

Wechsler:

',sentence. 'The proceedlng shall be conducted

in such order as the court shall direct...'"

"Doesn’t this put ‘the burden on the defendant?"

Kapelman (to

WeChsler):

“Wechsle::

"I think the burdén should be put on the

defendant."

| Denzer:

"If it Were‘upwﬁo the4court;HaSkMthé District,

Attorhey if he has any evidence he wants to

‘preséht._ Then, ask the defendant if he has

any ev1dence he wants to present...‘ f “ff'

HWechs;er (to

Denzer) s

"I don't thlnk that matters, chk (aﬁﬁtogwhq;£ 

presents evidence flrst)u :

‘"W@ do, in our blll, start w1th the premlse

. that life 1mprlsonment is the b351c penalty...

Bartlett (to

_ Denzer):

 "But that may have been shown in the case in

T

chiefs ch}
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Pfeiffer: ”"What do you thlnk the actlon of the Dlstrlct
' Attorneys ‘would be to Herb's suggestlon?"
Denzer: "I think 1t Would allev1ate their fearslfeeee

Kapelman:

somewhat."

_"What'if you eliminate the first sentence

7ent1rely?"

‘k...It would be taken to mean that the rlght

Wechsler:

to open and close‘is the‘same~as the case in

Pfeiffer:’

V"wabfing?it“fo a Heéd;*ikmoye‘thét~we‘eiiﬁi-

nate the flrst sentence."

Kapelmans'

“?"I second that.“~:(And leave nothlng )

Bartlett:

|  "Before we take a vote on that, may I call

xyour‘attentlon to an early draft that~thew

‘staff presented on thls questlon? (See

page 6—;01081ng‘argumenta) I thlnk there 5‘ 

somethlng to be sald for that."'

Kapelmans"

"The California statute makes no mentienlof‘

the burden of proof..."

Bartletts

"It may well have been that the burden of

~_proof was established in an earlier case."

Pfeiffer:

(Mz. Denzerwindicefed that in eUbdiViSien 3 there should be»e‘»

In §§2”éndwgiwy6u‘talk éboUﬁlprobf};}"
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Bentleys

"Might I suggest, Mr. Chairman, that you ‘

‘ don‘t glve away all of your tradlnq balt?" Lt

‘;...Mlght we. say that I mlghﬁ effect such

| Bartlett:

amendment to the blll at such time . as._ 1t

may befnecessary?"

/| Wechsler:

5pe01f1c request that there should be no

burden of proof...Itseems to me that we can

ea51ly convince them (Dlstrlct Attorneys'

k"ASSOClatlon) that thls would be more trouble

tthan help.,. ‘

Bartlett:‘

"I thlnk that the Dlstrlct Attornevs' A85001a~r‘

tlon would be satlsfled by the“amendment "

|| Wechslexr:s

"I thlnk it would ‘be an_ improvement to takemmwwnw

the sentence out (flret sentence of subd1v151on

4, of the Homlclde blll)

(Mr. Pfeiffer was

in. accord with_ Professor Wechsler ).

‘"Apart from that [sentence]g the Dlstrlct

Pfeiffer:
“'Attorneys are in favor?":;~
Bartlett: e'"Yéss they are in favor of the b111

‘Denzer (to

‘~"We re aqreed that thls sentence w1ll come out."

\"The staff would llke to dlSCUSS subd1v1elon By

Bartlett)s

the appedl prov151on of the Hom' de blll, on-

page vii [of the Interim Renort] L
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Denzers. | "Weﬁvewdiecuseedmthiswawgreat deal. The

more we've discussed it, the less we like |
| it,teltwmakesQawkind;ofwgamemonmthis,,,Ihemgwnmm;
firstlyear, there will be a problem with the
Court of Appe a,i .. ‘Undoubtedly, _there will be
a greatwnunberggfwreversals;.Jonftechnicalww;ww¥W
,noints,,;If;ine;defendantLsglawyerWCanmraisewmww;
awnumberwopreints,Mheiswlhemewfiee' on the
: sentencing, at least,"

(Judge Kapelman here ““““ 1ntagected. ‘"He still has life. imprﬁbnmentfmm
_to. coniendmwlih," Judge Kapelman ..... also,noted a.case in which a. |
Vwmanmcanwbew£riedwawthirdmtime_on;awcommon“lawwmurdenwchargee)WWW;WW
_Denzer: i ““;.;Hayemitwmandatory thatwhefconductwa%secondWWﬂ'»

proceeding,?wl
m(AtwihisMpoint,;Mr;mDenzerwcommentedwtogProfessorﬁWechelerwihath“M
_he. thought that the way_it stands.now, a defendant could_be
_sent. back to face a sentence of life imprisonment..) .

Wechsler: : 'H,4ﬂgggfmadewthienpointjmwSuch;awproyisionww;mwf'
'wedlgwmean,to..lsupportwbwareitel;i;nureuadeg;nw;e
those who wanted that proyisiqnwfoimhﬁmenitarienm:
reasons...Here, theﬂappellateWCQuftWWQUldgknowvwwg

conviction L
that the ok :/was solid and in any events. this 3
eeeeeeee ‘only applies when the appellate court flnds
an ‘error (in the sentence. stage)::*? thl“kr¥f
N
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| Wechsler:

we‘ve*QOt:a»solid'conviction,iwe should

| worrv less about this."

~Joness "Here, vou're ,,,,,, precludlng the Court of Appeals
 from. sendlnq back the defendant after a
‘ ~second-staqerproceedlnq;"u‘
Wechslers ‘H"Have there been anv obJectlons bv others
_to this provismon?"
kkkkkkkkk ﬁartlett, ‘"I=haven't heardianV'"
 Kapelmans "I ‘‘‘‘‘ move that we adhere to the. PrOViSlOﬂS of

~ith18.septlgn."

| Wechsler: ‘*":;&Iﬁwitis;phanged,wl@thinkwihatmitwshouldmwwwww'

.be dlscretlonary with the Gourt of Appeals...MWWMA

“,not in the trial court "

_Bartlett:.

- ML want to have a pretty good 1dea as. to. whatg@w;

thexde51rable;alternativevls (based‘on the.

aComm1551on s opinions)" [so. that. h f;

the_changes before the, blll reaches the Legi

'.latgpe];

 Bentleys - .

ﬁliwseemswtawme@innmhegsecondms%age;ﬁhatfthe‘“

.defendant has‘had;annoppartunity@iogsay;whatn;;ww-

_of Appeals has_this record...lf the‘;ww;anww;;,w~'

:thﬁre;has¢been;anywerrorynthey*can,"ad:the ~1

record." .
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Bartletts

"The lest,thinqei‘mant to discuss is the

| B
oWard and I worked it out

effectlve date.

‘the comm1531on of the crlme at all "

Denzer (tO‘

Bartlett):

“;“You would make 1t applicable to all cases

Bartlett:

Denzer:

‘"quht "  ‘

‘:"Thie new procedure may or mav not be favorable

to the defendant...But here we. have the pecul~w,w

iar thing that _some_ defendants mayvregard it

as unﬁaVQQQbigsra,anwfelonyweffenderwmaywwant;WW

‘the old procedure."

Wechslertlto

Bartlett):

"You don't like this perQsal;MMr;;Chaiimeniﬂwm;w '

Bartlett:

Bentley:

("Ngydthiswis»awstafprroposalW(Proposedemehdamms”d AAAAA

.ment_to Commission s, Two-Staqe Blll) ot

Kapelmans

"I'd llke to refer to the Loretto Case.eik

lafter ..That's. what he. (Bentley) salda ,IF‘

1mmed1ately?"

Atlass

"Has anybody pald any attention to the Query
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Atlas: ‘at ‘the bottom of the page?ﬂ

Bartlett: "I don't think we can get into that. I

haven't said that we can't consider another =

_date besides July lst: That's in the bill.,"

Atlas: - "Is there some~real trouble about the Query;‘

at the bottom of the page?"

Denzers:, ) "If;there?ié any problem, let the cburf

wrangle this out."

(The Members here discussed the fact thgt~theré?hasn?t heen

Wechslers i  ;_‘g"I:£hidk after\yQu;gétxinto trialipgdgréés,‘

___the dption to have either the new or the 41d

kweapcn,(for~chahging the nature of the pro- '

| Ceeding)g",

‘Denzer (to . "On the main’'point, d0 You”lik¢Wthe“ideé“aé' 

~ Wechsler): .%k kitfs(stgﬁed before you, to give the‘defendant;

his chqice?”

Wechsler: "I doi I Would;liké;tdjsee‘§12uacceﬁﬁéble;t0

the‘Office’Of‘the‘Governgxwatwthekearliést;[;

date...hoping it would take place iMé‘diatelYﬁ-{‘";;;_

(The Chairman here sqlicited ¢ommehfswfrom Mr. Jones.)

Jones: ‘ , "MY‘ O.nlY gque Stion ils theqUGStion Of ‘n‘(l)'tice S

to the Bench and Bar, We have to‘assgme,thatﬁ BB
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Jones: , the bill is not going to be«d13cussedminﬁil

| all circles until it's signed;.;1t°changes”

the long-standing rule 1n reference to the"“‘~f

scope of psychlatric testimony. Thls~bmll

w1ll be 81gned and held over the bill perlod e

Bentleéy: ;;[ ’«ﬂ "I don't thlnk we should use the words Tto

yltake place 1mmediate1y' in this blll "

Bartlett: e{"As a prectical matter here, thls blll ls A

lllkely to be smgned at the end of April

JCan we leave thls point at thls' That we'll

‘fimake the necessary amendments to generally

,lfollow the suggestions 1n §ll of thls proposal,

Vas 1t is 1n the staff proposal, and 1t W1ll

oremaln July lst, 1963 unless the Governor g

lk]Office 1nd1cates an earller date is acceptable

‘ ‘to them. In capltal cases, you don t have to

wo;rY about generallywinfomming the Bar‘n'?

(The Chairman i:‘he'n turned the meeting to a discussion of the

proposed Insanity bill )

Bartlett:s | "May we come to a dlscusslon on our prOposal

to replace McNauqhton? It's ev1denﬁ,

Gentlemen, that we're going to have a real

scrap on‘thls.“ Last Monday,kthe Dlstrlct

AttorneysfwAss901at;onwmetywlﬁh the Codes
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~Bartletts

,Committeeswofmbqthmhquses.1;Iheyxclaimwiowwwmwgm;

vbewopposedmtdfourwbillﬂtoaamenancNathtonv@@me:_

ThemdlaimwofkthewDiStrietwAttenneyslaAsSQCia-‘

tion - seems to-be- that.ﬂ~4l) McNauqhton~may ~~~~~~~~~~~~ %a»%wr

— needwamendinggw( ) that welve- made no- real ----------------- Ci ;

‘effort to- assess- the experlence in- other

;states that~have the. AL L rule, we- can

‘fp01nt towno ~~~~~ case of recent«v1ntage Ain- New Ybrk _—

State where the defendant would have been R

cquitted wlﬁh our- rule.»w0£wcourse,gllmmmwwwwwww

‘Wechslers

,;Lsimply”relat&ngwtoeyoumwhat;Wasnsaid;" N

~Bartletts

wwﬂprank5bﬁnoﬁconnor (Quéens-County)-John M..
-wBralsted, Jr.,-President- (Rlchmond Counﬁy)

WWJohnWCasey (Resselaer;ﬁaunty); John J, Conwava

" WhO”Wa s-the Ive,’?..,[’.,,,,,,,ww I

Jr (Monroe~County), Isadore Dolllnqer (Bronx

9 Smith. (Suffolk County)g S Darrigand (Onelda WWM':

County) “John-Ta- Garry,HZdw(Albany Coun+v)° -

uOUﬂtY) Henry Deane (Chlef AsslstantnDlstrlctwg

Attorney, Nassau County), Benjamin Jacobson

W(A551stant District Attorney, Queens County);

Alex wleeyg 2 Blumenfelds Richard. H. Kuh

emnotgofferlngwawslngleupne,ofethese@arguments,mgww“‘”

-~ _as .._Wha t we__should be. persuaded by.. ;';,‘_I’i!em.a,.,o.n ly C
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Bartletts

statlnq 1t...It's a very large qroupa thev

o had a lot to sav. I would 1udqe that there

i were a. dozen Dlstrict Attorneys dus an

. assortment of Assistants.

7‘»"Let me get to the p01nt ralsed by JaCk |

’Conway, Jack is concerned that the +rend

1n the Dletrlct of Columbla under Durham

~w1ll happen under the A L. I rule, on. the

“Qround that the psvchlatrist w1ll say that

the. defendant does have.a. mental dlsease

andwwill,beoexoused,WMIhewDurhamdrulemisnLtmWWWMN”*

Wthaiwdifferentwfromwourswihatmwe%won!twhaveWwﬂwwm '

the same trouble as _they're having. 1nwthe,__wmmwm
DlstrlctwowaolumhlatwWIhlsWlsmsomeihlngwwwwwww,M

that we have to develop. Following this.

meetlng, they. dlscussed the matter with. both

Jullus Volker and_John. Hughes, the Chalrmen.waww

of the two Codes Commlttees. They»thoqbt

there was some real”mer;t in_another hearing . |8

" Bartletts

Wechsler:

being held by them."

"I do, too."

ewﬂllmwinWcompleteQaccord,mandwthhinkpwewShOUld

do_a. JOb of getting witnesses. to. appear--one

of . whom ehould be the author of this ru1p~

- Professor

Wechslel-
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Bartletts "I think we have to fluéhkout,our‘opposition.

Let me havé'DiCk‘[Deniér]‘relate‘what we'lve

__been doing with Illinois.". .

Denzers o ...Illlnois has been ‘having this for one year '

f'now. At Herb's sugqestion. I.got in touch

with Professor Solomonr[of the University of

__Chicagol...Harold was very accommodating. |8

| HeWSQntWmewamleiterQWith;awlistwafwnamespﬁwwwmmmy

including one. dlstrlct‘attorney, a. llst of

judges, etc., to whom we might speak to.\

" There haven't be@n that many cases 1n Illlnois-- '

abqutwsixfxbutwﬁhamgﬁnergleraling_iswthatww@@wwgf

things are qoingwalong there just as theyi

wereé before.” .

Bartlett: ' "gtlmeaning,gihewsameunumberwafugonyigxidnswwwMW;

‘when the defense of insanity was raised. I .. .

think we may have‘towgetwgamempgqplegtqmﬁamémwam

here."

Wechslers "David Acheson, U. S. Attorney for the District [B

of Columbla...He s allled with us_ w1th respect

to adoptinq the A.L.I. formulation in lieu of

the Durham rule' Ollver Gash...f

,Hon.~F-wRanyeyser, Sup

concerning the Vermontfﬁma#Ute aeallng with the defense of
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insanity, and including a copy of the Judge's charge to the

_Jury in the ‘case of State v. Hood. Mrr’Bartlett mentioned

 Kapelman:s

_that he had written to Judge Keyser.)

"Whatfbout getting someone fromQVermcnt?" :\3.‘

::Bartlett (to

N‘Weéhéler):,‘\

"The real difficulty with Richard Kuh in

 this area;(MﬁNaughtdh)5.;is[that,there ié

'f‘one line in the hearing transcript»which;k

leads him to believe that you didn't read

his proposal.”

Bartlett: i vmc~date's_§een se£ fo; its I think it would
"most~likely;be oh;a Wednesday;..theearliestf
I‘think wouldabé‘fwo wéeks from Mbnday.;;"
Wechslers: "March 4th and March 5th."
Bartlett:

"I have one particular suggestion that we

shQuld do some work with the County and State

Bar committees--particularly the State."

(Judge Kapelman suggésted enlisting William Mahoney. Professor [

Wechsler suggested Court of Appeals Judge Fuld.)

Denzer:

jBartiett:

"John‘Kelligrew said there are about five cases." |

"He's getting thatﬂtqgethgr;foxﬂme?"

(Mr. Bentley here

_of Syracuse.)

suggested another witness: LPaul;ShgnnahanﬁwEsqgwy

Bartletts

_"With the five District Attorneys of New York

‘ Qiﬁypoppqsgd,towthis.b,"‘
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Wechsler:  "They're diyidedlﬁ"ffJJi
Bartletts "There seeme\tofbe‘ﬁb”ebpeéitioh from the

. ‘ﬁ{

other OffiCéo;;..\ 3L.

‘lators after the hearing )

(Cheirmah Bartlett then suggested circularlzlng all the legls-k

‘WBartlettz "The Assembly vote on thls bill was 100-13

:My\gudqment now:is that we ouqht*to con51der

_ the element of time."

|| Denzer: | “Herdld~Soloﬁon°éuggested we talk to Frank

Allen on. thls._ He's in Michlgan‘"

Bartlette = ‘"We have to- determlne deflnitelv whxher a‘y

heeringmw;;;wbe held'andfwhere-"\

Kapelman (to "There will be no hearing on the two-stage‘ |
Reiben): bill."
Bartlett: "I also. suggested that the staff ought to‘

scan the file for judi01a1 approval."

(Chairman,BaftlettQhereWsuggestedwposSibleMWitnesseswfrommthewwﬂjww

Department _of Mental Hygiene.)

Bartlett: "It'd rather haveVPaul Hoch as a witness."

,Bartlett&gwwggg;w,HDQesWJudge,Cardoio;ékpreSSMSOme‘dié§atisfac~ .

_ ti6n with the Schmidt Case?"
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(Professor Wéchsler\also}SUggeStédsManfﬁd S. Guttmacher, M.D.,

Chief Medical Officer of the Medical Service of the Supreme

Bench of Baltimore as being the best witness for the insanity

" hearing.)

- (Chairman Bartlett asked for a discussion on the capital punish-

mentf_repor??)

Torcias __"I've worked out an outline...I can have a

rough draft by the second week in March,"

(Mr. Denzer thought there would be somé inconsistency in having

this issued.)

Wechsler: "Moo It would seem to me that our timing is

terrible...I don't think we‘inflﬁénce public

opinion by a document which is a re-write of

other documents. ‘Tﬁe real altérnative that

. we should considéx is that the real‘i95ue is

the consideration of the abolition of the

deéth penélty for New York.,"

Bartlett: "I think we're going around in ¢ircles on

_this--I don't think we were firmly wedded

- to the proposition that this report Should

_be submitted to the Legislature before the

‘end of the~$essiqn; It‘Strikes me'that.we'

can get all the available data~wé‘need bn

_capital punishment within the next two"to -

three monthSeeoean pe done by May lst."
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Wechsler: | uthhinkwthegimpprrehimthing;iswrherrepcrtymmw;rm

: nnr +he da+9 #

_Bartlett: . "We can _start with ,,,,, the record of capitalmmmmwm -

;conylct;ons;ww(l);Whax,eortWoprersonwwaswewwwmwgt

i n;voel,eve d‘,; ~a nd( 2) W ha‘,t -was. fth e.n a.;tu r.er,w,roggf,;f, -th 6. ‘

crime‘"

_Bentley: .~‘ ‘rfe"We 've agreed that any ort we 1ssue now :

will be. useless for the. 1963 Leqls fx;f5f

(The Comm1551on Members agreed with Mr.. Bentlev )

Bartlett (tamww;‘ “Let's startmith New Ybrk County--How many

Torcia)‘

— murder 1nd1ctments in the past few yearq?"

New. York State For +he yearsklgno and 1961 is 491-)

‘~wBartlett4 ‘fg}"Tet‘s summarize. and. say--that we're. going

tO‘chpleteﬁthemjabwaswsoonwas.possible."

V(JudgetKapelmanwprOpoéedmthétetheuCommissioneshouldwtakehaww B

~definite.stand- onuthemabolltion of capltal punlshment )

~ Bartletts "Ie+°q hope we'll have a goodwreport by the

flrst of Aprll-—or the flrst of May." .

(Mr, Denzer. 1ndicated that ‘he had_ recelved a- statemen+ From

Peter McQuillan,. . from a.meeting of the Police Chlefs, Dlstrlct

~Attorneys and. law enforcement agenc1es¢_ Theymhavewcomemupwwm“enwwefr7

e,withethreeebillswwhichfihey.hope,toeget,throughwthe;LegiSlarurefwww’r“

ﬂHeMmentionedwthathrankMHannrsaid,atwa”recessVthatwhe;hoped ,,,,,,,,,,,,,,,, S .kSr
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that the Commission would endorSe(thisl"package;" The three -

bills are: (l)'Bill‘Slmilar to Uniform AfréstlAct which would

permit policemen to stop a person on the street when he has.

reasonable grounds to suspect that the persohlhaS‘cdmmitted‘a |

crime. If the man does not angwe: qustions properly, then he

may be détaihed‘for two hours7f0r queétioning;“(é):Another bill

deals with the arrest prov151on wthh in felony cases a pollcea

man can make an arrest~-this blll would conform mlsdemeqnor

arrests to felony arrests--when the offlcer has reason to belleve

that a crime was commltted 1n hlS presence, (3) Search warrant

Wprov151on: ‘a‘policeman‘can get~a‘warrant signed(by ﬁhe‘maglsa :

trate. The policemanfdoesn't have to announce himself.)‘

Joness "There is a problem here, because each one

of these bills was introduced last year."

Bartlett: "In the event these three bills get through

~the Legislature, and the Governor asks our

opinion, then we'll speak."

(Chairman Batlett then asked Peter PreiSQIWtO(iSCU$S his

sentenc1ng study. )

Prelser. ~;f‘ "The flrst phase of the sentenc1ng study has

been fully completed- You ‘haven't recelved

the last one-third of it because the staff

hav been tled up_on. other matters. You have

recelved the sectLon on flnes‘ and . 'good tlme'
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Preiser: __earned upon serving the maximum of sentence.

The startihd poin£ hefekWould be to divide.

. the crimes into various degrees-~the category

~syétém al:eady’devised by the Commission--

‘ ‘ then;fthe question is terms;“l{ll’haﬁe‘to

discuss with the Commission the question on

general design (i.e., the validity of con-

,tinuing'thgwdiStinctiOn between“penitentiaries

and county jails, Article 7-A, which is the

. New York City;indejerminaﬁe‘ferm. is\gQing

to be a;thqrnywpnbblemWbecausemthexewis‘a

_heated controversy going on now in New York

_City. The City Commissioner would like to

-~ see that provision aboiished."

Bartletts "How much do we have to decide tentatively in

fixing the categories of felonies?"

Preiser: "I'd like to_submit this in a memorandum." =

Bartlett: _"If the framework YOu*ré‘goinq to_recommend

to us fits the framework of our present

conStitutional;Setgp,;then WQ‘hévékhb«problems."‘

Preisers  "Then, of course, the Commission can make '

comments, "

Bartletts . ~"ThenwyouwpropQSewtbfgét;up}awﬁémorandumjw,wmwwww’.'U

proposing an oufline for the framework of

your sentenCthstrUCtUrp?"
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Preiser:

"We'll have basic’problens to déaljwith5

, including suépénded~sentences andjconSecutiveif
and concurrent sentences.
 Pfeiffers

*"Don't forget, we'll have to look at the

Correction Law... ~‘ \9

~ Preiser:

"Itve consulted the Correctlon Law "o

Bartlett (to

"Pete, can you outllne the categories and :

Preiser):

‘ then the number of grades for mlsdemeanors

"(and*felonles),kkn‘n’

Wechsler:(to e

Preiser):

"Also, give us your opinions on parole."

Preiser:

: nThe*GoVernor‘in;his‘mémbrandum of approval,

in re the 'good time' statute, [stated] that

the ruling by legislative comnissioners~is

‘arbiirary and capricious.' The Governor has

asked us to pay particular attention to that.

The Department of Corréction has credited the

'good time’ against the statute.”

(1t was agreed by all the Members to draft a ?6?949§i9n in

; honor of the late Herman Bass, to be sent to his family. )

”The”Maetingwwas;adjourned”Sine die at 1345 pymgmn

Respectfully submitted,

‘Rita Cheren
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?
B, When the rzeport is submltted purpsuwant %0

paragraph A of subdivision one hexeof, cach

person named therein was afforded an opportunldy

to testify before the grand jury prior to %Eﬁg'
filing of such report; and |
C. VWhen the report is submitted pursuant to .

paragraph B or C of subdivision one heveof, it is

not critical of an identified or ldentifiable

person, |

3. Upon the flling of a report pursuant 1o
paragraph A of subdivision one hereofa(ihewe@uyt4ﬁhaiimoxd@ﬁ"&%
seated and it shall not be subject to subpoena or public lne
spection, except upon order of the court, However, the court
shall direct the district attorney to deliver a true copy of
such report, for appropriate action, to the public officials
who have disciplinary or removal authority over each pﬁbli@
officer or employee ¢piticized therein,

4, Upon the filing of a report pursuant to

i L
parag . - . Py )

raph-Bor Cof subdivision one hereof, 1f the court ﬁﬁﬂ@@ﬁfiéw-f |

‘ %, Dt o A g

that the f1lling of such report as a public record may prejudice

fair consideration of a pending criminal matter, 4t shall ordeﬁg?

r

|

such report sealed during the pendency thereof, and it shall %ﬁ"

not be su@ﬁ@cﬁ to subpoena or public inspection, except upon

order of ﬁ&e court,

§ 2, .This act shall take effect immediately.
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1 his defense, the Proceedings sgainst sueh defendant shpl] be reaumad
5 88 if no examination had been ordered,
A3
3 When a psychiairigt who hag examined the defendant testifieg
4" Concerning his meniql condition at the fine of the conduct charged
5 to constitute erime, he shall be permitted to make a statoment ug
3 10 the nature of his examination. ) is diagnosis o the mentel condi.
6 : g
7 ton of the defendant and his opinion ay 1y the extent, if any, to
which the capacit; of the defendant to know or to ¢ reciele the
car Yy v
9 wrongfulness of hig conduct or g conform his conduct Yo the
10 requirements of lew wag mpaired as g result of mental disease oy
11 defect at thay tene. He shall be permilted to make any explanation
12 reasonably serving to clarify his diagnosis and opinion and may be
L ﬁ’f:‘;
13 cross-examined s any other oitnesy 1';:%3&@4417@3@{,& any metier bearing
4 on his competency or eredibility or the validity of his dig nOSis or
4 I Yy Yy !

opinion,

A stalement made for the PUTPOSCS of examinaiion op treatment
17 to u psychiotrist designated pursuant to the provisions vof section
18 six hundred ffty-nine b Y aperson subjected to psychiatric examing.
19 tion or treatment shall not pe admissible in evidene ageinst him
20 in any proceeding on any issue other than that of the exisience of
21 mlzﬁml disease or defect, but such statement shall he edmissible
22 wlzmzew:r i has a dircet bearing on such wsue whether op not it
23‘ would olherwise pe deemed to be ¢ pl'?:l:‘?:[(’g(,!([ communication. in
24 2o event shall any such psychiatrist, or any other person present
25 during the psychiairie examination condueted by that peychiatrist,
26 testify in any criminal procecding to ¢ slatement made by the

2T defendant during the coyrse of the psychiotrie cramination, which




¢
. -
N
1 sdatomenit relates fo the erimingl conduct charged or lo any prior
q oriminal sonduct, unlass the defondent or Iio counsel clicils suoh ,
8 testimony.

§ 2. This aet shall teke eifect Sepiember dirut, nincteen handred

sixty-two.

& B
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Proposed Amendment ®» Commission's

Two-Staqe‘Bill

§11. This act shall apply to a prosecution for murder in
the first degree or for kidnapping committed on or after the
effective date of this act, When.such a crime has been committed
prior to the effective date of this act, the proQisions of law.
in effect at the time such crime was committed shall apply to
a prosecution for such crime as if this act were not in forcé.
When, however, the trial of an indictment charging a crime‘
committed prior to such effective déte has not commenced, the
defendant, at any time prior to the commencement of trialk may
elect, in open court and upon the minutes, to have the provxslons
of this act apply, in which event this act shall be appllcable

to the case,

§12, This act shall take effect:

Query: Should consideration be given to extending the

right of election to a defendant whose trial is in progress on

" the effective date? If so, should the right be absdute or

discretionary in such a case?
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ARTICLE 94

HOMICIDE

§ 1040, Definitions

Homicide. Homicide is the killing of ohe human

being by the act, procurement or omission of another.

Excusable homicide. Homicide is excusable when

committed by accident and misfortune, in lawfully correcting
a child or servant, or in doing any other lawful act, by
lawful means, with ordinary caution, and without any

unlawful intent.

Justifiable homicide., Homicide is justifiable

when committed by a public offiter, or a person acting by
his command and in his aid and assistance:

1. In cobedience to the judgment of a competent
courts or,

2. Necessarily, in overcoming actual resistance
tobthe execution of the legal process, mandate or order
of a court or officer, or in the discharge of a legal
dutys or,

3. Necessarily, in retaking a prisoner who has
committed, or has been arrested for, or convicted of a
felony, and who has escaped or has been rescued, or in
arresting a persoh who has committed a felony and is
fleeing from justice; or in attempting by lawful ways
and means to apprehend é person for a felony‘actually
committed, or in attempting by lawful ways and means to

~apprehend a person for a ¢rime actually COmmitted; when

the circumstances are such that one would have reasonable

“l-
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cause for believing the committed crime was a felony, or
in lawfully suppressing a riot, or in lawfully preserving
the peace.

Homicide is also justifiable when committed:

1. In the lawful defense of the slayer, or of
“his or her husband, wife, parent, child, brother, sister,
master or servant, or of any other person in his presence
or company, when there is reasonable ground to apprehend
a design on the part of the person slain to commit a
felony, or to do some great personal injury to .the slayer,
or to any such pergon, and there is imminent danger of
such design being accomplished; or,

2. In the actual resiatance of an attempt to
commit a felony upon the slayer, in his presence, or upon

or in a dwelling or other place of abode in which he is.

Criminal homicide, Criminal homicide is homicide

which constitutes murder, manslaughter or criminally negli-
gent homicide as defined in this article, and which is
neither justifiable nor excusable. A homicide which is
either justifiable or excusable does not, regardless of
-any other factors, constitute murder, manslaughter or

criminally negligent homicide.

Criminal negligence. A person who creates a
substantial and unjustifiable risk of human fatalify, does
so with criminal.negligence, within the meaning of this
article, when he should be aware of that risk but fails
to perceive it. The risk must be of such a nature and
degree that, considering the nature and purpocse of the
actor's conduct and the circumstances known to him, his
failure to perceive it involves a gross deviation from the

standard of care that a reasonable person would observe in




his situation.

Recklessly. A person who creates a substantial

and unjustifiable risk of human fatality, does so reck-
iessly, within the meaning of this article, when, though
aware of that risk, he consciously disregards it., The

risk must be of such é nature and degree that, considering
the nature and purpose of the actor's conduct and the cir-
cumstances known to him, his disregard thereof involves a
gross deviation from the standard of care that a reasonable

person would observe in his situation,

5 1041. Murder

A person is guilty of murde£ when:

1. With design to kill another person, he
causes the death of such person or of a third person,
except when the crime constitutes manslaughter as defined
in subdivision three of section ten hundred forty-four,

2. Under circumstances evincing a depraved
indifference to human life, he recklessly causes the death
of another person,

3. Either alone or in concert with others, he
commits or attempts to commit a felony and, in the course
of and in furtherance of such crime or of the immediate
flight of the perpetrators thereof or any one of fhem, one
or more commits an act [involving a grave risk of human
fatality]* which causes the death of a person other than
one of the perpetrators; [except that it shall constitute

an affirmative defense to a prosecution under this

*Alternatives:

1. inherently dangerous to human life;

2. which he knows to be dangerous to human lifes

3. likely to cause serious physical injury [either
directly or through the operation of fear or
fright].
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subdivision, which defense must be established by a pre-
ponderance of the evidence, that a defendant
(a) did not commit the homicidal act, nor aid,
abet, induce, counsel or procure if in such fashion
as to render him a principal therein, and
(b) did not carry any weapon [capablenof inflic-
ting serious physical injury] or know that any of
his confederates carried sﬁch a weapon, and
(c¢) did not contemplate that either he or any
confederate might commit an act [involving a grave

risk of human fatality].]

Alternative Subdivision 3

[3. Either alone or in concert with others, he
commits or attempts to commit a felony and, in the course
of and in furtherance of such crime or of the immediate
flight of the perpetrators thereof or any one of them,
one or more commits an act [involving a grave risk of
human fatality] which causes the death of a person other
than one of the perpetrators, and when, in addition, the
actor

(a) is the person who commits the homicidal act

or aids, abets, induces, counsels or procures it in
such fashion as to render him a principal therein, or

(b) carries a weapon (capable of inflicting

serious physical injury), or

(c) knows that a confederate is carrying such a

weapon, or

(d) contemplates that he himself might, under

certain circumstances or eventualities, commit an
act (involving a grave risk of human fatality), or

(e) contemplates that a confederate might, under
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certain circumstances or eventualities, commit an
act (involving a grave risk of human fatality).

It shall be presumed that a person participating
in such a felony enterprise, though not in the homicidal
‘act, (a) contemplated that one or more of his confederates
might, under certain circumstances or eventualities, com-
mit an act or acts (involving a grave risk of human
fatality), and (b) knew that any confederate carrying a
weapon (capable of inflicting serious physical injury)
was so armed, ]

3 1042, Punishment for murder;
plea of guilty to murder

with a sentence of life
imprisonment

1. Murdér is punishable by life imprisonment,
unless the death sentence is imposed as provided in section
ten hundred forty-three.

2, With the consent of the court and the district
attorney, a defendant indicted for murder may plead guilty
to murder with a sentence of life imprisonment, in which
case he must be sentenced accordingly.

3. When a defendant has been found guilty of
murder after trial, the court shall impose the sentence of
life imprisonment if it is satisfied that: (a) the defend-
ant was under eighteen years of age at the time of the
commission of the crime; or (b) the sentence of death is
not warranted because of substantial mitigating circum-
stances,

§ 1043, Determination of sentence
for murder

1, When a defendant has been found guilty of

murder after trial, and such verdict has been recorded




upon the minutes, it shall not thereafter be subject to
reconsideration by the jury.

2. Unless the court imposes the sentence of
life imprisonment pursuant to subdivisions two or three
of ten hundred forty-two, it shall, as promptly as practi-
cable, conduct a proceeding to determine whether defendant
should be sentenced to life imprisonment or to death. Such
'proceeding shall be conducted before the court sitting
with the jury that fbund defendant guilty unless the court
for good cause shown discharges that jury, and impanels
a new jury for that purpose.

3. In such proceeding, evidence may be presented
on any matter relevant to sentence including, but not
‘limited to, the nature and circumstances of the crime,
defendant's backéround and history, and any aggravating
or mitigating circumstances. Any relevant evidence, not
legally privileged, shall be received regardless of its
admissibility under the exclusionary rules of evidence.

4, The proceeding shall be in the’same order
as in the trial of an indictment as provided in section
three hundred eighty-eight of the Code of Criminal Proce-
dure. The court shall charge the jury on any matters
appropriate in the circdmstances, including the law
relating to the possible release on parole of a person
sentenced to life imprisonment.,

5., The jury shall then retire to consider the
penalty to be imposed. If the jury report unanimous
agreement on the imposition of the penalty of death, the
court shall impose the sentence of death, If the jury
report unanimous agreement on the imposition of the penalty

of life imprisonment, the court shall impose the sentence

of life imprisonment. If, after the lapse of such time as
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the court deems reasonable, the jury report themselves

unable to agree, the Court shall discharge the jury and
shall impose the sentence of life imprisonment. N
6. On an appéal taken by the defendant from a \\
conviction where the judgment is of death, the court of
‘appeals, if it finds substantial error in the sentencing
proceeding only, may set aside the sentence of death and
remand the case to the trial court, in which event the
trial court shall [impanel a new jury to determine the
sentence] [either impose the sentence of life imprisonment
or impanel a new jury to determine the sentence] [impose

the sentence of life imprisonment].

3 1044, Manslaughter

T
P L

A person is guilty of manslaughter when:

1. With design to inflict serious [sgvere,
substantial, appreciable] physical injury upon another bi”“7ﬂ¢3?%wmw
person, he causes the death of such person or of a third
persons or,

2. He recklessly causes the death of another
person; or,

3. With design to kill another person, he causes
the death of such persdn or of a third person under circum-
stances which would constitute murder under subdivision
onekof section ten hundred forty-one except that the
crime is committed (a) under the influence of extreme
emotional disturbance for which thére is a reasonable
explanation or excuse, the reasonableness thereof to be
determined from the.viewpoint of a person in the actor's
situation under the circumstances as the actor believes

them to be, or [(b) under an unrcasonable misapprehension

of fact concerning the circumstances at the time of the
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killing, which misapprehension would have, if reasonable,
rendered the killing justifiable pursuant to the definition

of that term contained in section ten hundred forty.]

Alternate:
[(b) under a mistaken belief at the time of the killing
thét the circumstances were such that, if they existed,
they would justify or exonerate the killing under the
principles of justifiable homicide as defined in section

ten hundred forty, but the belief is unrcasonable.]

4, With intent to kill én unborn quick child,
he‘injufes the mother and thereby causes the death of
such unborn quick child; or,

5, With intent to procure the miscarriage of
a woman, whether she is actually pregnant or not, he pro-
vides, supplies or administers to her, or advises or
procures her to take, any medicine, drug or substance,
or uses or employs, or causes to be used or employed, any
instrument or other means of aborting her, and thereby
causes the death of such woman or of any quick child of
which she is pregnant, except that this subdivision shall
not apply to the commission of such acts when they are
necessary to preserve the life of the woman; or,
6. Being a woman quick with child and intending
to produce her own miscarriage, she takes, uses or submits
to the use of any drug, medicine or substance, or any
instrument or other means, and thereby causes the death
of such child, except that this subdivision shall not
apply to the commission of such acts when they are neces-
sary to preserve'the life of either the woman or the child.

Manslaughter is punishable by imprisonment for

a term not exceeding fifteen years,




R

=3

-9-

3 1045, Criminally negligent homicide

A person is guilty of criminally negligent homi-

cide when, with criminal negligence, he causes the death
of another person.
Criminally negligent homicide is punishable by

imprisonment for a term not exceeding five years.

5 1046, What proof of death is required

No person can be convicted of murder, manslaugter
or criminally negligent homicide unless the death of the
person alleged to have been killed and the fact of killing
by the defendant, as alleged, are each established as
independent facts; the former by direct prOOf, and the

latter beyond a reasonable doubt,

pswrmsessd

RGD and Staff/rc
December, 1962




