MINUTES OF THE PROCEEDINGS OF A PUBLIC HEARING
OF THE: COMMISSION FOR THE REVISION OF THE PENAL
LAW AND THE CODE OF CRIMINAL PROCEDURE, HELD
AT THE COUNTY OFFICE BUILDING, ROCHESTER, NEW
YORK, ON THURSDAY, NOVEMBER 22, 1968.

Present:

Timothy N. Pfeiffer, Vice Chairman;
Judge Jdohn J. Conway, Jr.;
Senator John R. Dunne;

Assemblyman Ben Altman;

Richard G. Denzer, Executive Director;
Peter J. McQuillan, Counsel;
Robert Bentley, Counsel to the
Senate Finance Committee;
John Weinstein, Representing £he Speake:
of the Assembly;

Earl W. Brydges, Jr.
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PROCEEDINGS

JUDGE CONWAY: .We are sorry that Richard
Bartlett is not going to be with us today. I have
my fellow Commissioner here, the distinguished
Senator from Nassau Counﬁj, Senator John Dunne,
who is on my right.

Vice Chairman Pfeiffer will chair the
hearing wﬁen he does arrive.

In front are those who have done all
of the work thatithe Commission has accomplished.
Reading from my right, and your left: Peter McQuillan,
who has been an asset to us in all of the legal work
necessary to bring about this monumental task, both
the revision of the Penal Law and the Criminal Code.

Next is John Weinstein, a yﬁuthful
member of the Bar, who ié representiné thé Speaker
of the Assembly.

Next is Bob Bentley; who has a long
career as a lawyer in our area, Wyoming Cognty, and
he has just recently been elected the Republican

Chairman of the County, and he was a long-time counsel
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to Senator Erwin, and the Senate Finance Committee,
and now, Robert, what is vour title in the Senate?
MR. BENTLEY: Counsel to the Senate

Finance Committee.

JUDGE CONWAY: On your far right is a
man who started out with us from the very first
organizational meeting, Dick Denzer, a long-time
Chief of the Appeals Bureau in Frank Hogan's office,
and we stole him from Mr. Hégan and prevailed upon
him to become the Executive Director of ousCommission,
and Chief Counsel.

| So, between Dick Denzer and Pete McQuillan

we have had all of this work done.

Preéented to us during the years in
the many meetings that we held, most of thém in
New York City, we have had various study dfafts, and
revised study drafts, and re~revisiops, and we’
attempted to. present to the Legislature what we
conceived to be the best thing in both the Penal Law

and the Code.

We are approaching the end, and this

is probably our last public hearing, the last series
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of public hearings, and it is the first in this last
group. We will hold one other in Albany, and possibly
a two-day session in New York in December. With that,
we will be pleased to hear from any of you who are
desirous of testifying and presenting your position

in any field of our interest.

First, at this time, I would like to
ask Dick Denzer if he would give us a brief run-down
on our position that we now find ourselves in with
this revised proposal for the Code.

MR. DENZER: Just to get you oriented
as to the progress and timetable of the Code, there
are really three drafts, or there will be three
drafts of this.

The first one was put out as the "White
Book." That was about a year ago, and there is
nothing official about it. It is the White Book,
énd it is simply é proposed procedure of the‘Edward
Thompson Company,‘which is a subsidiary of West
Publishing, Inc., and they put it out as the first
draft of our new Code of Criminal Procedure. We

changed the title, as you can see, to "Criminal
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Procedure Law." We weren't trying to be fancy there.
It is simply a matter'of having this body of law
incorporated into the Consolidated Laws which include
practically all of the big bodies of‘law such as the
Insurance Law, the General Business Law, and every
"kind of a law that you can think of, and every
voluﬁe of the Consolidated Laws end in the word "law."
It so happens that the word "criminal procedure® is
not a chapter of the Consoclidated Laws,; for some
reason. It is the last big codé that was left out,

You remember the Civil Practice Act
was not a chapter of the Consolidated Laws until the
revision a few years ago, and it was made a chaﬁter
at that time and the title was changed to the Civil
Practice Act, and the Civil Practice Law and Rules.

We want to do éhe same thing with the
Code of Criminal Procedure, and that is why we changed
the name.

At any rate, that was the first draft.
We held public hearings on that in February of this
year. We held this all throughout the State: Buffalo,
Rochester, Syracuse, Albany, New York City, and

Mineola, and we had a great number of suggestions and
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criticisms, and we went about changing it and we made
a great number of changes.

That led to the second draft which is
a blue—cove;ed book put out by Edward,Thompsbn and .
Company. I guess most of you have had this.

‘ This was introduced in the Legislature
as a study bill. I think ydu know what a study bill
is, it is not really a bill in.the‘true sense of
the word. It is in legislative form and looks like
any other bill in the Legislature, but it is only
for study purposes, for circulation purposes, to
acquaint -the Legislature and also other agencies and
people with éhe projects, so that there will be time
to familiarize yourself with the;general idea and
then, we —-—- now we are holdiné bublic hearings on
this (indicating) and after these hearings, we
probably will make a good many more changes, so at
least there will be a third draft, or whatever =iu=
amounts to a third draft, and it will be ihtroduced
at the next legislative session for passage. We hope
it will pass. Of course, we are not sure that it

will. This will be, in essence, a third draft.

We have held two sets of public hearings
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on the Code of Criminal Procedure, the Criminal
Procedure Law, whereas we had only one on the Penal
Law.

Now, some'people accused us, and I
don't think it was a wvalid cfiticism, of pushing
the Penal Law through too fast, or trying’to push it
through too fast and saying that they didn't have
an opportunity to thoroughly familiarize themselves
with it.

I don't think that is valid, as I say,
but particularly since there was an effective date
two years hence -- the Penal Law was introduced in
1965, and passed in 1965, and it didn't become
effective until 1967.

To avoid any such criticism in respect
to this, we are having three drafts instead of two,
and two sets of public hearings insteéd of one,
and I think that will give everydneAan ample‘opportuﬁ—
ity to make any comments they wish.

That is the history of it up to date,
and that is thereason we are having this heéring
today.

Now, I don't know if there is any other
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matter which I should try to cover now. Mr. Pfeiffer
shqﬁld be here soon.

JUDGE CONWAY: I think perhaps we should
get started with our first witness. -

I am pleased to recognize the distinguishes
Chief of Police of the City of Rochester,‘William
Lombard.

CHIEF WILLIAM LOMBARD: Thank you, Judge.

Gentlemen, my-capacity;is as Chief of
Police, and I am also authorized to represent the
Zone 11 Chiefswf Police Aséociation which represents
city, village and townApolice agencies in the 6-county
area of the Genesee région. I do appreciate this
opportunity to speak before the Commission on the
following items of the proposed Criminal Procedure
Law, and might I add that I have never seen your
Blue Book. At the Chiefs' Association meeting thié
last July we were'hanaed the White Book, and that
is what we have been studying to the best of our
ability, up to this time.

Section 1.20, Subdivision 15, is
entitled "Police Officer." I am in favor of this

proposal and my views and opinions are in accordance
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with the staff comments concérning the definition
of "Police Officer."

We in law enforcement, however, are
concerned about some municipalities,'ﬁfimarily
smaller villages or téwnships who employ part-time
individuals to function as a Police Officer within
their jurisdiction. These employees, I understand,
when appointed, function in the capacity as a |
Police Officer with the fﬁll authority empowered by
law.

These employees, in many instances, do
not meet the minimum standards prescribed under
Civil Service, and in fact are usually provisional
appointments, and in many cases, they do not atténd
the mandatory police training prescribed by law.

We recognize that smaller municipalities
are attempting to afford sufficient poiice protection
to their residents’or persons traveling or visiting
within their juriSdiction, but are hampered through
budget limitations to employ and utilize full-time
police officers or departments.

In many instances; the New York State

Police and County Sheriff Departments attempt to fill
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the void. Law enforcement responsibilities require
a professional approach with the function to‘be
carried out by police officers who meet minimum
standards under civil service regulations and are
professionally trainéd.

The citizens of our State are‘eptiéled
to nothing less, no matter where they reside or
what area they travel within our State.

There is nossuch thing aé an instant
or substitute police officer, nor can any municipality
expect to properly sefve their community with "bargain
basement" type of police services.

We respectfully recommend that within
the definition of police officer under the propoSed
code that there~be an exclusion restricting part-time
police officers the full powers and authofity as
full-time police officers are providedifor within
the law.

Section 30.80 entitled "Rules‘of Evidence".

JUDGE CONWAY: May I interrupt you for
a minute?

CHIEF LOMBARD: Yés, sir.

JUDGE CONWAY: Chief, may I thank you
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for pausing. I am happy to present to everyone here
the Vice Chairman of our Commission, Mr. Timothy
Pfeiffer. Mr. Pfeiffer advises me that his plane
was delayed because of the announcement on board
that there was a lost plane in the air. We are just
underway, Mr. Pfeiffer, and our first witness is
Chief Lombard. |

CHIEF LOMBARD: Now, referring to
Section 30.80 entitled "Rules 6f Evidence" qnder
Subdivision 2, in my opihion it is entirely,rgstrictive
and beyond that which was intended by the Supreme'
Court in the Miranda decision. It provides a legal
means for a person involved in a criminal action
to circumvent the law. Primarily; T am concerned
about crimes against the peréon Wiﬁh the only real
evidence sufficient for arrest involving a voluntary
confession.’

It is difficult enough today foi law
enforcement to obtain a statement of admission or
a confession to a crime under presenﬁ*statutgs and
within the Miranda decision without imposing additional
restrictions, the wording of which is properly

intended by your Commission, but provides defense
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counsel with many avenues in attacking the credibility
of a law enforcement officer who obtained the confession
There are enough avenues presently existent without:
going'as far as this proposed statute, and as far .
as homicide investigations where there are no witnesses
or physical evidence to tie in the perpetfator of
the crime, and in sex offense crimes involving
children whose statements or identification-of a
perpetrator to the crime are held as being inadmissible
without supporting evidence, the only solution to
such crimes, and these are the kinds that create so
much fear and hysteéria in our communities, lies in
a confession by the perpetrator of the crime. We
respectfully recommend that thié Commission’éeribusly
consider the impact that this section will have on
effecting successful solutions to crime incidents
and recognize that only the criminal willkbenefit
from the proposed statute while sacrificing the peace
of mind to decent and law-abiding citizens in our
communities.

Section 365.50 entitled “"Search Warrants-
Execution Thereof" -- specifically, we are concerned

with the staff comments noting, "insshort, he may, if
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«preted this section and the use of-deadly physicalzia

he can, subdue the resistor with his hands and fists,
or even by a billy within reason; all this failing,
however, he may not use his revolver but must call
for reinforcements.”

The staff comments interpret what was
intended in Subdivision 1 and 3 of this Séction.
Needless to say, this places the police officer who
is charged with the responsibility of executing a
lawful search warrant in an extremely precarious
position. I am sure this Commission is aware that
many persons suspected of crime, which is a basis
for the issuance of a search warrant, are hard-core
criminals, and they, themselves, being placed in
jeopardy will utilize every means to avoid apprehension)
utilizing every means that experience has shown over
the past years in more than one instance where such
individuals themselves resorted to thé use of
deadly phfsical force.

As a police administrator, I would
not direct my officer to refrain from using deadly
physical force if his life, or the life of,another,

is placed in jeopardy. I hepe that I have misinter-
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force, but if not, I strongly urge this Commission to
reconsider. In fact, I strongly recommend that
wording be included in the Subdivision which would
authorize a police officer; in the execution of a .
legal search warrant, to use deadly physical force
when his life or the lives of others are in imminent
danger by a person who is acting in a threatening
manner while in the possession of a deadly weapon,
and has the capability of carrying out such threats.

MR. DENZER: You say you have the
"White Book" ?

CHIEF LOMBARD: Yes.

MR. DENZER: We were conscious of that,
and I think you will find in the Blue Book, that is
Seetion 365.507?

CHIEF LOMBARD: That is right.

MR. DENZER: You will find this added,
and he mayluse deadly physical force if he really
believes thét such is necessary to defend himself,
or a third pérson, for what he believes to be
imminent use of deadly physical force.

CHIEF LOMBARD: Fine. I am sorry we

were not up to date. Apparently, this was brought
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but in previous hearings.

MR. DENZER: Yes, I think it was the
result of a previous hearing.

CHIEF LOMBARD: All right, fine. May I
congratulate the Commission for heeding the sound
. advice of knowledgeable people.

Next is Section 270.05 which is entitled
"Eavesdropping Warrants." I have previously expressed
my opinion and position before this Commission at
your hearing in this city on February 2, 1968, and
I was out of time at that time, on this section,
concerning the officials who are authorized to apply
for an ex parte order. At that time, we had our
reservations for restricting it to the Commissioner
of New York City Police, to the District Attorney
of a County, the Attorney General of thé State, and
we had exp;essed our concern that poliée executiVes,‘
or police officials were not similarly authorized
to apply for an ex parte order because the éolice,
in fact the ones that cérfy out such orders, and it
was in my opinion.questioning the. integrity and the
capability, the intelligence, and the honesty of

police throughout the State, which was of concern to me.
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Then, subsequently I find that under
the federal statute, it imposes restrictions to
specific officials within the field of criminal
justice, and at the State level, which we must comply
with.

If I am not wrong, under the federal
statute, it does mestrict it to a prosecutor in the
county, or to the Attorney General in the State.

So I do recomménd, however, that this Commission
exert influence and every effort to permit law
enforcement executives to be eligible in line foi
an ex parte order in the same redress as provided
for in the District Attorney's office of a county,
or the Attorney General of the State.

Technical surveillance equipment 1is
extremely important to furthering‘criminal
investigations and effecting solutions to crimes.

I am in favor of restricting its use to majoi crime
incidents and in coping with organized crime problens..

However,.if the burden isvplaced on law
enforcement to identify and apprehend individuals
involved in such major crimes, then law enforcement

must be given the necessary tool in order to carry
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out this mandate. Being held accountable by the
public, and not given the support through law is an
unfair position for law enforcement officers to be
placed in.

Now, we in law enforcement are also
concerned about Section 165.05 of the Penal Law

entitled "Unauthorized Use of a Vehicle." To speak

out on this item I have asked our Detective Supervisor

Richard Cutt, who has much experience in this duty

in recent years thrbugh his assignment as the Officer

in charge of our Auto Theft Squad within the Criminal

Investigation Section of our Police Bureau.

I thank you gentlemen fo? your kind
attention to my comments.

MR, BENTLEY: Before yoﬁ go, may‘I
inquire -- going back to Section 30.80, do‘you“
have any suggested changes in language; such as
rules of evidence?

CHIEF LOMBARD: Yes, I would hopé very

much, sir, that we would leave the present rules on

voluntary confessions as it presentlyprevails within

the Criminal Code, and in accordance with the Miranda

rule, and let it be as it is.
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What you have done, the way I iook at
it, is include many words which can be attacked in
all different ways. What is a friendly involvement?
Certainly a defense attorney is not'gbing to call
a police officer in an interview room a friendly
involvement.

MR. BENTLEY: It has been our thought
that we were following the rule there, and I am
interested in finding the distinction that you are
making. Perhaps you cén submit these distinctions.

CHIEF LOMBARD: Yes. Subdivision 1 to 6,
and the last one I think has to do -- in éompliance
with the Miranda decision, certainly leave it in
effect, but the subdivisions previous to that, I
don't think, of any part -- I don't think it ﬁas
any part, but build into the statute the lééal words
affording —-- legal technicalities for -ruling a good
solid conference inadmissible.

MR. bENZER: The trouble is, Chief, that
the present law couldn't say anything. Section 395
of the Code talked about involuntary, but it doesn't
say what is meant by involuntary, and that throws

everything into the courts, and the courts are able
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to go farther than we could. We are presented with
a job of definition here, and trying to crystallize
what does make a confession, for instance.

CHIEF LOMBARD: That was my whole point.
In my opinion, I think in your deliberations you
have gone beyond what is intended by the Supreme
Court in this Miranda decision. To put it candidly,
you have out-decisioned the Supreme Court decision.

MR. DENZER: Of course, by the use of
any physical force -- that is obvious, such-as
threats and so forth.

CHIEF LOMBARD: That has all been
understood for years, and is nothing new.

MR. DENZER: By means of any other
improper conduct, oi undue pressufe -- well, this is
really a statement.

CHIEF LOMBARD: Why make fhe,legal
wording -- why make it a legal statute? Part of
it is as part of the wording of the statuté. The
Judge, I think, is put in a very difficult position
hefe when confronted with such things as involuntary
confessions. He has got a problem now without trying

to be a psychiatrist, to probe into the minds of law
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enforcement officers, and did you, or did you not use
force or threatening remarks or actions. What doeé-
constitute threatening remarks and what is the devious
intent on the part of an officer.

We have to use a great deal of imagipation
and patience, and perseverance, whén we are trying
to extract a confession from an individual that we
expect committed a crime. It isn't accomplished
instantly, but it takes a great deal of time to
bring a person along.

In these serious crimes against a person,
that is all we have. There is nothing else.

MR. BENTLEY: Maybe some morning Miranda
will be overruled.

CHIEF LOMBARD: I think this has been
said, and I hope that will be the case.

MR. BENTLEY: We are a little optimistic.

CHIEF LOMBARD: We can hope.

MR. DENZER: If it:is overruled, that
would be all right here, because this doesn't say
anything abouﬁ Miranda, but first advising the
defendant and according him such rights as are

in the Constitution.
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If this is what the Constitution says
under Miranda, that is what he has, and if it doesn't,
he doesn't have that.

At any rate, I want tO‘Séy that we didnft
intend to make anything any tougher on the’confession
basis for the police. We were simply trying to codify
what we thought to be the law.

We will give it another look. If we
have, that wasn't our intention.

CHIEF LOMBARD: We are concerned, again,
sir, -- well, we are going to make a regquest, but
then the burden comes right up the line through
prosecution, after indictment, andathenyour_judges}
whoever they may be, are now placed in this very'
difficult position of deciding as to the voluﬁtaryness
of a confession.

VICE~CHAIRMAN PFEIFFER: They always
have been.

CHIE? LOMBARD: They always have been,
that is the point, but why put additional means here, .

 adﬂitipnal means in a legal statute for a defense
attorney to take advantage of‘them. Who is going

to interpret it? We have got enough hearings facing
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the court now.

VICE CHAIRMAN PFEIFFER: You will have
to interpret it.

CHIEF LOMBARD: By implication, a thréat —-
well, however, the wording is, but it is such that
it goes way beyond what is in the best interesflof
the community as a whole. My point is, are we trying
to initiate law to prdtect criminals? It is as simple
as that. It is lawé that arefor the people and it is,
they are made in the best interest of those who abide
bythe law.

JUDGE CONWAY: May I say we have with
‘us‘Ben Altman of the'Bronx, an Assemblyman. Also
we have Mr. Earl'Brydggs,~Jr., of Niagara County.

DETECTIV;E .SUPERVISOR RICHARD CUTT:
Gentlemen, I am glad té have this opportunity to
expréss ny views éoncerning the unauthérized use'of
a vehicle as-défined in Section 165 of the PénalALaw
of the State of New York.

Having had the opportunity to work
" 'entirely on stolgn vehicles for the last two years,
has giﬁen_me a chance to observe both the good and

the bad partvof this law. ’First'of all, I believe
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that we made. the unauthorized use of a vehicle a
misdemeanor, and it has helped to increase the rate
of stolen vehicles. One of my reasons for making
this- statement is that a period from June 3, 1968
until July 4, 1968 there were 51 perSons arrested
for unauthorized use in the City of Rochester. Of
the 51 people, 14 of these people had been arrested
more than once since September of 1967. Two‘had been
arrested three times since September of 1967.

VICE CHAIRMAN PFEIFFER: For the same
crime?

DETECTIVE CUTT: Yes, the same crime.

To cite a recent éase, a boy 16 years of age was
arreéted by our squad on May ll, and again on June 6,
and -againon july 3, 1968, for unauthorized use of

a vehicle. Three tiﬁés in less than two months.

In this period of time, ?our,Honor; he
had stolen roughly 30 vehicles, and four of fhese were
brand new Pontiacs, ané sustainéd minor daﬁaée, and
neithér,of histwo previous ar;esfs for unauthorized
use had been'disposed‘of in a court at the time
of the tﬁird arrest.

On his first two arrests he:was paroled
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in the custody of his parents, and no bail or
anything set on it. There have been several other
cases very similar to this case as I mentioned, since
the new law has taken effect.

For a comparison basis, in June of 1967,
we had 93, and in June of;l968, we had 133, an
increase of 40 thefts since the new law had been in
effect.

We were one of the few cities in the
country in 1967 to show a decrease in auto thefts,
and we were down 22 percent. I believe the reason
for this decrease was the fact that the first eight
ﬁonths of 1267 the majority of the arrests were made
and were felonies. |

In all of the arrests made in 1967 I can
only remember a few Where the person had been arrested
twice, and nagne where they had been a#rested three
times. For the year 1968, there Qill be an increase
in car thefts as we are already 63 vehicleé ahead
of 1967. We have 1,013 stolen vehicles in 1967 as
compared to 1,076 so far to date. So far this
year we have made 245 arrests, 40 of these have been’

repeats, as compared with 199 for the entire year of

s
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1967.

I also believe that joy-riding, or the
unauthorized use of a vehicle is being considered too
lightly by the court. We believe that when a pérsbn
takes a vehicle, he or she is more dangerous than
a burglar because they have at their disposal a
dangerous weapon, especially when about 80 percent
‘of those arrested for unauthorized use do not possess
a driving license, or have littie or no training in
driving. These people are a danger to themselves,
and to us, and to the law-abiding citizens. Auto
theft is one of the most costly crimes in the country,
and by being created as a misdemeanor, I can only
see it rising steadily in the future.

The present law regarding the unaﬁthorized
use is good in the sense that it gives a person a
chance by not being charged with a felony for joy—
riding theft, but I believe that one change should
be made, and that‘is if on the second arrest, it
should automatically become a-felony, regardless of
the value of the car, and it should have a mandatory
sentence involving the same.

Under the present statute, the unauthorized
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use has been taken out of the section it is in, and
placed in its own section of the penal law where it
belongs. If it were made a felony on the second
offense, it could remain in the sameksection, because
a 1959 Chevy can kill as easily as a 1968 Che&y.

The person who steals my vehicle a second
time is making a mockery out of the court, and should
be handled as a felony. By doing this, I think we
can again show a decrease in auto theft.

MR. DENZER: Speaking of auto theft, are
these joy-riding eases or actual theft you are referring
to?

DETECTIVE CUTT: I would say 95 percent
of our thefts are joy-riding thefts.

MR.DENZER: If it is a real theft, he
can be charged with larceny, as he has been.

DETECTIVE CUTT: Right.

MR. DENZER: If it is jus£ a plain
joy-riding case -- well, that ié a misdemeanor?

DETECTIVE CUTT: What seems to be
happening is that we are making a mockery out of
this in the courts. We have had several arrested

three times.
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'MR. DENZER: Why not grand larceny?

DETECTIVE CUTT: We can't. We have
to;gppropriate the car.

MR. DENZER: It then becomes a qguestion
of fact as fé whether he intended to sell it, or
was just joy-riding?

It seems to me that to make the arrest
a felony --

DETECTIVE CUTT: I don't think we have
the grounds to put our information together before
the courtf,vWe have to prove that he has intention
to deprive the owner, and by talking.to'this“perébn,
99 percent will tell you that they‘téok‘ﬁﬁe car.
with the intent to drive over téinhn's house>and
leave the car there.

MR. DENZER: Then youare speaking of
pure joy-riding cases, and not true aufomobile theft?

DETECTIVE CUTT: Automobile theft we
have no problem. We can prosecute a case as larceny,
but the headache is the unauthorized use as a
misdemeanor.

VICE CHAIRMAN PFEIFFER: Do you have

the figure on the age?
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DETECTIVE CUTT: The average age is 16, 15, 16,
and 17.

VICE CHAIRMAN PFEIFFER: School kids?

DETECTIVE CUTT: A lot of them, sir.

JUbGE CONWAY: Is the end result --
can that be accomplished in the statute, but the
second time around the judge will take care of him
as unauthorized use, and he has the same disposition?

MR. DENZER; Isn't a year enough?
As a matter of actuality, what sentences are imposed
on these, .the fellow who does this for a second time?
Does he get a full year?

| DETECTIVE CUTT: He is punishable up to

a year.

MR. DENZER: I know that, but what are
they getting?

DETECTIVECUTT: Some of tﬂese have been
handled as disorderly conducts in the court.r

MR. DENZER: Then the penalties that
you have are not being used, so I don't see how
an increase in penalties will help.

DETECTIVE CUTT: My contention is that

if it was made a felony, with a mandatory jail
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sentence, I think the kids would think twice before
they stole a car, because they have got an awful
grapevine going. If they find that John gets sent.
away for stealing a car a second time, they won't
steal it.

JUDGE CONWAY: Anything else, gentlemen?
Thank you.

VICE CHAIRMAN PFEIFFER: Do we have
Deputy Commissioner Thomas Blair here?

COMMISSIONER BLAIR: Mr. Chairman, and
distinguished members of the Commission: I want to
express my appreciation and the appreciation of thé
Buffalo Police Department for the invitation extended
to appeér here and make comments, on the proposed
study bill for the Criminal Procedure Law.

Now, the advantages to the public
safety currently afforded by Section 154 of the Code
of Criminal Procedﬁre, wherein the State haszprovided
for peace officérs, will be lost if the Legislature
should accept the Temporary Commission's proposal
to eliminate the idea of peace officers.

The remedy for the fast-growing list

of peace officers in Section 154 of the present code

PAULINE E., WILLIMAN
CERTIFIED SHORTHAND REPORTER




30

is not to delete the section, as the Temporary
Commission proposes, but rather to scan closely

those who are there, who are included as peace
officers, and then deleting therefrom those mentioned
who are not clearly performing the peace-keeping
functions .

It is to be observed that the Commission
has already increased by at least 40 percent those
who have been classified as police officers in the
proposed Criminal Procedure Law at the beginning of
the current year. That is:not intended as a criticism,
it is just presented to demonstrate thatthe list
will continue to grow, and to declare again that
the remedy for the long list of those included as
peace officers by Section 154 of the present code
is to review it closely, and delete therefrom those
aforementioned. |

MR. BENTLEY: May I interrupt yéu?

Do you have a copy of this new one?

COMMISSIONER BLAIR: I do, sir.

MR., DENZER: Not the Blue Book, but
a typewritten draft?

COMMISSIONER BLAIR: You raised up a
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copy of the Blue Book, and I have that.

MR. BENTLEY: Do you have any subsequent
drafts?

COMMISSIONER BLAIR: No, sir.

MR. DENZER: We have arranged the whole
thing in this peace officer area differently.

JUDGE CONWAY: Do we have copies of
that for him, please?

COMMISSIONER BLAIR: I received that
on November 4, together with the invitation to
appear here, and I assumed that it was the study
bill which was to be used.

MR. DENZER: We, of course, have a lot
of criticism along the lines of what you are speaking
about now, about elimination of the peace officers,
and we finally agreed with you, and a number of
other people, that perhaps the best tﬁing to do
was not approach it that way, not to eliminaﬁe the
peace officers, so in a draft we installed.in the
final draft, we have restored the term "peace
officers" and we have approached it a litﬁle
differently.

COMMISSIONER BLAIR: I am sorry to have
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taken up your time with material that wasn't included

in this.

MR. DENZER: It wasn't circulated well
enough.

MR. BENTLEY: Excuse me for interrupting
you.

COMMISSIONER BLAIR: Now, I will go to
Section 120,and that is Section 120 of the proposed
bill and that is defining the terms for general use
in this chapter.

Now, a term verf generally uéed through-
out the chapter is "arrests" and yet nowhere in the
chapter is it defined. It is defined in the present
code and we feel it-should be defined in the study
bill, if the study bill is to be enacted by the
Legislature as law.

On Section 30.80, Chief ﬁombard touched
onthat. We feel that it should be redraftedkin
view of, and along the lines of Title II of the
Omnibus Crime'Control Act of'l968, Section 701-3,
because the Omnibus Bill expresses the problem of
admissibility of confessions in positive terms, not

in negative terms, as does the Temporary Study
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Commission bill. It makes the trial judge the
arbitrator of the issue of the voluntariness of
a confession.

We felt thét the trial judge, by
education: and by experience, is the best person
to determine whethet or not a confession was voluntary.

On Article 50, which refe;s to the
misdemeanor complaint principle, this is another
accusatory instrument, and the proposal is a very
good one, but the one example given on page XVIII is
misleading. There are two examples there given abQut
a possible drug case, and the other is -- it says that
the arrest for petit larceny in connection with a
car reported stolen.

Now, in reading Article 155, 160; and
165 of the Penal Law, and comments therein by the
staff of the Temporary Commission, itican lead to
only one conclusion, and that is the example; the
example given is probably one of unauthoriZed use
of a motor vehicle, and‘not'peﬁit larceny:

‘MR. DENZER: ©No, I think in the
jllustration ittalks of a car with a value less

A than $250.
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COMMISSIONER BLAIR: And it speaks in
terms of lardeny. ‘

MR. DENZER: That is for illustrative
purposes. | |

COMMISSIONER BLAIR: I have to concur
with the thinking of the Detective, or Assistant
Chief Detective, and his presentation. We are
experiencing some of the problems he mentioned in
thé greaﬁ increase in number of vehicles, let's say,
unlawfully taken.

Then we go to Section 60.40. This
Section restricts the arresf.by policemen in areas
where they can execuﬁe a warrant of arrest. Well,

I will pass that one.

The next is Section 60.63. That has to
do with the service of a search warrant, and was
touched upon by Chief Lombard. It sayé that the
police officer may use such physical force aé is
authorized by Subdivisions 1 and 2 of Section 35.30.
We wonder, perhaps -- -

MR. BENTLEY: No, it is Section 35.30 --
it is not 1 and 2. |

COMMISSIONER BLAIR: Section 35.30,
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Subdivision 1 and 2. Possibly it has been changed.

SENATOR DUNNE: That has been déleted.

COMMISSIONER BLAIR: All right.

Moving on to the next Section, that is
Section 60.70, Subdivision 5, and this really
doesn't affect the police officers, but it may affect
towns and villages. It speaks in terms of normal
courts and émergency courts and we propose this question
What, if at the time of the issuance of the warrant,
a substéﬁtial possibility exists that the town or
village court issuing the warrant under Section 60.35
does not exist, and thus it is an accusatory instrumeﬁt
and it is not attached to the warrant. In such an
event, what does the police officer do with his
priéoner?

MR. DENZER: That is a good point; -,
Commissioner, and we have been workingion it. We
are changing the language a little so that any time
the court may attach a copy at any time he Qants to.
" It doesn't have to be a substantial possibility,
in other words.

COMMISSIONER BLAIR: I know that‘it

affects towns and village police officers. The only
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reasonAI briné it up as a city police officer is
that we do, in our police academy, we do try to
train some town and village police officers, and
in the course of this we would like to give them
«the answers, i1f they should ariSe,asjquestions;

MR. DENZER: That is a good point.

COMMISSIONER BLAIR‘:‘ Now, under 60,70, on
Subdivision 4, it appears to us to be a great deal
of unnecessary paper work for the delegated officer.
This is where there is a delegated police officer
who has the warrant, and he has passed it along to
the officer, apparently to be called the delegated
officer for service.

Its purpose, we feel, could as well be
accomplished by having the foicerrelate fo the
magistrate whatever information he, the delegated
officer, may have concerning the warrént.,

' Under Section 60.70, Sﬁbdivisioh 6, it
is possible that the nearest place héVing finger—‘
printing and photographing faqilities wouldlbe in
the county of issuance. It woﬁ;d seem to be in
the defendant's interest to take hiﬁ‘before the

magistrate then in the issuing county, or at least
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to the closest available magistrate for the purposes
of this Section.

Now, getting over into summonses, under
65.30, if the offense‘charged in the summons is a
misdemeanor, and this may be related to the definition
of what is an arrest, if the offense charged in the
misdemeanor, how does the person summoned get mugged
and fingerprinted? You are just issuing summonses
to him, and you are not taking him in to any physical
custody of any kind. If the person is to be mugged
and printed, what if the sumﬁoﬁs is served by a private
. person? 65.10 aufhorizes thé court from which the
summons is issued to allow it to be served by any
other person at least 18 years old, designated by
the coﬁrt..

If there is no fingerprinting, or
photographing facilities available whén a summons
is issued to acquire jurisdiction of a persoﬁ,
doesn't this provide unequal treatment where facts
are identical, but a different jurisdiction covering
the techniques is involved, and say a warrant of

arrest is used? A lot of this hinges around what

is an arrest.
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MR. DENZER: We tried to define it,
and we couldn't.

JUDGE CONWAY: How would you, Commissionerp

COMMISSIONER BLAIR: I believe that the
present Code of Criminal Procedure somewhat well
defines it, and that is taking a person into custody
so that he may be held to answer for a crime. I
recognize that that definition, when we get to the
areas of issuance of a summons, or the appearance,
creates difficulty. But I don't think there is a iot
of difficuity. It can be worked out with a definition
of an arrest in the statute.

o Under Section 70.30, this provision

has the effect -- well, it has the same general
effect as the elimination of the term police éfficer;but
now I understand that the term police’offiéer is
going to stay on the books. But, here anésome
examples of how this proposal, if enacted, would
affect the actioné'of a city, town or village
policeman who is beyond the boundary of his appointing
jurisdiction when any of the following occurs within
his view: "Sexual suse of a éhild of a second degree,

inciting a riot, rioting second degree, possession of
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a firearm, metal knuckles, razor or daége;, and so
forth,and in none of the four Woﬁld the polideman
act as a policeman to arrest or disarm the offender.

"If he were to takeany action at all,
it would have to be as a private peréon, and as sﬁch
he would be restricted to the use of plain physical
force to make the.arrest of the-offender."”

Now, how can a summary arrest, as a
policeman who has been well trained, and training is
required by the State of New York and the statutes,
ane executive law, the general municipal law, and.
the regulation of the néw municipal Péliée Training
Council, how can that be harmful to the malefactor,
and the citizens of a civilized society in anybof
the foregoing situations mentioned?

It is interesting here to note that
Deputy Sheriffs, and if there are any'present I am
sorry if they are offended, who usually owe their
appointment as a Deputy to their particulai politbal'
affiliation, and members of the State Police, at least
those not assigned to the Thruway Authority, who
have the authority to make a summary arrest in each

example mentioned.
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Now, perhaps this is, in connection
with this, a misleading commenf of the Commissioner
on page XVII‘bf the study bill, the second last
paragraph. It refers to the fact that most police
groups would favor a print which would establish

every police officer, no matter what his bailiwick

of classification, as a police officer with full police

powers everywhere in the State. Thus, a village
police officer from St. Lawrence County visiting in
New York City would have as much police authority
theré~as a New York City policeman himself,'and
indeed, every local officer of every town and village
would enjoy the same powers as a State Trooper.

Now, that is not qﬁite so, that they
would enjoy as much authority aé a New York —-

‘MR. BENTLEY: I think you have.taken
out of context. I think this was a criticism of
an overall statute.

COMMISSIONER BLAIR: I am quoting from
the -- I am saying that the Commission's comments,
or if it was the staff that prepared it, was somewhat

misleading to say that a St. Lawrence County wvillage

officer on vacation going into New York City would have
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all of the powers that a New York City police officer
would have. To me --
MR. BENTLEY: That was in reference to
a proposal made by a Commissioner. |
MR. DENZER: That was the attitude
of the:police in general;:the attitude that they
wanted no barriers and no fences. A policeman wants
tocbe able to act as a police officer wherever he is
in the State.
COMMISSIONER BLAIR: Not as a police
officer, but as a peace officer of the State.
MR. DENZER: Peace officer, or policé
officer?
COMMISSIONER BLAIR: As a peace officer
of the State, Counsel, I cannot go into thé Néw
York City area and énforcé&tﬁeirdadministrative code,
or any of their local rules and regulatiohs whicﬁ
is as it should be, but I do believe that the
principle of a peéce.officer is someone who has the
ability to maintain the peace in matters affecting
the State, crime, felonies, misdemeanbrs, and I
do believe that he should havelthe powers, so long

as he has the background and training.
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MR. BENTLEY: Tom, you and I have gone
around on this quite often. Now, the Mayor wouldn't
even pay the salaries, let alone pay the liability
of all of the policemen that come in.

COMMISSIONER BLAIR: Sir, we have on
threé occasions over the past two years where the
Mayor not only consented but directed, dissipated
Buffalo pdlice officers into the sufrounding
communities to help them when emergency situations
arose in those communities.

MR. BENTLEY:. Speaking to the Mayo?s
Conference, they say "No, never."

COMMISSIONER BLAIR: Well, I Asay it is
my belief that this is aisomewhat misleéding comment,
and to say that -- it is saying that the City of.
Buffalo Policé officers can walk into West Seneca
and enforce their town regulations. fhat is not
so. They do not have that power apd they should
not have it.

MR. DENZER: But it would permit the
peace officer, a village police officer in St.
Lawrence County to come to Buffaloﬁand act as a

policeman, so far as misdemeanors are concerned, and

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER




43

all violations, as far as that is concerned?

COMMISSIONER BLAIR: He would have the
power, Counsellor, but he would not have the duty,
and let me say this, and I believe that that is the
principle that Chief Lombard -- I don't see him now --
was getting at in the area of confession, they were
by statute, and you are more oOr iess somewhat hemming
in the trial judge. I believe that it is a matter
best left for policy. I know what our policy is,
that you do not get involved in misdemeanor .cases
outside o£ the jurisdictional territory. I believe
that you should have the power in the event that
an emergency arises, without guestion, Withéut having
an officer present from the jurisdiction into which
you proceed, and thereon, in effect say you are here,
and I commission you to act as my agent to arrest
this individual for this -- for violating,’or inciting
a riot.

MR. BENTLEY: Do you want the.individual
liability if you‘maké a mistake?

COMMISSIONER BLAIR: I believevthat has
been pretty well arranged now where you are invited

in. There are arrangements under the general municipal
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law providing for questions of liabilityf

MR. BENTLEY: Let's take where you
volunteer --

COMMISSTIONER BLAIR: Nq,~I am not gQing
to voiunteer. I am not going to go out into
jurisdictidn unless I am invited in. If, as a police
officer, I am down in New York City and I see someone
being held‘up, then‘I deal as a peace officer of the
State, I should take some action.

MR. DENZER: As a private citizen?

COMMISSIONER BLAIR:A Speaking of a
hold-up?

MR. DENZER: One of the subdivisions
there permits you to a:rest on a felony that is
committed<in your presence.

COMMISSIONER BLAIR: That was an
addition of Subdivision 4, Section 730, but I say
that in effect you are restricting officers when
ﬁou don't at least give them the power, not the duty,
the authority to go in, which is as it is at present.

MR. MCQUILLAN: With respect to
misdemeanors at present? |

COMMISSIONER BLAIR: There is a
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possibility that that has been changed by the
addition of 182-B to thé present Code of Criminal
Procedure which becomes effective on July of this
year.

MR. MC QUILLAN: That is with respect
to felonies. But with respect to misdemeanors, the
peace officer has the authority?

COMMISSIONER BLAIR: No, he doesn't.

It does by implication. May I suggest that if this
Commission would move for the repeai of that
particular section it would be helpful.

MR, MC QUILLAN: That section was
recommended by the Police Chiefs' Association and
the Police Conference. That particular section
was recommended by them. There was no recommendation
from éither'group that embraced misdemeanors.

| COMMISSONER BLAIR: AS I say, pérhaps
by inference -- failing to mention misdemeandrs, the
door is shut. I don't know; We will have’to await
~some action by the groué or Commission to interpret
~the laws, to wit, the court and whatever they decide
they will abide by.

MR. WEINSTEIN: This would send your
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policemen into an adjoining jurisdiction, if you
requested it, at the consent of your Mayor and
wouldn't your policemen, going to anadjoining
jurisdiction have the consent of the town or the
city official of that adjoining jurisdiction?

COMMISSIONER BLAIR: He would probably
have it.

MR. WEINSTEIN: Wouldn't they have the
same rights and responsibilities‘on liability?

COMMISSIONER BLAIR: Oﬂ, on liability,
yes. I believe that it would be protected liability-
wise.

MR. WEINSTEIN: Would they theoretically
be special officers of that local jurisdictional
police force?

COMMISSIONER BLAIR: Why make it
theoretically, Counsellor? That is tﬁe point I am
trying to make here.

MR. EC QUILLAN: That is expréssly
provided for in the General Municipal Law that they
have all of the powers that they have in their own
bailiwick when they are called in to another bailiwick

on an emergency reguest.
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COMMISSIONER BLAIR: If that is enacted,
it will be the statute enacted subsequent to thai,
will it not? If this is enacted in its present form,
will it amend or alter that provision?

MR. MC QUILLAWN: Not in the least.

. COMMISSIONER BLAIR: If you had a view
of a Supreme Court Justice, or the Chief Judge of
the Court of Appeals, I would feel better. I
apologize, no offense, but why put it in?
| What is so horrendous about a village
officer having the authority to put all of the training
-~ if he is a duly appointed policeman of a village,
he has to have the same training as the City of

Buffalo and the City of New York policeman, Or a

State Trooper, and as a condition to his permanent

appointment as such, so what is so horrendous about
having, well, having the opportunity to use that
particular person, and that training that goes with
it in the event that something like this does occur?
MR. DENZER: ' If he is wounded, will
the village pay for the injury?
COMMISSIONER BLAIR: That is provided

for if he is invited -- if he is wounded outside of

W@%W PRI
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his jurisdiction, then he may be acting at his own
risk. I do not know.

MR. DENZER: That is a sticky problemn.

COMMISSIONER BLAIR: Thaﬁ is not as -
dangerous in my opinion, Counsellor, as the safety
of the individual that he may be injured himself in
trying to protect a law-abiding citizen. You see?
As far as I am concerned -- well, you use the word
"dangerous"” and I believe you get into the physical,
and you say physical danger and to me that isn't as --
well, dangerous as physical danger to the person of
the law-abiding citizen.

MR. DENZER: Thét is what ﬁakes this a
tricky problem.

| COMMISSIONER BLAIR: Counsellor,.I
hope you don't get the impression that I think it is
an easy area, because I don't.

Now,another principle that is involved
here, Counsellor,‘while we are on the subject of
this is this: That as you, let us say, in effect
you are diminishing the powers of the local police
officer. In my opinion you may, inadvertently,

be leaving a vacuum, you see, that the State may start
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to pick up and £ill, and if it does, where does it
stop, if it starts to take over? Would you wind
up with the control of the police in the State, only
down in the Governor's office in Albany? No, I
shouldn't like to see that event come to pass.

MR. DENZER: May I make one pdint hereﬁ
It is not that we are chahging the law, there just
wasn't any by-law in the code. That wasn't dealt
with at all. Now, we felt that we had to do
something with it, and grapple with the subject.
We think that maybe we are codifying what is the
law, if yéu go into the cases and practices, and we
don't know. But, we are not changing the present
code because it just doesn't say anything about this.

éOMMISSIONER BLAIR: It lea&es it open,
and it is a matter of policy, but you are changing
it in that you are closing off some of the areas.
that,mayaﬁe available under the preseﬁt code., Now,
if it can be demonstrated, and perhaps you have made
a survey or a study ofhow many times local police
officers have abused the present power that they have
when they were beyond their city boundaries --

MR. DENZER: No.
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COMMISSIONER BLAIR: If you have, I will —-

MR. DENZER: No, we haven't.

COMMISSIONER BLAIR: Well, may I go into
the next area?

Again, under Section 70.70, Subdivision 1,
and this is the "stop and’frisk,“ and thevstudy bill
says, the current provision in the Code of Criminal
Procedure refers to this in a public place, and
the study bill says it is a public place located
within the geographical area of such officer's
employment.

Now, again, this is the same principle,
I feel that it is a lessening of the protection of
the law-abiding citizen if a further restriction
by the statute of the authority or the powers of a
city, town, village and county police officer is
involved. |

Under Section 75.20, and this is the
area of "appearance ticket"‘that‘we start by saying
that the appearance ticket is to me an excellent one.

MR. DENZER: When you arrest him and you
take him to the station house you fingerprint him.

But when you serve a ticket on him --
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COMMISSIONER BLAIR: You have to take
him to the station house in an appéérande ticket
because it speaks in terms of a desk officer for
the purpose of either the appearance ticket,or for
fixing recognizance or bail.

MR. DENZER: One is that you just hand
him a ticket out in the sfreet without arresting him --

COMMISSIONER BLAIR: That is what we.
should like. to see.

MR. DENZER: That is in there --

COMMISSIONER BLAIR: It is?

MR. DENZER: Sure, that is the first
thing he can do. It is Subdivision 1 -- |

COMMISSIONER BLAIR: Of what sectioné

MR.. DENZER: It is 75.20, whenever a
police officer is authorized, etcetera, to arrest a
person he may, it said, issue to and Sérve upon said
person an-appearance ticket.

The second one says that after he
arrests him and does take him to the stationchouse,
then he can serve a ticket on him instead of taking
him to court. There are two different kinds of

situations.
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COMMISSIONER BLAIR: For the purpose of
satisfying Section 80.10, is that an arrest? Is the
first case an arrest where he lets him go on the
street?

MR. DENZER: No.

COMMISSIONER BLAIR: Is the second one
an arrest? |

MR. DENZER: Yes.

COMMISSIONER BLAIR: If you can clear that
up, fine. As I say, I like the idea, we do, the
Buffalo Police Department very much, and we believe
that it is an implementation, as proposed, which
seems at least to provide more paper work for the
- police and the courts without a correspondingly
increased benefits to society.

Now, at the present time, the Code of
Criminal Procedure provides  for the pa#ole of ceftain
arrestees at the discretion of the responsiblé station
house officer. That is in the Codé of Criminal
Procedure.

Now, is it possible to achieve the same
purpose as the'appearance ticket, without the paper

work, to expand 554 of the Code, and make it
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discretionéry in lieu of bail, to giﬁe him an
appearance ticket?

MR. DENZER: Oh, sure. You come back
to the station house and you want to take him ﬁo
court, and you hand him a ticket just as you would
have out in the street. That is all thére is to it.

Now, if you want to attach bail conditions
to it, there isAmore than there is under the present
Code, but it is as simple as that. Just hand him a
ticket to‘appear, and it is dated next Tuesday, of
whenever you want, and that is all there is to it.

.COMMISSIONER BLAIR: But if I get him
into the station house, Counsellor,and I decide that
bail is to be used, why issue him an appearance ticket?
That is the paper work.

MR. DENZER: Instead of getting bail bonds,
and all of that kind of business, whiéh the present
Code speaks of, ydu get $50 in cash, or whatéver it
is, and issue him a ticket. The ticket simply
requires him to appear, and if he doeén't_then the
bail is forfeitedO@ the cash is forfeited. That is
all there is.

COMMISSIONER BLAIR: Now, here is the next
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one: Can an appearance ticket be issued in cases
where police officers accept custody of persons
turned over to them by private persons who have
arrested the subject they areturning_over?

MR. DENZER: As long és you get -- when
an arrest has been made, under any condition, as long
as a police officer has custody of him, he can issue
him a ticket,

COMMISSIONER BLAIR: Now, on 70.54,
Subdivision 4, it says that in a local criminal court,
if it is not available, an appearance ticket must
be served unconditionally upon the defendants or
pre-arraignment bail fixed, as in Subdivision 3.

Now, because of the wording of the
statute, it seems as though we ﬁust either give an
appearance ticket, or fix bail for persons like
disorderly drunks who are still drunk, and drunken
drivers. |

MR. DENZER: It is more or less the
present law. If you can't take him to a court, you've
got to fix bail there according to the present code.
I don't know what you can do about that.

COMMISSIONER BLAIR: Because bail, as I
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understand it, is a constitutional matter of right?

MR. DENZER: Well, I don't know =-- not
pre-arraignment bail. I think before the court he
has a right.

COMMISSIONER BLAIR: Then, you are
saying in effect that-the desk officer, despite this
section, can hang onto a drunken driver?

MR. DENZER: Not very long.

COMMISSIONER BLAIR: At least until he
sobers up? That is the issue.

MR. DENZER: I see that problem.

COMMISSIONER BLAIR: This speaks in
terms of "must."

MR. DENZER: I think there should be
’special provisions for covering that kind of a case
that where it is necessary, or for the welfare of
the community,something of that naturé e

COMMISSIONER BLAIR: That would perhaps
be a bad provision to put in for a policemén,
beaause there would be many policemen who would say
what is within his welfare.‘ No, I wouldn't like to
see that. Ifyu just say fix bail, and let it go at

that.
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MR. DENZER: Fix bail --

COMMISSIONER BLAIR: It is the impression
of the policemen that I have discussed this with, that
they have got to let the drunk go, period, if thew
bail is fixed. |

MR. DENZER: He has one of tﬁo things.

COMMISSIONER BLAIR: You wouldn't give
him an appearance ticket if he was drunk.

All right, next is under Section 80.10
where we say that following that arrest, the arresting

officer must take or cause to be taken fingerprints,

| photographs of the defendant, and is the list

including felonies now and misdemeanors?

Now, as a policeman, it doesn't seem
reasonable to me that persons arrested for misdemeanors
certain ones, yes, but for any misdemeanor shouild
be fingerprinted and photographed. It is around
the 4th of July and here is a 1l6-year-old boy with
some sparklers, and he got arrested, and it is
a misdemeanor. Accordiﬁg to this, if we take him
to the station we fingerprint him, mug him, and I
don't feel that that is necessary in our society.

MR. BENTLEY: I don't either.
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MR. DENZER: You want a list that says --

JUDGE CONWAY: This would include
qherry bombs and other types.

COMMISSIONER BI;AIR: I wouldn't know,
but I certainly. know sparklers shouldn't be involved.

MR. DENZER: This is a misdemeanor in
the Penal Law and it doesn't mean%any one of those
millions of misdemeanors --

COMMISSIONER BLAIR: No, sir, the
requirement outside of the Penal Law is that a
second conviction raises it to a felony classification.

MR. MC QUILLAN: Could I ask you a
guestion on that? Would it be workable to delegate
to NYSIIS the authority to promulgate the list df
misdemeanors, or the theory that perhaps the Chiefs
and the Commissioners around the State may agree
on this?

COMMiSSIONER BLAIR£ I think 'thatxwould
be a reasonable a?proach,NYSIIS, perhaps with the
Chiefs, and perhaps the D%strict Attorneys have some
views, and perhaps the Judges have some views. To
make it a blanket requirement that for any

misdemeanor you will be mugged and fingerprinted, that
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is too much like registration, the number tattooed
on the arm, to me.
MR. DENZER: Your point is well taken.
MR. BENTLEY: I think we ought to take
a look at this whole subject before you mug anyone.
MR. DENZER: .Yes.
JUDGE CONWAY: You have lots more time.
COMMISSIONER BLAIR: I can shut this off
at any time.
JUDGE CONWAY: No, go ahead.
COMMISSIONER BLAIR: I have another
couple of points. Cne, again in the Section concerning
determination with the normal court or the emergency
court, the Commission at page XXII says that the rule
is defined to prevent the judge-shopping by police
officers who are well aware of the ideas and the
heart and the soft touch of the Villaée justices
of their county. |
Well; I know several hundred town and
village police officers and I don't know of a one
of them who has ever engaged in thét judge-shopping.
I have been familiar with attorneyé who have ehgagéé

in forum-shopping, but as far as police officers
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lodking for a tough judge, the town and village
officers -- well, I just felt I would have to say
something on that.

MR. DENZER: That came from the presgnt
President of the Magistrates Association.‘

COMMISSIONER BLAIR: All right.

I would like to comment on Chief Lombard's
cqmment on the use of force in the execution of a
search warrant. Let me say thét as a practical
matter, if you are set upon in the process of
executing a search warrant, you, many times, won't
have the opportunity to retreat and go and get the
additional force you need. In many cases, it is
practically an impossibility, and can result, in my
opinion, in an increased number of injuries among
peace officers engaged in the service of warrants.

ASSEMBLYMAN ALTMAN: Are ?ou saying that
it has to be an opportunity to retreat? I aﬁ not
sure wherein that appears.

COMMISSIONER BLAIR: Well, in the
Commission's comment, let me see —-- it is in the
current one, and I believe it was 365.50, Subdivision

1, and now there has been an additional one for
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self-defense,but manyftimes it is too late, until
you are prepared and ready. As a practical matter
let me read this --

MR. DENZER: You think he should be
able to shoot somebody in order to get this?

COMMISSIONER BLAIR: No, not in order
to get in. But I think that if, in the process of
serving the warrant, I think he should know that if
it becomes necessary, he can resort to whatever:force
is necessary in order to execute the warrant.

MR. DENZER: Suppose he can't overpower
the fellow, he tries it, and he can't do it? Would
you permit him to shoot him for the sole purpose of
executing the warrant?

COMMISSIONER BLAIR: We are at a’tpugh
point, aren't we?

MR. DENZER: Yes.

COMMiSSIONER BLAIR: The issue Eecomes
just how valuable is our whole law enforcement and
whole judicial situation, and whole organization.

In other words, how do we get individuais for evidence
before the bar, right? How important is it to get

it before the bar?
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MR. BENTLEY: Not by shooting him.

COMMISSIONER BLAIR:’ Well, --

MR. BENTLEY: Chief Lombard made the
comment before he had-seen the new section and the
new section:is different..

COMMISSIONER, BLAIR: I knOW> you have
added something.

MR. BENTLEY: You can use force to
protect yourself.

COMMISSIONER BLATIR: ’Apparently the
Commission feels it is sufficient. Fine, I’just'
want it on the record. That is all.

Under Section 37.00 the wiretapping,
I have to concur with what -- with some of Chief
Lombard's comments that I believe that the Burger
decision has enough restrictions, I think, that
perhaps this goes a little bit beyond:the,restriCtioﬁs,
of the Burger deciéion. It may be useful to:add here
what has been added under -- I don't know if it is
mitle III, or Title IV of the Omnibus Crime and
safety Control Act, something like that, and that

is some section that would authorize the disclosure

of information or contents by the investigating
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law of ficer to other investigative or other law
enforcement officers, and also to make sure that
whatever information he has, if woul@ be authorized'
to permit him such use as is appréériate to the
performance of his official duties.

Also, in the omhibus Act there was a
provision that establishes a Commission that is
going to make reports, I believe, over the years.

I observed that under Section 370.55 here,,that
every order, a return is required to be made to

the Judicial Conference. It may be useful in the areg
of invasions of privacy, which is what it amounts
to, if the Judicial Conference were redquired to
make some reports, and perhaps some suggestions
and conclusions, perhaps five years afte: the
enactment of the particular session.

ASSEMBLYMAN ALTMAN: The Judicial
Conference usually does make comments on a periodic
5asis. That is what we require,

'COMMISSIONER BIAIR: Fine. I don't like
the principle of requiring this, Counsellor -

ASSEMBLYMAN ALTMAN: It is not a question

S
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of requirement, but we have a practice where it
does that.

COMMISSTONER BIAIR: Do you have a
particular objection to puttinguit”in the form of
a directive in the statute? The only reason I
say that —==only

"MR. BENTLEY: I believe it is in the
Judicial Iaw.
| COMMISSIONER BIAIR: I see. The only
reason I say that is that you make a requirement
that a police officer request it, in cases -- well,
it wouid include misdemeanors and up -- where they
forward the prints and mugs to NYSIIS, and there
is a requirement that the Police Department request
them to send back the criminal information oﬁ the
individual.

MR. ALTMAN: This is an area that we will
have sufficient review on by all parties, and we
will be able to‘investigate from time to time, we
as citizens,

COMMISSIONER BLAIR: All right. Gentlemen,
I thank you for the opportunity, and for your

graciousness.
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JUDGE CONWAY: We thank you for your
searching analysis,

VICE CHAIRMAN PFEIFFER: The ne#t speaker
is the Commissioner of Publid Ssafety of the City
of Rochester, Mark’H° Touhey.

COMMiSSIQNER MARK H. TOUHEY; JR.: I will
be very brief, and I intend to limit my remarks
to you in the areas of eavesdropping warrants. I,
as you, realize that the entire area is fraught with
constitutional guestions. I, too, believe; however,
that the present legislation under which we are
operating is good, with the exception of an area
to which I shall refer very shortly,

Now, I realize that’this current legis-
lation was drawn iﬁ an effort to comply with the
questions raised by the Supreme Court in the Bu;ger
decision, and I think the Committee Has done an
excellent job in trying to determine jﬁst-exactly
what the Supreme Court wanted.

I am sure that we all realize that
regardless of the legislation, that there wi}l

always be those, always be those who will attack

it for various reasons, just like there will always
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be those who will attack law enforcement, and won't
be happy until law enforcement removes all of the
equipment they have, including their uniforms, and
they don't even come out on the streét.

I firmly believe that such legislation,
such legislation inythe’area of eavesdropping
. warrants is not only desirable, but absolutely
necessary in the modern society in which we live.

Now, I served eighteen and a half years
as a Special Agent of the F.B.I., and I dsn't believe
tﬁat there is any organization in the law enforcement
field that has more studiously guarded the rights |
and constitutional guarantees of all people, and I
offer that to you simply so that we have established
a program of reference as far as I am concerned.

I think I know that indiscrimiﬂafe,
unreasonable, and unnecessary penetratioh by the
State will not bs tolerated by our citizens. However,
reasonable penetration is surrounded by approériate
safeguards to protect their liberty, and their
privacy, and at the same time to allow fhs State
to carry out its'governmental functions that are

demanded, and T sav demanded bv our citizens.
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Now, the current eavesdropping legislation
limits application for the type of warrants to the
district attorneys, and the Attorney General, unless
I am incorrect, or to those-individuals who are
specifically acting or discharging the duties of
the district attorneys, or the Attorney General of
the State of New York.

Frénkly, I believe that applications for
eavesdropping warrants should be allowed to other
individuals. It is not really material who makes
the application for a warrant, it really isn't
material but what is important, and what is material .
to the adequéte admiésion of criminal justice is
the identification of the official who decides
whether or not a warrant Shouid be issued. In the
concept which we have placed this we.havé many to
whom are granted, between the State and the individuall
in order to- assure that the rights of both are
adequétely protected, and it is an old and time=
honored custom.

It is the type of qustom,‘or cohcept, which

has served our form of government so well over the

years.
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As long as the current legislation, or
proposed legislation inserts a competent judge
between the State and the individual, then the rights
of both are adequately protected, I feel.

Therefore, T offer the following for your
consideration, and only for your consideration,
gentlemen: I think it is far too much to expect
that the District Attorney, or the Attorney General
of the State, can be available at all times, undér
all circumstances to file applications for eaves-
droppihg warrants, With proper and due respect
to the District Attorney, and tokthe Attorney General
of the state, these individuals are not, are not
the foremost law enforcement officers in the country,
or in the sState. Speaking specifically to the.a;ea
of the District Attorney, he is the proseCutor,
and while wmany of his responsibilities may ovetlap
into the enforcement field, these are really fhe

exceptions, rather than the rule., For it is the

"Sheriff, and the Chief of Police, who are the

foremost law enforcement officials in the area.
These are the :iindividuals who are held accountable

to the people in the community for maintaining law
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and order. These are the individuals who must
answer to the rising crime, or to the misconduct
of a police officer, or to the presence_of~organized
crime, or to the présencévof vice,'ﬁhether it be
gambling, prostitution, or what have you;

Since they are held accouhfable to the
people, I say give them the toéls of their trade.
I say let the presept eavesdropping legislation be
changed to include the Sheriff and the Chief of
Police, or the chief law enforcement officer in the
particular area, perhaps in the major community, as
the ones who apply for eavesdropping warrants.

Gentlemen, whether elected or appointed,
if we~can't trust the Sheriff or the Chief of éolice,
it is not good, and we better pack up our bags and
go home,

That is all I have to offer.

ASSEMBLYMAN ALTMAN: You would change
372,37, to include the Chief of Police and the
Sheriff?

COMMISSIONER TOUHEY: Yes, sir. If you
wanted to restrict this, because we have chiefs of

police in communities where there are two or three,
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if you wanted to name names or communities -- well,
Mr. Blair is from Buffalo, and'Syracuse is a major
community, and certainly Rochester is a major
community, and certainly New York City and Naséau'
County -- ’_,

ASSEMBLYMAN ALTMAN: Your objection to the
District Attorney is a dquestion of availability?

COMMISSIONER TOUHEY: I think that this is
my major objection to it.

MR. DENZER: How about the federal act?
Doesn't that limitlit?

MR. MC QUILIAN: It would appear that the
federal act which was signed by the President after
-- just a week after the present eavesdropping
statute in New York was signed by the Governor, the
act plus the Senate Report accompanying it, making
it rather clear that at the State levél the chiéf
Prosecuting attorhey of the State, or the’cﬁief
prosecuting attofney of the ﬂext larger political
subdivision, only may apply.

COMMISSIONER TOUHEY: If that is true, sir,
then I ask you if you can't make the changes, that

you use the strength of your office to put this in
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the proper perspective, and allow the chief law
enforcement official in the major community to have
that kind of right in applying fér eavesdropping
warrants.

Again I say that we are the ones that are
held accountable to the public, not the bistrict
Attorney. No one asks the District Attorney whether
we have an increase in crime: no one asks the
District Attorney where the Cosa Hostra is, or
whether organized crime is moving into his a;ea.
No,ﬂitiié the chief law enforcement official. If
he is going to be held accountable, give him the
tools.

MR. MC QUILIAN: The federal act would
have to be amended first, before the State could
be done. |

COMMISSIONER TOUHEY: I wouldn't know.

I know that the Omnibus Crime Bill gave the
Federal Bureau of Investigation ﬁhe right‘to become
involved in the wiretapping legislation, again,
eavesdropping, but unfortunately, the current
Attorney General of the United States has sought it

unfit to allow them to do the job, and I think that,
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toq, is not very good, and unfortunately I blame
Mr. Clark very much for this. |

VICE CHAIRMAN PFEIFFER: When you}use the
word "Sheriff" you mean only the sheriff, and not
a deputy? |

COMMISSIONER TOUHEY: No, I would say, sir,
that it should be the chief law enforcement
administrator, like in the County of Monroe where
we have Chief Skinner, or in his absence, someone
acting for him.

VICE CHAIRMAN PFEIFFER: Not every De}\puty
Sheriff? |

COMMISSIONER TOUHEY: No, sir, the Chief
of Police, or in his absence,:wmeone acting for him.

Mr. Chairman, and gentlemen, thank-you
very much.

VICE CHAIRMAN PFEIFFER: Next we Will hear
from Captain Kenneth P, Kennedy.

CAPTAIN KENNETH P. KENNEDY: I am Captain
Kenneth P. Kennedy and I am Commanding Officer in

the Buffalo Police Department.
I know that your main concern here today

is the revision of the Code of Criminal Procedure.

PAULINE E. WILLIMAN
CERTIFIED SHORTHAND REPORTER




72

However, I would like to call to your attention
a condition that exists in the City éf Buffalo and
at the present time in the State of New York,
pertainiﬁg to the Penal Iaw, amd the prostitutiai
section that we have to work with, which is Section
230 of the Penal Iaw.

What we are running into in the City of
Buffalo at present is because of the sentence being
reduced from a maxiﬁum 3-year upon conviction, to
a 15-day penalty, and also the law that hés taken
away the provisign for probation; and that was very,
Very helpful to us; especially in dealing with
youngsters, but gives nowhere near the power that
the court did have previousiy t0 sentence: these
continuéd repeaters to a maximum of 90 days, or at
least a year, that was very, very efiective in
deterring them,

I would like to respectfully submit to you

gentlemen that you consider the possibility of

restating the probation clause within the prostitution

sectian., I have some statistics here concerning the

arrest of prostitutes for the period from 1965 to
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1967, and 1968, and it shows that in 1965 the average
age wés 27 years. In 1966, the average age was 25,
and now it is down to 23. We are running into these
youngsters, tender kids who have no business being
involved in prostitution, 17 and 18 years of age, and
the coﬁrt is placed in a position where they simply
tell them to get out of here and don't do it again.
This is very, very bad fcr the entire community.

It has led to a condition where I have talked to
these young girls through the last several months,
‘and I have asked them why they have come into
‘prostitution, what inspired them or ¢aused thém to
turn to prostitution and many of them have high
school educations, and many have business training,
and-so on, and they have told me that they have been
influenced by procurers who have told them it is
only 15 days, and very easy to get aﬁay with.

Also, now we ére running into theée 18 or

19 year old girls who are -- one was telling the
other that it is pretty easy, that you don't have to
worry and it is only 15 days-at thé mbst,rand that

the courts are not giving yoﬁ the 15 days for the

first offense, and best of all, your parents, or
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no one else knows about it, you just go before the
court, and you are let back out on the street.

ACTING CHAIRMAN PFEIFFER: May I say ‘thavt
the Commission is fully aware of this kind of thing.
We are trying to make a study, and we hope to take
it up at the next meeting of the Commission, the whole
problem of the sentences in connection with public
intoxication and prostitution. This isn't an area
that I think we have done a good job on; What a.
good job would be, I certainly don't know°;

MR, DENZER: We have received complaints,
as Mr. Pfeiffer says, and our attitude has been,
all right, by all means if that is the situatiop,
raise it’to a Class B misdemeanor; and we havé
conferred:. with the Mayors' Committee, and Néw York
City on this, and we agreed with them that we would
help them if they wanted to put a bill in,

The next thing I knew was that a bill that
would have raisea it to a Class A misdemeanor was
to be put in the Legisiature, and nothing happened
to it. Didn't that emanate from Buffalo?

COMMISS IONER TOUHEY: Yes, Assemblyman

Hausbeck introduced that, I think.
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MR. DENZER:The:po:lice never got behind it.

COMMISSIONER TOUHEY: That is possibly
where we are lax in the previous amendment to it,
but this time we have plenty of'support from
businessmen,‘and so on, and also we are géing to
different police organizétions and trying to get
theirvsupport. That would be a wonderful solation:
to the whole thing because if it was stepped up
to a misdemeanor, it would also give us the power
to enforce section 240.35, and subdivision 6, and
we would be able to chase the girl off the corner
again.

Now, there are perhaps 10 or 15 of them
that we are convinced are prostitutes, and they
are'loitéring on the corner, and we are powerless
to do anything about it, unlesé we make direct
cases and secure direct evidence. With the loitering
section we could -~ well, if it was a misaemeanor,'
we would be concerned that they are about to engagé
in a crime, or have engaged in a crime, and that
would be a wonderful help to us, and it would
teinstate the prohibition provision, too, and it

would be a wondexrful thing if we could do it.
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MR. DENZER: We are not adverse to it,
but I don't know what happened to this law.

COMMISSIONER TOUHEY: I think we will find
a little more support for it this time.

Thank you very much.

MR. MC QUILIAN: We will have the next
witness,

MR. JAMES ROBINSON: I am James Robinson,
and I am a Town Justice, in the Town of Chili.

I am here at the request of our Magistrates
Association to engage you in a little local £fight.
It is related, I suppose,'to the area or the section
now on appearance tickets, It is the feeling of our
Magistrates Association that it doesnit serve any
useful purpose, and may even be detrimental fo have
a defendant brought before us at 3 o'clock in the
morning,Aespecially in the cases of intoxicatidn or
something like that where you actually then.become
a witness to the offense, and then later on become
a trier of the offénse, which I think becomes
detrimental to the defendant.

It is our request Ehat some provision

be put into this Code =-- well, going a little
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further on this appearance ticket, and you mention
in there that if a Magistrate is unavaiiable, that
then the specified officer shall either bévgiven an
appearance ticket, or accept bail.ﬂy

Now, I don't notice in here the provision
that is in the present Code sayingtthataéxmggistrate
is unable during the hours of --

MR, DENZER: He didn't use the hours.
it seeméd hard to pin it dowh to hours.

MR. ROBINSON: We happen to like the
particular hours. So far we haven't used them.
| I think I can say that we would like to see that
retained in there, but what we really would like is
two things: One, a direction that in the event that
the»defendant cannot post bail, or so on, that the
Sheriff can be directed to retain him, and bring
him befo:e the Magistrate during theinormal hours
for arraignment. In»other words, if he is érrested
at 3 o’clock in the morning on this chargé, the
Deputy or the officer will set bail within the
prescribed limitations, and if the man can‘t post
bail, then he will be detained. .In other words,

the Sheriff's jail be used as a lock-up and I think
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we would like an atrirmative direction. At present,
in this county, the idea is that a sheriii cannot
detain a man overnight without a commitment rom

a Magistrate.

We feel that this is detriﬁental'to both
the Judge and to the defendant. |

Secondly, on this, the Mggistrates
Association is a little more divided on this, and
we would like the power to arraign outside of our
town limits, in other words, a county-wide arrange-
ment,

This is a feeling of a few others. There
is a little less for that, but have it seﬁ up so
that it could be: possiblie that ais of them couad
pe arraignea, all of the defendants, and locked up
during a givenunight, and arraigned at 8 o'clock
in the courtroom in a Hall of Justice, rather than
hauling them around the Countye. |

MR, DENZER: Do you méan Morris Zweig?

MR. ROBINSON: No, this is just the Monroe
County Association., We have tried to work throudh
them, and I don't think the State Magistrates

Association is in accordance with our position.
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MR. DENZER: That is what I meant wﬁen I
mentioned the limits on the arraignment.

MR. ROBINSON: Our specific problem is
that we have to arraign, énd I don't believe -~ we
would like an affirmativé direction. If a man can't
post bail, he can be put in a lock-up areé, and I
think this would redquire that the Correction Law
also be changed to change the function of a jail.
We don't have a lock-up, we don't have a County
lock-up in the County of Monroe.

MR. DENZER: What happens here --= I don't
know why you need any more., You have this man,
at 3 o'clock in the morning, and the police officer
says, “I am notAgoing to give you an appearance
tiéket,“and you let him go unconditionally, and
you fix bail, and you fix the bail high in this
case, $2Q0 or $200 in cash, and the ﬁan,can't raise
it.

Now, if he can't raise it, then he has got
to stay there ==

MR. ROBINSON: If that was affirmatively
stated -- we have the position ow where we have

a County Jail, but no lock-up. The City police
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have a lock-up, armd there they pick w a man for
public intoxication or loitering, and so on, and
they throw him in overnight, and he appears before
the Judge the next morning. We don't have that. -
Under the position that the Correction Department
and the Sheriff's office have taken in this county,
it is that the jail is a jail as defined under the
Correction Iaw, and one:of the-permitted uses is
not detgntion, except by court order,

MR. DENZER: You have no lock-up?

MR. ROBINSON: We have no lock-up, and
that is ﬁhy the Magistrates Association, -- well,
state~wide, I assume that that is one of the reasons
that they haven't taken the interest in our problem,
is ﬁecause it is a local problem. We think With
affirmative direction that this section, under the
appearance ticket, together with a p#oper changé
in the Correction Iaw, that this would alle&iate
some of the éroblems°

JUDGE CONWAY: Commissioner Blair, do you
know'what is done in Erie? Do they roust out the
JoPe in the morning?

COMMISSIONER BLAIR: The Town has a
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lock-up.

JUDGE CONWAY: Do you have a lockeup?

COMMISSIONER BIAIR: One, but not many.
They will not accept them without an order. We
are trying to get that, in connectim with our
female prisoners.

JUDGE CONWAY: Is there any place else
in the State where they have detention without a
commitment?

MR. ROBINSON: We have been dealing with
the County Legal Adviser here, and there apparently
is -- at least, the Sheriff has used one as a lock-up,
and theré was a Court of Claims case and that stated
it was used as a lock-up. I don't know of any
Sheriff as such, that has a lock-up. I don‘£ know
the procedure state—wideo» We feel, particularly
in some of these cases where you are-a witness;
by arraigning the person at 3 o 'clock you become
a witness, and it makes it difficult.

JUDGE CONWAY: Therxe is one that was
provided for a lock-up and the Chief refused to‘.
get it approved, because he Qould rather wake the

Judge up than put up with the prisoner all night.

PAULINE E. WILLIMAN
" CERTIFIED SHORTHAND REPORTER




82

Do we have another speaker?

MR. JOHN BERNSTEIN: Gentlemen, I am Jack
Bernstein. I came prepared with a beautiful speech,
which I would now have to pretiy much scrap. In ény
event, my name is Jack Bernstein and I am the
Regiondl Vice President of the New York State Parole
Officers Association., I am & Senior Parole Officer
in the Division of Parole, and I am a member of the
bar, both State and Federal.

Our membership is approximately 400 parole
officers, and senior parole officers, and we work
in -~ well, we are extremely concerned about the
proposed criminal procedure law, particularly Section
lQZQ, Subdivision 32, dealing with police officérs
which we learned you have now aﬁended, and I have
had only time to look oveﬁ this very duickly within
the last five or six minutes, and so this may be a
mutual education project, and I trust that you will
g rant me the time.to enlighten me;, and perhaps I
could shed some light on some duestions you may
have,

I'd like to just o into, quickly, what
parole officers of this State do. In the old
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law, Section 154, you stated in your Blue Book that
the number of peace officers bear little resemblance
to police officers, and I agree with this. I do not
agree with it ig‘respect to State pérole officers;
The parole officers of this State are very specially
educated and.are highly trained, and even an elite
group, the likes of which are not found in any other
state in the union in regards to parole.

I think that we require, and the public
interest redquires some sort of special treétment
for Parole Officers in the proposed Criminal
Procédure iaw, and possibly in new revisions, that
they get this special treatment. I would say that
they are moré knowledgeable as to the actual criminal
population, their haunts 3nd patterns of conduct
than any other criminal investigators in New York
State.

We operate as field parole officers
exclusively in a.sea of crime, and pretty much there
is no other agency in the country which operates as
we do. Our contacts are with convicted cfiminais,

their families and their friends, and their evil

associates.
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Because of this, our chances of becoming
embroiled in any incident totally unrelated to our
actual parole functions are multiplied enormously.
e spend our days and nights in and”éround the
centers of high delinduency, and mst of these are
places where'you, as a private citizen -- and let me
emphasize a private citizen -- would not go along
because of the eﬁtreme likelihood of being set upon
by lawless elements in the community. Those persons
are not necessarily parolees.

Let me state that we do not work a 9 to 5
day. We are on duty 24 hours a day for seven days'
a week. We have>no set shifts of work, and in the
field we work any hours ofbthe day or night, ashthe
need arisés. We must be constantly prepared-to
‘combat the criminals in oﬁr society at any time,
any place, anywhere, and that means whetherkwe are
out on a family picnic on a Sunday, or otherwise,

Now, I‘say your lives are always in danger
because of what conduct you have with these parolees
and former parolees. We receive many threats, we

are protected in part by the knowledge of the criminal

that there is extremely swift retribution for the
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taking of the law enforcement officer's life as well
as by our own police powers, or let me amend that,
ourcown peace officer powers.

We never know when oi where we will be
called upon to exercise our authority. I have
believed that it would have been impossible for you
to set forth in a separate law, as had been originally
planned in the Blue Book, to set forth exactly when
and where we could exercise our authority. I believe
it was far wiser to classify us as police officers.
The reason that I recommended this is that we are
some akin to police officers, that we are looked upon
by police agencies, both federal, state and local,
as police officers. We make our own arrests, and
ofteh criminal associates of parolees and turn them
over to local police. In fact, the federal parole
officers make more arrests of seriouslcriminals thén
the average patrolman of the metropolitan police force.

We were not the group which; as quoted in
the Blue Book, is dquite vigorously opposed by the
regular police. We in Rochester are proud of the

cooperation which exists between the Division of

Parole and the Rochester Police Bureau. The
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Monroe County Sheriff's Department, the State Police,
the F.B.I., and other police agencies, and the same
is true of oﬁr other ofﬁicers throughout the State.
We have never been involved in false arrests or
ﬁnwarranted shootings, or excessive use qf authority.
our parole staff is composed of personnel having
law degrees, Master's degrees in criminology, and
social work. Some of our parole officers teach
police science courses on a college level to police
officers. Such men do not act irrationally, and do
not’abuse peace officer, or police power.

Now, I was going to urge upon you that
you grant the parole officers, the police officer
power., I thought that we fitted in the definition
on page 16, which says, and this ig Roman Number XVI
in the Blue Book: 'A city police officer; who is
required to arrest for crime and to keep oxrder at
all times, whethér he be on or off duty, ob&iously
needs fulltime police authority."

I feel that this was just as true in
fegard to parole officers,‘since you cannot limit
his duties to certain times or occasions.

MR, DENZER: Do you think that “parole
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officers have an obligation to make an arrest any
time, or anywhere, wheie they havé"cause to believe
that a crime was committed?

MR. BERNSTEIN: Let me say this: That
if I saw a crime committed, I act. I saved one of
the Assemblyman's ==

MR. DENZER: You have an obligation?

MR. BERNSTEIN: I have an obligation, too.

MR. DENZER: I am talking about an official
obligation. Police officers do, and that is part of
their function, they must. For you, it is just may.

MR. BERNSTEIN: All right. Even if I may,
I am still going to act, and any one of éhe parole
officers will act if he sees a crime of violencé
committed in front of him. I saved one of Bénjamin
Altman's.constituents dowﬁ in the Bronx three weeks
ago who was being attacked in an elevatoro I acted.,
Now, I would hate to think that I am acting as a
private citizen,‘fhat I am unable to use my side-arm
in the event that I am confronted with force.

MR. DENZER: Wt we are trying to nail

down here, which is an unpleasant job, is the

glfference between a police officer and the
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non-police peace officer. There must be some
difference.

The difference is that the police officers
have the obligation, whereas the other policevofficer
does not have the obligation. That seems té be the
real distinction, and certain powers should go with
obligationsc These poliée powers are not accorded
to other peace officers, are granted to the police,
beéause they must act., It is their duty.

MR. BERNSTEIN: I understand that, and I
understand that that was the thinking of the Counsello
However, the fact remains that you do have parole
officers walking the streets, driving their cars;
living in neighborhoods, and they are armed; and
if they see something happen, a crime of violence,

I see no reéson why they cannot act and be protected
as peace officers, rather than a private citizen
making an arrest., It is not a guestion of-a blanket
thing that has to be applied to everybody. I think
it has to be looked at individﬁally, it has to be
looked szt as to the qualificétions for the individuai,

the training, and the experience that the individual

group of peaée officers have that you are consideringl

S o
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I don't think that you can blanketly say that
because someone is a court officer, oi someone 1is
a prison guard, or someone is a parole officer that
you can all be placed in the same classified system.

MR, DENZER: What do you think of a
provision thét permitted a parole ofﬁicer and some
other peace officer comparable in making arrests for
felonies committed within their:presence, when they
have this within their particular jurisdiction?

MR. BERNSTEIN: Our jurisdiction is
state-wideo

MR. DENZER: That is right. That is all
the police are given, outside of their bailiwick,
really. That is the main thing. If a felony is
committed<in a police officer‘s presence, he-can
arrest, even if he is not in his bai;iwick° What
about an equivalent provision? Would that satisfy
you?

MR. BERNSTEIN: The felony committed in
the presence of a parole officer?

MR. DENZER: Yes.

MR. BERNSTEIN: Let me ask you this:

Suppose I am making an arrest of a parolee, and I
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know that a person who is an associate of the parolee
is wanted by the police, and I find such person

in proximity to the parolee, as I am making the
arrest. Can I then arrest the person in proximity
that is wanted by the police, as a peace officer,

or do I have to arrest him as a private citizen?

MR, DENZER: Like a private citizen. That
would not be a part, strictly speaking, of your
parole offiéer duties.

MR. BERNSTEIN: Now, even though the police
would not wish to agree with you on SOmething like
this,

JUDGE CONWAY: We are in an unusual

situation of being dquite familiar with your field,

and yours is the only organization which has come

into this, concerning this. We haw a charter
member of the Commission who is a member of the
Board of Parole, Howard Jones, and he kept telling
us and impressing us of your task.

MR, BERNSTEIN: I know, but Commissioner
Jones =- well, let me say this: That anyone that

is based on the high and exalted level of

Commissioner Jones, and I say this with respect,
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because he is a man who does deserve a great deal
of respect and admiration, he is an extremely learned
man. However, the knowledge gained in the actual
doing of field parole WOrk cannot be transmitted
in total to a Commissioner of the Board, or to a
high Supervisory'level person who has been out of
it. Unless you, yourself, have walked down the
streets and walked up tenement stairs and knocked
on doors and opened them, and come upon the szt
bizarre situations, unexpectedly, and you ‘have to
react to those situations immediately, unless you
have done that, you cannot tell the whole story of
parole, because you have not had the experience.

ASSEMBLYMAN ALTMAN:’ Wouldn't that be
covered in what Mr. Denzer just'tried to frame in
terms of what -~ within the scope of what yoﬁ are
doing,,in terms oxf ;eaction in your jdb? Isn't
that what Mr. Denzer is trying to point out?

MR. BERNSTEIN: No, he said that-I would
be a private citizen,

MR. DENZER: That wouldn't be a felony

committed in your presence.

MR. BERNSTEIN: But I would be a private
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citizen, right?

Now, myself, and two officers sitting
in this room today made such an arrest for which
we received a great deal of praise from the police,
and I have a clipping here, and I do not’want to
mention the name, as the case is currently before
tﬁis court, but --

JUDGE CONWAY: It.happens to be currently
before this‘particuiar part.

MR, BERNSTEiN: I believe so.

Now, we come across these situations, just
the thing that happened in tle Bronx. Now, I was
visiting my family down ﬁhére and a woman is
screaming, and it is late at night, 1:30 at night,

I put on my pants and my gun, aﬂd I put on my shield
and I run down, and I am a heavy fellow, I make a
lot of noise coming  down the stairs,lbut the screams
can be heard all over the place. The fello& who
is attacking the woman runs when he hearé me coming.

Once I am down there, then all of the rest

of the neighbors come out, and they say that they

weren't going to come out beéause they were afraid.
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Now, if you were to put me in the position
of a private citizen, maybe I wouldn't want to come
out either at 1:30 in the morning° Maybe you could
have another Genovese happening in the Bronx, three
weeks ago.

MR, DENZER: If you were wounded, would
the state pay for that?

MR, BERNSTEIN: I don't know.

MR, DENZER: That is one of the problems.

MR, BERNSTEIN: I don't know, but as the
very learned Commissioner from Buffalo said, and he
just spoke a little while ago —-- well, let me say
that I think that duestions of public safety are —-
they transcend the dquestion of liability of the
State. I think that the service that we do in

preventing serious injury to our people, and

apprehending criminals who maraud and make the streets

unsafe, more than compensates for any funds that
the State might have to pay out for an injured officer
Let me say that there have been very few

parole officers over the 30~odcé ¥ears of existence

who have been injured in the line of duty. We are
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very careful, and we work very carefwlly, and
cautiously. That is not saying that it cannot
happen. I am sure eventually it will happen.

MR. DENZER: The only reason I mention it,
is that the state would not reimburse you foxr those
injuries, and probably they would not, aﬁd it would
be becaqse you were not acting within the scope
of your employment. In other wqrds, they would,
the State would not regard you aswhaving the power'
to .do the kind of thing that you are advocating here.

MR. BERNSTEIN: This, I do not know,.

JUDGE CONWAY: I can’'t say that the Stafe
would say it would be non-service, at this time. -

Do you have anything else, Mr. Bernstein?

MR, BERNSTEIN: Yes. ﬁowever, I will scrap
the rest of this statement.

' I just want to take up 70051, arrests
without a warrantyby non-police peace officers, and
it is pretty much what we héve been saying. I do not
think that this covers us for what we have been
talking about today, and I think that Parole Officers

should be covered for this. I would appreciate it

if you gentlemen would reconsider this, and redraft
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this in view of the comments that I have made today.

I am sure youwill be hearing more from
the Parole Officers Association in both Albany, and
New York, where we will take up the rest of this,
and I thank you for your time today, gentlemen.

JUDGE CONWAY: Thank you very much,.

I am pleased to present to my fellow members
of the Commission, my partner here, the newest Monroe
County Judge, having been appointed last February, .
Ehe Honorable John A. Mastrella.

JUDGE MASTRELLA: Members of the Commission,
I would like to discuss that portion of Section 30.80
dealing with Subsection 3 of Article.B° Apparently
the Commission wishes to write into the law the
Miranda decision making it mandatory that a‘
defendant be advised of his rights befoga such
statement can be admitted into evideﬁce.

Now, ‘hope springs eternal that a ﬁore
conservative couit may some day limit the Miranda:
decision, and if that does happen, of course, the
effect of this portion of the statute would be to

keep it in effect, and that is the warning that

would have to be given, rather than to interpret
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the Constitution to mean that a person shall not

be compelled tb testify against himself, rather that
a person shall be advised of the law before he is
permitted to testify against himself.

Now, many people seem to feel that the delay
in the trial of cases in criminal courts are the
results of the increase in the number of cases, or
are inéreasing the number of crimes. Apparently that
doesn't seem to be the problem here in Monroe County,

and I don't believe it is the problem throﬁghout the
State.

Now, back in 1951 and 1952, which was the
first year I was in the District Attornej's office,
there was 300-some indictments returned by the Grand
Jury. In 1967, which was tﬁe last year I was there,

there were 619, just double.

But in 1952, we had two County Judges to
handle it adéquately, and in 1967 we have three,
and pf course; with the visiting Judges, at least
one, ahdﬁmany times two, the ratio was at least

edqual towhat it was in 1952, but in 1952 out of the
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347 indictments,; only 21 were moved for trial, and
that was not an unusual year, because as late as
1960, there were only 15 cases tried that year.

Then, in 1964, it jumped to 81, and in -- I mean in
1965 it was 81, and in 1966 it was 84, and in 1967,
out of the 691 indictments 100 and some-odd oftthem
were tried;in addition to that, they had 111 hearings,
which of course were the result of these various
decisions, including the Miranda decision.

The effect of these decisions is what

has been causing the delay, because the defendants
now know that if they plead -- whether they committed
the crime or not =- if they p}ead, they are waiving
many of these escape hatches that they have either

at the present time or the future. We have had
examples right here in Monroe County reéently vhere
two have been convicted of murder in the first degree,
and they have been reléased, and that has happened
throughout_the Sfate,aand throughout the county .

The question on appeal no longer is whether

the defendant committed the crime. That seems to

be secondary, but whether orAnot a particular

procedure was followed. They don't appeal or say
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they didn’t commit it, but it is on the grounds that
this wasn’t done properly, or that wasn't done
properlyo_ There is aléo a hope that with a more
conservative court we may get rid of some of the
effects concerning the Matt versus Ohio, and the
Miranda, and the Esposito. If that happens -- of
course, I would like not to see this section in the
law where the Warn statement has to be giveno.

MR, DENZER: When the Miranda decision
came down, it came down while we were drafting this
Code, and the queétion is what do we do about it?.

The Supreme Court has said thai the United
States Constitution requires this, and an individual
has to be advised of his rights to remain silent,
and have a lawyer, and so on, and should we write
this into the statute? The answer was no, we didn't
want to freeze it in, because as you say, the
Supreme Court might change its views. We put it
in a general fashion, which said without first
effectively advising --

JUDGE MASTRELLA: That is the word

“advising."
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MR. DENZER: DNow, if the Supreme Court
should retract, and say don't give him these
warnings, then pursuant to this, you don't have to
give him any warnings.

JUDGE MASTRELIA: He has the right to have
an attorney, there is no question about that, but
he is entitled to be advised of it. You don't say
he is entitled to the protection of the 0cmstitution°
He is, there.is nb question about that, but the sole
guestion here is, is he entitled to be advised,
and that is the word "is entitled to be advised.f
He is entitled to all of the protection under the
Constitution, no questiqn about that. He was
entitled to it b&fore Miranda, and he will be
entitled to it whether or not it is ever modifiede
But the dquestion is, must he be advised; and that is
the word.

MR. DENZER: I see. In other words, you
would say that this would be cured,»if we changed
it without first giving the defendant such
instructions as redquired to be given under the

Constitution of the State?

JUDGE MASTRELIA: The Constitution of the
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State doesn't redquire any.

MR. DENZER: Then if it didn‘t you wouldn't
have to give him any instructions.

JUDGE MASTREILIA: Without Ffirst giving him
the protection that he is entitled to under the

Constitution of the State, or Federal government,

without goiy into the question of instructions, or

advice. Those are two things that I am opposéd to,
instructiéné and édvice°

MR. DENZER: I see your point,

JUDGE MASTRELILIA: I would like, also, to
discuss the question of preliminary heafings, and
O f course the great number of Preliminary hearings
are taxing our lower courts to the point where they
cannot effectively go about the rest of our iausiness°

As I understand a pPreliminary hearing, the
purpose is.to determine whether or not a defendant

should be held in custody Pending the action of

the Grand Jury. Under those circumstances, it

wogld appear to me that whether a person is raroled -
or released on bail, that he is not entitled to a

preliminary hearing. In fact, if you follow the

law as it is today, I know it is done, but actually
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there is no remedy. Today if a person who is out on
bail is refused a preliminary hearing, his only remedy
is a writ.of habeas corpus. If he is out on bail,
of course he cannot obtain a’writ, because he is not
in the cdstody of a sheriff. We are talking about
' felony cases, |

Now, here, under the law, or under this
particuldr Code, yoﬁ are giving him hearing on
felony cases whether or not they are in custody, and
I think that is actually defeating the very purpose
of a preliminary hearing, and that is to determine
whether or not he should be held in cusiody'pending
the action of the Grand J’ury° Having been released
on bail, or paroled, he is not in custody undet
those circumstances.,

What I would like to see written into
the statute is something to the effect that anyone
who is in custody after 72 hours is entitled to
it, and I want to put a time limit on it, because
until that is done, of course, they woqld either,
if he is there the first day they would ask for
a préliminary hearing, possiblyo

ASSEMBLYMAN ALTMAN: If somebody is in
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custody, there should be a mandatqry provision for
a hearing?

JUDGE MASTRELIA: That he is entitled to it,
ifkhe wishes. As itk is now, he doesn't have to have
é hearing under the present law, or under the laws
as you have written it here. I think under the laws
as you have it here, if he is out on bail, he is
still entitled to a hearing, and that is the way it
is being interpreted today, if he is out on bail he
is entitled to a hearing. If the purpose of a
preliminary hearing is to determine whether or not
he should be held in custody pending action of the
Grand Jury, and he is-not in custody, why should we
have a hearing, except to give evidence to the
defendant, and the court has expressly statea time
and timé again that that is not the purpose of a
preliminary hearing.

MR, DENZER: It was not to determine whether
he should reméin»in custody, but held for the action
of.the Grand Jury?

JUDGE MASTRELLA: I think it was to remain

in custody. Asfr as the action of the Grand Jury,
that has no effect on him. If the evidence is
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in the preliminary hearing, -- well, if it isn't,
it won't be before the Grand Jury.

MR, DENZER: He is entitled to a hearing
whether he is in jail or out of jail or anything.

He is also entitled to a hearing to determine whether
he should be held.

JUDGE MASTRELLA: What is the purpose of
the hearing?

MR. DENZER: So that he can fight the case
at that level. Maybe he can get the Judge-to throw
it out, not hold it for the Grand Jury.

JUDGE MASTRELIA: If the Judge were to throw
it out, or hold it for the Grand Jury, how would that
make any difference? It would be the same if the
Judge throws it out, or holds it for the Grand Jury.
Secondly, it is possible for the Grand Jury -- for
the Judge to throw it out, and still éo in the Grand
‘Jury, so the purpose is not whether or not he should
be —- whether or not he should be held pending the
action of the Grand Jury, because the Magistrate

may throw it out and the D.A. submit it to the Grand
Jury anywayo

VICE~CHAIRMAN PFEIFFER: I thought the
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purpose of a preliminary hearing was to determine
whether there was a prima facie case before the
person, and that it didn't have anything to do as

to whether he was in jail, or custody, or not.

He could have been out on bail, or anything, but if
the Magistrate determined that the prosecution didn't
esent a prima facie case, the Judge throws it out.
That doesn't mean that it cannot be reopened by the
Grand Jury. But isn't it primarily a purpose to
determine whether there is a prima facie case against
this particular person?

JUDGE MASTRELIA: I don’t believe that is
the primary purpose. I think that is what the court
makes the determination on, whether or not there is
a prima facie case, that is true, but I think the
purpose of it is =-- well, I think basically to go
back far enough, in any of these counties, you don't
have a Grand Jury every month, and you may have a
Grand Jury every four or five months, and undér
those circumstances it would be unfair to keep anyone
inAcustody for four or five months, and then when |

& Grand Jury upholds a case to f£ind that there is

not a prima facie case, and he is released, and
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it in the Grand Jury at any time, but apart from

for that reason they set up the preliminary hearings,
preliminary to the actim of the Grand Jury, but
the Grand Jury actually is the only investigating
body in the county, they are the ones that make the
determination, and by having the preliminary hearing
where a person is not in custody, I fhink is
cluttering up our lower courts, and we are denying
him nothing that he won't get before the Grand Jury.
We are denying him none of his rights, none whatsoever],
but we are making it a little easier for the lower
courts to function without having hundreds of these
cases to deal with.

MR. DENZER: In this county, do you have
hearings for the Grand Jury where the defendant’has
never had a chance bf a hearing at a lower céurt?

I know the District Attorney can/i, on his own, put

those cases, do you =-=-

JUDGE MASTRELLA: Many times what has
happened in the past is that where a preliminary
hear ing is asked for, sometimes it isn't given,

or the witnesses don'’t show up, and the case is

dismissed either in City Court, or with a J.P.
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Then later, it is submitted to the Grand Jury.
In any event, it can be circumvented in that fashion.
The only thing is he is not in custody at the time,
or under any charges whatsoever. They can, if they
wish, circumvent the law by merely not bringing in
any witnesses at the time., The case then is
dismissed, whether it be the City Court, or here
in the Justice Court,and it is then submitted to the
Grand Jury. Rather than to put up with that type
of abuse, I think what they should do is set it down,
when he is entitled to a hearing. If you say that
the purpose is not to determine whetheerr not he
shouldibe held in custody pending action of the Grand
Jury, then, of course, he would be entitled to é
hearing,. |

MR. DENZER: We have a secgion that says
he is held for == I think it is 48 hours ork72 hours
after he is arraigned, and there is no -= well, the
case isn't dispoéed of, and no hearing, and he hasn't
waived, then he is released on his own, after that
preriod of time.

Now, it seems to mé that that would take

care of that aspect of it.
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JUDGE MASTRELIA: The only thing I am
concerned with is not cluttering up the lower courts
with many hearings with the whole purpose being to
determine what evidence the D.A. has in a particular -
case. They have many, many of them. i don't believe

that the rights of the defendant are in any wéy
affected by not givingyhim a hearing where he is not
in custody. He certainly is going to have a fair
shale before the Grand Jury, if we have any faith or
any confidence at all in the Grand Jury. “If the
evidencg isn't there, he is not going to be indicted.
If the evidence is there,héﬁwill be indicted whetﬁer
they refuse or circumvent a hearing in the lower
court, or whethef he was granted a hearing in the
lower court.

If he is out on bail, or he is out on
parole, certainly for all intents ané purposes he
is free, and the’oniy one who is being affeéted
by it now is the court, itself, and if the court
does not have all of this additional work to do
it.will help.

MR, DENZER: When he is out on bail, what

does the court do?
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JUDGE MASTRELILA: He is held for the Grand
Jury, and if he asks for é hearing, he is denied one.
The hearing is denied, and he is held for the Grand
Jury because he is out on bail, or he is paroled.

MR, ALTMAN: If the fellow is out on,bail,
he is not entitled to a hearing?

JUDGE MASTRELIA : That is right. I say
that if the purpose of a hearing is to determine
whether he should be held for the Grand Jury -- well,
now, if the purpose for the hearing is for some other
reason to affect his substantial rights or constitu~
tional rights, then I agree with you. What is the
purpose of the hearing? It doesn't determine whether
he is guilty or innocent, so what is the purpose
of the hearing?

MR. DENZER# You are speaking from the
problems of this area. Now, down iniNew York, for
example, hundreds of cases go through the léwer
court all of £he'time, and the only ones fhat get
up to the Grand Jury for all intents and purposes
aré the ones that the Magistrate holds for the Grand
Jury; Most of these defendahts, or many of them,

want to fight their case right there. They don't
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want a case to go to the Grand Jury, and if the
Magistrate doesn’t hold, then it is not going to go
there. The District Attorney won't come down and
1l ook through all of these papers to see if some of
these cases should, or not, or should not be presented
The cases that go up there are determined by the
Magistrates.

JUDGE MASTRELLA: If that is the case,

.then, I think the community as a whole is being
shortchanged, Some of these cases, if the District
Attorney is not going to go down and see whether or
not they-should be presented to the Grand Jury, if

is possible that many of these éhould go to the Grand
Jury aﬁd don't go to the Grand Jury.

MR. DENZER: - The situations are such that
you don't do it. You can't have the District
Attdrnéy.examining ail of these caseéo ~That is
what the Magistrate is-supposed to do, and that is
why you have the heaving.

| Now, the situation may be different up
hefe wheré you don't have so many cases, but that is
one of the problems.

JUDGE MASTRELIA: 1In the third area I
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would like to discuss, we f£ind tﬁe admission of
cases to the Grand Jﬁry, and under the Code, as it
is now, a case must be submitted to the next Grand
Jury which is sitting, and in counties like Monroe,
counties where we have a Grand Jury sittihg every
month, a new Grand Jury; of course the effeqt wouldv
be that anyone arraigned in October, his cése, by
'law, should be Submitted tq the November Grand Jury,
unless there is some good cause shown.

In the failure to do that,of gourée, there
is a motion that can be.made to dismiss. I think
under your new section here, or under the Code asg it
is written, if it isn't submitted in 45 days, then
he is merely let out on hié own., Of couse, yqur
45 days, I believe, is awkward, to begin with, and
it is an awkward time if your Grand Jury i; sitting
every month. | |

Secondly, it is possible for a peiéon to
be charged with a crime and his case never submitted
to a Grand Jury. In other words, assuming that a
peréon today is charged with a felony, in City Court,
and now within 45 days it is not submitted tO'the

Grand Jury under the laws as you have it here, there
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is no compulsion that it be dismissed, that the

charge be dismissed, merely that he is let out on

parole. Possibly according to the section as I read
it, the District Attorney could withhold prosecution
or submission almost fo:ever, and the charges remain.

MR, DENZER: ﬁe has to present it some time.
Once it is held for the Grand Jury, the Distrigt
Attorney ﬁust present it.

JUDGE MASTRELIA: I don't believe there is
anything that says that it has to be presented.
Merely that he will be released -

MR, DENZER: No, the decisioh in the Grand
Jury section, one sectim says he must present any
case held by a local criminal court.

JUDGE MASTRELIA: In wﬁat section?

MR, DENZER: That section doesp't say when,
but the other section says that if he doesn't present
it within 45 days, then the défendant must be
released R.0.I.

I believe it is Section 95.55. That is
2A}- and the Distric;t Etﬁﬁmrey mz:é’sf: present it to

the Grand Jury -~ and this is on the basis of a
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felony complaint filed with the local Criminal Court
of the County and it has to be held for the action
of the Grand Jury.

JUDGE MASTRELIA: _It dge_sr‘i’t say when.
It could be six months, or any time. Now, some time
ago I attempted to have the District Attorney of this
County present the cases in accordance with the
Code of Criminal Procedure, and that is that I
wanted the cases, any one, say, held in the month
Of October, the cases to be Presented in November,
and I did that by asking him if he would not, pr;or
to the empanelling of the Grand Jury, submit a list
to the Grand Jury of everyone who had been arraigned
in the County of Monroe the previous month, I‘asked
that for two reasons: Number One, that the law as it
is now, and as it is written, says that when a
Grand Jury work is coﬁpleted -—= but éobody, nowhere
does it say when or what work the Grand Jurf has.
What do you mean when you say the work of the Grand
Jury is completed? If we follow the law as it exists
todéy and in everj éase, everyone arraigned iﬁ ‘
October, his case should be‘submitted to the

November Grand Jury, and then by giving him a list
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of all arraigned in October, the Grand Jury would
know if their work is completed. If, at the end of
the month, there are five or six more cases, or ten
cases not submitted, in that event, instead of
releasing the Grand Jury, as.it has been the custom,
it would be extended two or three more days, and it
would be then sitting for only a short time, but the
'.result is that you have a backlog, and five, six or
Seven cases that don’t go to the Grand Jury, and the
same thing the following month, and the month after
that, and then we have a Supreme Court Grand Jury
because o the backlog of cases,

If it_can be written into the Code that
the Grand Jury be advised before they sit what work
they have for that particular month, or for that
Particular term -- in other woids, these are the
cases that this particular Grand Juryishould hear.,

Now, I believe there are some laWs to the
effect that a District Attorney canﬁot pick his own
Grand Jury, and unless you do tell the Grand Jury
what'cases are set up for a fparticular term, you
are giving the District Attornéy the right to determine

what cases will be heard.
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 MR. DENZER: There is a tﬁrnover, and I
don't know. I mean, they may hear a case near the
end of a term, and the crime didn't occur until
two weeks earlier.

JUDGE MASTRELIA: But if every felony
committed in the monﬁh of October is going to be
submitted to the November Grand Jury, ce;taiﬁiy
by the sixth, or seventh, or eighth of November
you should have compiled the list of everyone who
has been arraigned in thé month of bctbber, and the
Grand Jury could, at that time, be advised that this
is your work for the term, and when this work is
completed you may rise. Thié is the work for this
particular-Grand. Jury.

The District Attorney can withhold some
cases from the Grand Jury, and I think you should
have it that he doesn't have the right to pick his
own Grand Jury. I think it would be a more orderly
procedure, and make it pqssibie for a Grand Jury --
or make it unnecessary in the average county for
two‘grand juries to be sitting for any length of
time at the same time? és we have it here now, in

the month of September, we had both a Supreme
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Court Gfand Jury and a County Coﬁrt Grand Jury, and
that was because of the backlog of cases.

Under this system, every month a Grand
Jury would begin fresh, because the’ﬁievious Grand
Juiy, if they did not complete their work, could
be held over for four or five days.

You would have two grand juries sitting
for a very short time, it is true, but it would not
tax, or stress or stretch the ability of the District
Attorney's office to handle it. |

VICE-CHAIRMAN PFEIFFER: Does anyone else
wish to be heard?

If not, thank you very much, and the
hearing is adjourned.

(Whereupon the hearing was adjourned at

1:15 pom.)
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