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i The Act under vhich this Commission operates cailé’
'fﬁfér the broadest and wost comprehensive attack ugan‘ﬁha Penal
Law and the Criuinal fode. It speaks of study, revimi@n,fren
statement, simplification, enumeration, elimination, » Ve&qval
of ambzguity and daallea%iang rearrangewent, regrouping, re=

aypraisal;ﬁfwaent@ﬁezng procedure and @gllssa?hy, unlf@rmlﬁy
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ocedure, and, in brief, viritually every concept of change
he areas of both substance and form. ,%hile thus izbuing

%

the C ﬁ&l%”iﬂﬁ w&th alwc st unlimited éia&?éﬁibﬂ of approach,
the Aot is of thtl@ assistance in delinsailing the strategy
of battle. That is one of the huge tasks left %o us.

Wallowing in this sea, I begin with twe basle sugges-
‘ticns. The first is that, although the Uriminal Jode is cér-
tainly net tc be ignored at any stage, cur initizl and earlier
endeavors be addressed mainly to the Penal Law., UMy second sug-
gestion is that the Penal Law be attacked from four angles

or cat@g&?ies, vhich, bfoadly spesking, may be labeled as
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{1) 4imporbant changes of substance;




e
(2) eclarification and less important
changes of substances;
{3) excislon and ral&caizané ané
(%) veorganizaticn and regrouping.
The move precigevm@aniﬁg and scope of these categories

is set forth below.

Impor. ant Chapges of Substance

The word "imporiant® is here intended %o 3&@@@3%

substantive amendzents of a basgle, favwr sehing and socciclegieally

@

or philosophically signifieant nature. t impeorts possibl
changes of e highly ccntroversisl sort, such as = revision of

the whole ‘theory of sentencing, with aliminatinﬁ.af the Baunes

Lev paﬁterng stc.y replacement of the MeNaughion rule with a

more enlightened definition of insanity a8 a é@fanse”ta criminal
charges: the abolition of ecapital pucishe rent or some m@éifieatien,
of the present rule rendering the ééath’p@nalﬁy maﬁdat&éy inifirgt
-éegreea cormon law murder cases; an exzengi@n of the erime of
1a?eéay by false pretenses to include thefts aeeamgiish@é by
promissery misrepresentations: and many mcra auggéieﬂ changes

of a deep-rocted character.
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These subjecis inherently call for high poliey de-
elsions by the Jommission, o be rendersd on the basis of
therough studies of an extensive and intellectual nature. The
suggestion has been advanced that much of thils work be delegated
or “farmed out” te individuals and organizations especlally
suited to and Interested in the conduct of such studies--as,
for example, Bar Asscelation commitiees and law scheol graQ
fessors or entities willing to undertake projests of that ilk.

-

wy opinion, this is not only desirable but essential, for,
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manpover-yisze, the Commigsion's legal ztaff will not bs nearly
adequate to cope with such tasks in addition %o others, detailed
below, which must also be undertaken.
Clarification and iless Impocriant
Changes of Substance

To understand fully the intended meaning of this
broad and very important category, one zust appreciate the
. extent and manner of deterioration of the Penal La%Vanﬁ‘ﬁrimiaai
Gede over the past fifty odd years,

Apart from any defects and ambiguities in their

original forms, these bodies of lavw have been prolifiecally




i
amended down through the yesrs, freguently without full
realization of the effects of the alterations, either upon the
particuler ststute smended or upon related provisions. Sope-
times, subseguent legislatures noted the defects or omisslons

and tried to pateh them up with afterthought inserticns and

zdditicns., Clsuses have bsen aftuck in here and there in the
hg;%yﬁhat they might preduce the desirsd result without going
‘ﬁhxaﬁgb the more srducus bub probably essential process of
sverhauling an enbire sgtatute or seriss of statubes.

s with meost codes, initlal vagueness in various
srovisions, confusion stemming from multiple alteration, and
s natursl huzen inebility to moke every statute 2 Eﬁﬁ@l ef
clarity and thoroughness, have nscessitated a mass of judicial
construction with respect to our eriminal provisions. Zome

nave besn merely polished up 2 bit by case lavw. Hany, however
: & 7 & 2

5 B

:rally inadequate in thelr definitions

ars sc arblguous and gsn

2s to be comprehensible only with the ald of eztensive judielal
suthority. Thus, the practitioner fraguently does not find

all the elements of a orime in the apgpropriate statuts bube-
assuming he is mware of that--must do o ease law research job

o deterzine its true definition znd scope,.
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Cng simple though not Yoo heinocus illusitration of
this iz oresented in the definitlonz of Lwo forms of secand
degree mesault (Penal Law, §2h2, subds. 3, &). Thess render

guilty of that eripe ong wiho "Wilfully and wrongfully wounds

hedil

i

oy mflicts grisvous 1y herm ngon znother, slther with or
without a weapoen” {subd. 3}, or vhe "Wilfully and wronglully
szaulis ancther by the use of & wespon or other in rebrument
or thing likely to produse grieveus bodily harz” (subd. &),
These provisions are virtually zilent upon the kind of intent
reguired, and cne might well conglude {rom thelr language that
a general asssultive intent is il that is ﬁéﬁ@gﬁﬁry 8o long
as grieveus bedily harm resulis or the abtack ls ﬂ@rymavuﬁaé

with o weapcn eamble of inflicting such. The go urt of Appeals

e

Gy

hes held, however, that, aithough these sscitions do not spell
£ a y w

foiin

it out, each evine regures & specific intent {o inflict
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. grieveous bodily hars. Obviously, that elar
weitten inftc the statute.

This tyse of defact, however, is 2 relatively ainor
one. For previcusly stated reasons, the Penal Law zs permeated
with spravling, rambling sectlons and groups of sectlions,
seeningly without such a?gaaigatiﬂﬁaz pattern and frequently

vhrased in archsic langusge which iz uncleer, eguiveeal and




i
evgn inconsistent. Repested azmsendments have sometizes obsecured

original legisletive meaphg and inteni, zndé have even alterad

langusge in such fashion sz ostensibly o declere rules which

types of statutery defeels, one group of secilons, conlained

in an Article entitled "Porgery” {(art. 84}, say, perhaps, be

of papsrs and docupenits which ars the sublects of "forgesry”

o

in its commonly accepted meaning. Thara is no psriticular pate

clasgified as firsztmand others as sacond degree forgery. By
far the most Ilmportant provision for pragitical purposss is one
in the seeond degree statube which attempls to cover forgery

of most doeumnte, papers and negotiable Instruments used in
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I} P
fiven wors we te reject a thorcughgoeing structural
recrganization, much regrouping of an internal nature would
be 1n order. One of the Penal law's worst festures is ihat
related proviaions belonging together are spread all over the
map. This is true, for example, of numercus forgery and false
entry secbtions, wilch are found widely éi%@é?ﬁﬁﬁ between the
twe covers, and of & varlety of bribery provisions which tur
up in the zost unexpected places. ¥holly apart from any
azter plan, therefore, considersble regrouping and condensation
in thiz field is necsssary.
Ihs ey Sourts Act

and_ths Code of
Crivinal Procscurs

snother probles or field of endeavor hag recently
prasentead itzelf in scnnection with the new Court Regrgani-
zation Amendment To the Consztitution, wioh, unguestionably,
will soon become lav by referendum.
This Amendment, among other mabtiers, combines all
New York City Suprene Jourds, County Courts end Genersl
sessions into ome “supreme Courd,” and wmost of the other or

lower ccurts into one "Inferisr Sourt” From the eriminal
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standpoint, that entails e multiplicity of chenges--and hasty
cnes-=in the Code of Criminsl Procoedure.

Primarily, this is the task of a2 legislative
ﬁ&émit%@% ereated to draft legislatlon implementing the nevw
Constitutional Amendment. If 1s questionable how much effort
that committee will be able te devobe to this particular phase
of its work, and hov thoroughly or sapably 1% can or will
pparate in the gpiminal Code ar%a9 hampered as 1t iz by time
limitations and unfarilierity with the Code. It iz alsc a
moot question how much work we can or sheuld do in this gardens
vhere their work leaves off and ﬁh@?@gﬁﬁ?g begins; vwhether
the twe agencies should work on a cooperative basls, ete,

I nave conferred with the counsel to the afore-
wentioned committee, one Arthur Goldberg, Bsg., upcn these
subjects, although the cnnference vas ﬁ@t_@?@fiy productive.
It appears that Mr. Goldberg's commitiee has 2 January, 1962,
deadline to meeb, following which, as I gather 1%, it will
eontinue its work for the purpose of ilmproving upon the Push

ir, Goldberg that, owing %o

ot

jcb imposed upen it. I advised
the fact that our Commission i3 novw in the precess of struggling

to establiish itself and get off the ground, the extent of our
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pre-January eontribubions would necessarily be dublous. Under-
stending that, he suggested that he ezll upon us Informally
for any asslstance he might naed during the next few months,

sy

and that, some tinme in Jemmary, we 8ll confer more extensively
upon the functlons of sach ageney with respset to this phase

of the Code and the dividing lige of operation, if one can bz
found, T aoguliesced in that p plem, ¥esanwhile, at ny ﬁ&gg@ati@n,
¥r. Pater Mefuillan, ap attormey guite famillisr with the Code,
who will officially join our staff in Cetober, has agreed to

&

study it during the month of Seplember with a view o

T

sgebting
the ”aﬁtifﬁﬁ affected and with the 1des of becoming an subthopliiy’

on that general sublect.

to the ezelusion of the others. It would be & mistake to
concentrate our entiye manpower for s month op two upon a

projeet invelving some new theory of lareeny, homiclde or

'
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insanity. It would alsc be inadvlesbls to commence by
working exclusively upon problewms of elsrification and con-
densatisn of the zort ineluded within the %eecﬁé eategory;
upon exelelng and relccatingy or upon ereation of a nev
suarsbructure. I sae no reaszon at the woment why we canunt
wove falrly svenly in sll directions at once. I envision, for
example, iwe men attacking flelds such as bribery, forgery,
perjury, stc. with & visw to drewing the srovisions together,
elarifying thess fields and recommending ceriln changes of

substanes; another man exsmining various bodies of lav &r re-

losation purposes; ancther attespiing to evelve 8 nev sbructural

633

pisny and other sxfernal lawysrs or entitlies simnltanecusly

cocperating with us bysraking studies in sreas of great con-

this szubjeect wlll change as

forasesn considerations of
sauire undesirable concentration

pe, however, that we nay pro-
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¥iscellaneous bsaryations

1. This project dn itz eniizely will involve
prolific legsl research, an ilmoense quanbity of memoranda,
and rezoureefulnzzss in the zrestion of an adeguate filing

35 tem.

He arenduments, aspscially thoess of an Intricate
naturs, can be recowmmendad or submltted without detalled
‘anaiyses of the current law, of iis delecis, and of the wmanner
in which these defects gsre being cured., I visuallze a |
snow~balling waes of wemoranda and treatises--not to mention
corraspondence ond external suggestlc cng--cnanating frem both
vithin end witheut the Commission. These will reguire most

2at, a5 tice passes, an altempt

vy
&y
&
i\ e §
2
i

caveful and astute 1L
to lay hands on eny particular decument become & search for a
nsedle in a3 havsinck,

Though net the most lmportant zana% 2f this
Gommission, the compilation of & vast quantity of mepcrands
and anmotations of 2 eritical and analytical nature is botl

&,

inevitable and desirable. Apart frow any cther feature of our

work, T hope that we will end up with a mass of intelliigent,
seeurate and welliarganized ac

mmentary of almost enayclopedic




proportions whieh nwey serve as the wost complete and rellable

iz that of keing drawn widuly ints problexs and controverslises
dealing with current legislstive proposals.

ol

Eyery year, of course, signifi ca&ﬁ legislation 1s

1962 will be n@f@Xéepﬁi&nd Az the

s zeen, we ore being drawn iw%ﬁ'ﬁﬁ@ preject of eonforming
the Oriminal Cede to the nev Jcurts Amendment. The receni

*

has ?”é&ﬁeé a need for

Praann P : CPp 2 Sl s .
Supreme Sourt decision of Happ ve Ohio

immediate legislation in the hitherito foreign fleld of search

there. And thers will be =msny cther legislative gndeavors
whish the sponsoring ZPOUDD, deacing ther of vital importance,
will sartizlly csst %ﬁ mé under th% assumption thet vigorous
sasiztance therelin is ons of cur natursl fﬁnetiﬁﬁs,

If wo are Yo yvield subsiantiasliy tc ¥ Qh@ﬂ%v?a?iﬁﬁﬂ

demands, we will find ourselves expending or draining wost of
h
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icse sight of the
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fact that the principle purpose of the Commission 1s over-alli
revision of two bodles of lav suffering from deep-seated iiln&ss@&
which have been sceumulating for mere than fifty years.

Yo pust maintailn that perspective. %o address cursslves

chisfly %o current problems would be to forgd ocur mlisslon.

whele we might attain temporary gratiiude or sven applause,

the end ravult would be disappod t&a&t over our failure o

¢

sceomplish the fundamenial job for which we wers created.
T 1 realize that it will frequently be difficult, and
pes ilmpossible, to aveid invelvement in contemporary
izszues. I recommend, however, that we exert every effort
in that directicn.

3. ¥hile it is ordinarily of little help %o indulge
in brosd generazliszations, cope guality for which the Commission

shonld strive iz gl

astielty-~cf both operation and thought,

As to the former, we cannot afford rigid formsts
which do not pernmit changes of plan. We should not gstablish
adament structures vhich cannot be readily demclished and
rebullt to scoommodate nevw lines of atback. We cannot devoete
most of cur power to sowe unususl, extensive and ill-fated

ecampaign where fallure means complete waste. Somehow or
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other, the whole project must resemble a loose-leafl notebock
with changeable pages, alternatives, and adjustable parts.

The same elasticity should govern cur general thinking.
We should not fear bold vemtures simply because they appear
nnprecedented or revolutionary. Iconoeclasm, however, wust be
tenpered by pragnatism and compromise. Tt is easy to become
usurped by an original or imaginative ccncept in the certainty
that it is a magnificent soluticn to apprevicusly unsclved
problem, and tc wvisualize a neat legislative product con-
stituting near perfection. However; there may be seemingly
unimp¢rtant, thcugh Stur&y, obstacles of a préctical sort
which limit accomplishment to half a loaf and destroy some.
of the most cherished features. In sueh instances, we chould
probably e ready to compromise and settle for the available
gain even theugh the result may féll considerably short of our
priginal image of a thing of beauty ahd a joy fcfever.

L, The Aect creating the Commissioﬁ calls for an
interirm report to be submitted to the Legislature by February
1, 1962. I naturally hope that this report will include some
accomplishmenft in the way of legislation actually submitted.
Cn that score, however, prediction is diffiéult in view of
the obvious time limitation. All that can be said at the

moment is that we will try our best.

Richard G, Denzer
Counsel




