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The Act under Jhieh this Co ission operates calls

for the broadest end most comprehensive attack upon the Penal

Law and the Cr!minal Code. !t speaks of study revis!on re-

sim lification enumeration,

of a biguity and duplication rearre.nge ent re-

appra!salofsentenclng procedure 8_nd philosophy uniformity

of and in brief virtually every concept of change

in the areas of both substance and form. hile tl%us iv, buing

tl e Co : ission with al cst unlimited discretion of

the Act is of little assistance in delineating the

of battle. That is one of the huge task lef to us.

Wallowing in this sea I begin with t .o basic

s cer-_ n . whe first is that although the inal Code "

tainly not to be ignored at any stage, our initial em earlier

endeavors be addressed mainly to the Penal Law. My second aug-

is that the Penal Law be attacked fron = ,'o r angles

or categories hich b oad!y speaking may be labeled as

fo lo . :

(1) important changes of substance;



(3)

The more precise neaning and

is set forth below.

c _rlflc=tlon and less i nnortant

of ub tance

excision and smd

reorganization snd regrouping°

of these catego s

The word "important ' is here intended to suggest

substantive azendn ents of a basic, far-teething and sociologically

or philoso icslly significant nature. It imports possible

of a highly controversial sort, such as a revision of

the Jhole theory of sente ins, with eli inatlon of the Baunes

• the McNaughton rule ith aLaw pattern etc replacement =

ore enlightened definition of insanity as a defense to criminal

the abolition of capital pucishment or some modlficstion

of present rule rendering the deathpenaltymandatory infflrst

degree, common law murder cases an extension of the crime of

larceny b false pretenses to include thefts accomplished by

promissory misrepresentations and many more

of a deep-rooted character.
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These subjects inherently call for high policy de-

cisions by the Co ission to be rendered on the basis of

thorough studies of an extensive and intellect l nature. The

suggestion has been advanced that much of this work be delegated

or ' fa ed out' to individuals and organizations especially

suited to and interested in the conduct of such studles--as

for example Bar Association eomJlttees and law school pro-

fessors or entities willing to ttndertake projects of that ilk.

in my op[uion this is not only desirable but essential for

manpower-w! e, the Colzmission's legal staff will not be nearly

adequate te cope ith such tasks in addition to others detailed

below which ust also be qdertaken.

To understand fully he intended meaning of this

broad and very important category one must appreciate the

extent and manner of deterioration of the Penal Law and Criminal

Code over the past fifty odd years.

Apart from any defects and amb! aities in heir

original forms, these bodies of law have been prolifically



amended down . , B. the ye s$ frequently wlthout fu!l

realization of the ffects of the alterations either upon the

particular _tatute a ende4 or ., ,'' ' related provi lon , So ,e-

s osequent egislatures note hhe def ct or omls !ons

and tried to patch the:u up with afterthought insertlons ,' -

" :" ' ' have en ÷' -'aadit! n . . - u n here and there in the
5

he e that they aight - ,r uce the co,fred result w.thout going

through the ore arduou but babiy essential process of

overhauling an entire statute or er e : of statutes.

Drov s on, c n u i n t .ng f2eT Lou!tlple al e2a i n? and

a natural human " " - :-' every statute a node! of

cl :ri and thoroug uess have neeessltateu a ass of ud c:ai

with respect to our crimina! r w i n ome

have been . ereiy polished p a bit by e se law any h¢ ve ,

5 b:= o inadequate in their def! tlons

as to be oo prehenslb!e only with the aid of e ten ive j dicla!

Thu the practitioner frequ nt!y does not find

all the ele ents of a crime in the appro : rlate s tute but--

assu i g he ""s are of that-- u t do a c ,: ie; research Job

to aeter:: ine .ts t ue def _r ti n and :,coDe.

/



On si le though not too heinou. iilu t- a ion of

is cre ented in the definltion of two for t of

degree a sault (i enal L % 242 ubds 3 4). The e render

guilty of that cri , one :ho Wilfully and irongfuily wound

or flicts grievous bodily har u on another either .,ith or

without a • - .........wea , n (subd 3) or who W 1 l v and %rongf .iiy

assaults another by th use of a eapon or other

or thing likely to produce 8rievous bodily hard (stfod° ),

Tne e provlzions are virtually silent U ou the kind of intent

required and one ight el! conclude fro their language t hat

a general assaultive intent is all that is necessary so long

as griew ue bodily har u rem lts or the attack is

ith a eapon cavble of 9:nflietin such. e Court of ppeals

ha held ho ever that, although the e sections do n t spell

it out each cri e req es a specific intent tc inflict

grievous; bodily har , Obvlously) that ele ent should be

ritten into the statute.

Tibia type of defect, holdover) is a relatively :n or

one, For previou ly sta ed reasons) the enal La " is per) eated

ith ra bllng sections and g oup of sections

seemingly without uch organizatlo ml pattern and frequently

an archaic language 4 ieh is un lear equivocal and
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even inconsistent Repeated a J/ments l ave so eti es obscursd

legislatlw . ea gng and intent and have even iter

dac re rules whi ch

no one ever intended. . :xa ples are n er us ( ee £. 88 -

887 889{ 97h 97[-a 986 308 I 23 ! 2% l f31 lb32

i43 1620, i620-a 1620-b 1627 !627-a !791 i? l-a 1896-

While thi e tegor - i a b ad one A incl les eny

ty?.es of tatutory defects one group of :eetio[ contained

9resented The sie orovisions re sections

884, 887 and 889 of the Penal La defining Forgeo in its

t ee c-ca!led desrees. The first t,Je; for the ost part

li t in separate ubdivisicns a n %ber of miscellaneous kind

of papers and doeu oents hlch are the subjects of

in its c .' only accepted ean ug. There is no particular pat-

rn to thence : ubdlvi !on or any apparent reason y some are

clas ified as flrst and others as second degree forgery. By

far the ost important provision for p actieal purpo e is one

in the second degree statute hlch attendants to c er forgery

o$ mo t doe nt , papers and negotiable in tr ents u ed in



every daF co mercial !if , his is in .erted as the last of

severs l paragraphs of the sec d *Wodivi Ion .f the econd

degree statute ( 887), foiio ,ing a serle of other pazagraphs

and o ovi . Jh en h .ve little relation to it. The c vlslon

in question is o rly am vague f a ed that n one has a

clear concept of its meaning or cope

One of the unlettered paragraphs in the

oo subd 2 mr, 3) is not a forgery ore-

Vlslon in its pure sense Du deals w& . false e_ ,i : in hooks

of s Oco i nt - ept by vi!lages to 'ns etc. 2£y that provision

should bm so located is som® hat mystlfylng es ecially since

the ensuing third degree forgery ( 887) is addressed

e:<cluM.ve!y to false entries and deceptive boo <eeping pzactices,

The latter itself. 
'

; .. is so obviously a horror o - onfu ion

from o ; mny sta points that no p opc e ¢ould be served by

dwelling upon them,

All this a condition quit common

out the Penal Law° Without here treating e revlslonal

techniques and appreache required to rectify this broad de-

it uffi es to y t he general condition described



Both the sena! Law a d the Code contain nusereus

, , , ,. of a e, gia nature , hich r, ) one , , or

anot ler no longey se ve any Dumpo e--if ey ever did--o &! r

t n eo l ien and should be eli Inatedo One slmpie illustra-

tion is fo d : the third aubd [v:[sion of the fir. t degree

........... drGer

in the flr t degr e--a lly u eeessary provision- slnce such

ho iclde is fully co a ed by the son,oral felony su :der clause

contas.ne n the p ' evlous "" 

section ur ortedly d - , - ÷ " degree robbery e]9

therefore . re ever ]nde .taken . a d it is used exeiusive!y for

}tieadlng Vurpc es 

!n ariditY, on to tlq s catezo of se Itions hieh n y

be ter ed m necess y or s rfl :as f r legal reasen thence

are a numhex of neient crlr ÷s which now appear archaic and

susceptible of strong excision arguments for that reason (see



' I r" ' '--
¸¸

o not define or ';.ini h . -, being,.ofoi ich not only " ' o . -
-

but

, ,, procedura! : nL ra 1 e ,-o civi! character, do not

÷ho, b - of I- , ,

.,' of the e if not exci ed cc¢ olet ly should be

a,,te, . ., tc co : :tt the . ' - charged

.... mi .. there w_tln its

" . gt a that

un t!ie other hand the o contains vhloh

i utf ily belong in - he onaz L y. --; .- "o

e_ tive . in thisthey should °. their Penal Law - - ,

there as need fo a complete overhaul n of a!l



legislation deaiin %'ith oi'fea:H s of this cia,' ,siZ!cat&on.

C ....... C ' r - D i .... : r

pread at randoi : all through t ls .: ai Law and a seen? the

Code as wel!. This i o ie a ea es ec!' ily conducive t c <,u-

.<qy of the " ......

nor in the Code° This i true for eza }ple of various pro-

" ..... 
to..... - ce tr n " ' - '

F _na]iy a tn..-.ouble : o .e prc-b!e rises If-oh the

fa t that a vast r }ber of crlmlnai statut s are not to be

found in the Pmmi L w but in oth® bcd!es such s the Baziking

it wcu!d be desira'ble of :ourse if every :,enal, t tub cou
R

a ue cloak of crl <[nallty oW am entire b dy of is with

a b! nhet declaration theft any violation of the di. ectives

contained the eln constiOates a misdemeanor. nile /qis type



brc, d hmad. g: such m "mrlm : o2 v£o!enee against %he Perm.s':

"Crimee of Appropriation of Property', etc, This is net
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entirely true, in actuality qe rra, nge ent is a b Jbrld

clu siiy atte ,.0tln co bln the t: o v 't o s

4nile all the headlngs or Articles re in a? h betic

order they range in seo .e fro sDecific nar o z cr , es ( .ssault

kldnapping etc,) to bro ,der ategorle

such as children 'gambllng " lective f _nchi e " f au s

and cheats to even broader snd ore i .o].u x e one n.eh s

This !eave uch oo for i proveuent, 'erha-gs 

pure type of ar nge ent ould be ÷fer .b!e

that conclusion /ould not olve the 'ore difficult p oble o

y e ise y how to c!as ify. The quotations of ! ether t e e

shoui b a different type of organization .nd if c hat

kind are it s s to e is ues of oi.iey t? be declde by

the Co mission a a uole.

su ning that the C iss!on indorses o e

a further prob!e - arises ith z e; peet to the t e :r rel .tive

stage of our ,zo k ,hen thi hould be unde ta en ghoui < .t

be one of our flr t ÷ - in : . word or on ÷ - . a t





Even iere we 1o reject a thoroughgoing st ac aral

reorganization much regroupi of an internml nature oUld

e In order. One of the Penal L w's worst f s is .that

related provisions longi together are sp1ead iI over the

ap. Thi is for example, of n ze ous forgery sm false

entry sections @lich are ound ideiy dis[ e sed be 'een the

t, o eo%[ers and of a variety of b'2ibe y provisions which Ir_P.

up in #/he most unexpected a oliy agart from an5'

ester plan considerable resroupiD and condensation

in this field is necessary.

Another p oble or field of endeavor D s

it elf Co ec !on with the ne Court Reorgsml-

ation A end ent t the Constitution bh unquestionably,

will oon become la by referendu .

is end ent on other atte eozb es all

New York City u e e Ccaarts C nty Cour% and General

" ' Oo t and o t of the other orSessions into one ,

lower courts into one 'I rior Cour Fro the trichinal



qat entails a multiplicity of changes--s nd hasty

ones--in the Code of Criminal Procedure.

this is the task of a legislative

co mlttee created to draft legislation implementing he new

Constitutional Amendment. It is questionable how ch effort

that committee will be able to devote to this p _ tieular phase

of its ork and how thoroug} ly or capably it emn or will

operate in the Criminal Code area, hampered as it is by time

limitations and u _fa illarity Tith hhe Gode It is also a

moot question how much 7ork we can or should do in this garden

their work leaves off and here ours begins fnether

the t o agencies shuuld o on a cooperative basis etc

I have conferred ,ith the eo sel to the afore-

mntioned e ittee one Ar ur Geldberg Esq. upon these

the c uference as not overly productive.

It appears that Mro Goldberg's committee has a uuary,

deadline to meet follow!. which as i gather it it will

continue its work for the purpose of improving upon the rash

job im osed upon it. ! advised Mr° Goldberg that owing to

the fact that our Cow,mission is now in the process of struggling

to establish itself and get off the ground the e tent of our
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pre-J nu contributions w .uld necessarily be dabiou Under-

steading the.t he suggested that he c ll upon us

for any assistance he i i nt nmed during the next fete, onths

ud t t, oi e ti e in j n . ry e all co _fer more exten !vely

upon the functio of each agency with re,pact to thl phase

of the Code and the dividing line of operation if one c b :
J

I acquiesced in th .t plan, i eanwh le at y sugges ion

r, Peter c ui ..... an u tto y quite fa iliar with the Cede

vho w!ll cfflci !1, join our a , Octobez has agreed to

study it during the mon ef .;epte ber .ith a view to

the ect!on affected and ith ne idea of beco .ing s.n authoeity'

on that general subject,

! beii ve that the legal taff as a -&ole should not

du ing any particular period attack any one projector de-

vo itself to any one of the oove eategorles of operation

to the exc!u ion of the other ° It , . be a ,l t _ to

concentrate our entire anpower for a 0o th er two upon a

project " o " "!DJ¢ iving some ne thee. y of larceny or

%
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it would Is be ina -gisab!e to commence by

working exclusively u , oblemo e!aP1f eation and con-

densation of the sort .nc u e within the econd eategory

upon e cisi g s d re ocatln ; or upon creation ef a ew

u r tructu e see no reason at the ement why " e cannot

move fairly evenly "l . all directions at once, I for

. two en tac in fieid as ribery

perJu y• etc, with a vi . to dr , , !khe -,rovi ion .,, together,,

clarifying thence fields and recom end!ng eer changes of

anointer 4an e . i . ng vari u bod e of law for re_.-

9u po e another atte p .ng to evolve new s ueturai

plan d other external lawyers or entities

coo erat n . ith us b In s udie in -.rea of graat con-

troversy and high policy,

erh y - - on this subject will ch n e as

necessity wi!l te rar_ly requSre unaesirable eoneentratien

upon a ns .row rea It is - 7 hope ho eve that we y pro-
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io This p 'c, Jeet in it: enti ety . ill

legal resesroh n i r ense q ia itity of emorsmda

ud e .ourcefu! ss in the ere tlon of an adequ to

c endments e pecla ti ose of an intricate

can be reeo nle o ub iitted ithcut de ai!ed

analyses of the cup-rent I . of its defects sud of the qner

in hich t1 se defe t are be g cu d 7 vis alize a

sno balling s.ss of me oranda and treatlses--not to mention

cortes e ..rcd external suggestions--eianat ing from-both

within eu without the Go Ission. These ill require most

careful and a tute filing lest a time passes an attempt

to !ay hands on uy particular document become a search for a

needle in a hay tack

nough not the mo t i portant f uction of this

Com is Ion the compilation of a va t ontlty of memoranda

ud a n ot t!ons of . critical nd u !ytical nat.a e is Both

inevitable ud desi bleo !part fro any other f ature of our

work I ho that we will end up !th a m ss of Ir telligen

a curate and well,organized o mentary of almost encyclopedic



proportions , h!ch Y serve as the mo t co Jplete and

text upon the crlmin .l ! w of ; e . Yo k.

9, One of the pitf- !!s to be voided i y judg ent

i th ot of being drawn 2 uly into proble i and controversies

ea_ .- 3 4 e .Jith current legislative ur po si- - . .

Every ye r of cour e s! nlflcant legislation is

dlscussed end a ;o 9o2 will be no exeept!ou, As the

primary gency concerned ";ith the Cri in ! La,% we wil! in-

evit bly be for id a effort nd support,

,. . re beln£ d- , i t the project of eonfor in

the Crlmirm! Co e to -he no%- Courts en zento The recent

Supre e C rt decision of Mapp v* Ohio has crested a need fo

i medlate legislation in the hitherto foreign field of search

an ] seizure and we ÷!i! undoubtedly be requested to pitch in

the e, i nd there ii! be ny ethe !egisletive endeavors

ich the sponsoring grcaxps, dee : ;ng the of vital importance

!!l parti lly cast at us u der the u ption that vigorous

assistance therein is -ne of our natural functions.

!f e are to yield sub tsntially to these various

de ands we :il! find aarselves expending or dre.lnlng o t of

" ' sight of the
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fact that the principle purpose of the Co mlssion is

revision of t o bodies of is suffering fro deep-seated illnesses

.which have been accuLealatLng for more than flftF years,

We ust a!nta!n that perspective. To address ourselves

chief IF to current problems would be to for our ission.

4hele , e ight attain temporary gratit,xde or even applaUse

the end result would be dlsap eintment over our failure to

accomplish the f udar ent ! Job for nlch we , ere erea ed.

! realize that it will frequently be dlfficult and

so eti es i poszible to avoid involvement in contemporary

i sues. I recommend, ho ever that e exert every effort

in that direction.

3. While it is ordin:_ rily of. little help to

in broad generalizatic s one quality for hieh the Co ission

should strive is --of both operation and thou t.

As to the former we cabinet afford rigid formats

h!ch do not port, it changes of plan. We should not establish

ada ant structures which cannot be readily der olished nd

ebulit to aceo odate new lines of attack. We cannot devote

o t of our power to sou e unusuai

ca palgn where failure zeans complete aste. So ehow or
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other? the whole project must resemble a loose-leaf notebook

with changeable pages, alternatives, e d adjustable parts.

The same elasticity should govern our general thinking.

We should not fear bold ve ures simply because they appear

unprecedented or revolutionary. Iconoclasm? however? must be

tempered by pragnatism and co promiseo !t is easy to become

usurped by an original or imaginative concept in the certainty

that it i a magnificent solution to appreviouslyunsolved

problem, and to visualize a neat legislative product con-

stituting near perfection. However? there may be seemingly

unimportant? though sturdy? obstacles of a practical sort

which limit accomplishment to half a loaf and destroy some

of the most cherished featu es. In such instances? we hould

probably e ready to ccmpromise and settle for the available

gain even though the result may fall considerably short of our

riginal image of a thing of beauty and a joy forever.

4. The Act creating the Co mission calls for an

interim report to be submitted to the Legislature by February

l, 1962. I naturally hope that this report will include some

accomplisDxne in the way of legislation actually submitted.

On that score? however? prediction is difficult in view of

the obvious time limitation. All that can be said at the

moment is that we will try our best.

Richard G. Denzer
Counsel


