I. FUNDAMENTAIL AREAS OF THE CRIMINAL LAW

A. Capital Punishment

Perhaps the most controversal of all subjects attached to the
criminal law is that of capital punishment. This issue has been
vigorously debated in virtnally all American jurisdietions with
widely varying results. Some states have abolished the death
penalty, apparently permanently. Others have at some point
abolished it only to restore it later on. The vast majority of juris-
dictions have retained capital punishment. However, in all American
jurisdictions except New York, the death penalty for murder is
optional rather than mandatory; that is, life imprisonment or some
other prison sentence is an alternative; the determination of which
penalty is to be imposed rests with the jury, the court or a combina-
tion thereof depending upon the procedural laws of the particular
jurisdietion.

In New York, the death penalty for murder is, in some instances
at least, still mandatory. While New York permits the optional or
alternative sentence of life imprisonment for first degree murder
convictions in two kinds of cases [felony murder and the wanton
or depraved type of killing; Penal Law § 1044, subd. 2, and § 1045-
a], conviction for premeditated or so-called common law murder (id.,
§1044, subd. 1) still requires imposition of the death penalty.

For those who question New York’s harsh stand, two prime issues
naturally arise: (1) Should the death penalty be completely
abolished ?, and (2) If not, should New York be taken out of the
mandatory class by permitting alternative imposition of life im-
prisonment in all types of first degree murder cases? The Commis-
sion has given extensive counsideration and study to each of these
questions.

Upon the primary question of whether capital punishment should
be abolished altogether, a vast amount of material has been written
and compiled by deeply interested persons and ageneies throughout
the world. A considerable portion of this material has been inten-
sively studied by the Commission and its staff. Intra-office reports
and memoranda have been compiled, reducing this material to its
substance and marshaling the arguments, pro and con, for the
purpose of assisting the members of the Commission to crystalize
their thinking in this intricate area.

The next step taken was the soliciting of representative views of
.the eommunity. To that end, three public hearings were held in
widely separated sections of the State: one in Albany, on November
30, 1962; a second in New York City, on December 7, 1962; and the
third in Rochester, on December 14, 1962. At these hearings, a
total of fifty-seven persons appeared and testified, some offering
their views as individuals but the majority appearing as repre-
sentatives of associations, agencies or organizations, both public and
private. Stenographic transcripts of all these proceedings are in
the process of preparation but are not as yet complete.
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At this stage of its study and investigation, the Commission’s
plans, in the main, include four further steps. . )

First, the transcripts of the aforementioned hearings will be
carefully studied and discussed.

Second, opinions of certain persons who did not testify at the
hearings will be sought. While these hearings adduced a wealth of
valuable information, the speakers did not, of course, include
everyone in whose views the Commission is interested. There are a
number of others who, either because of their peculiarly appro-
priate experiences or because of official or other representative

capacities in fields most pertinent to this subject, may well be of

great assistance to the Commission in its attempt to resolve this
problem. Their opinions will be solicited. = s
_ Third, with these various preparatory and investigatory projects
completed, an extensive, detailed report will be compiled by the
Commission in the near future. The report will include, inter alia,
a general treatment of the subject of capital punishment; the
basic arguments and factual data supporting abolition, on the one
hand, and retention on the other; the recommendation of the Com-
mission concerning what legislative action, if any, should be taken;
and its reasons for making such recommendation. V

Fourth and finally, this report will, it is hoped, be completed in

time for submission to the Legislature and to the Governor for -

study before the end of the 1963 legislative session. .
‘Whatever the Commission’s final recommendation, and whatever
the Legislature’s view of that recommendation or of the issue as'a
whole, it is clear that the question of whether capital punishment
will be abolished in this State cannot now be answered. That being
so, practicality and the interests of justice demand that the: Com-
mission address itself to the second issue posed above: namely,
pending the determination of the ultimate question of abolition,
should action be taken at the current session of the Legislature
terminating New York'’s solitary adherence to the mandatory death
penalty? '

The Commission’s answer is unequivoeally in the affirmative, and

it is, therefore, proposing a bill to achieve that purpose (see
Appendix B). , . «

"As now prescribed in Penal Law § § 1045 and 1045-a; the death
penalty is mandatory upon a conviction for first degree murder of
the intentional and premeditated variety (§ 1044, subd. 1). - Upon
conviction for the two types of murder defined in the second sub-
division of the first degree murder statute (felony murder and the
depraved type of killing), the death penalty is mof mandatory.
Here, the jury must, as a part of its verdiet, either recommend or
refuse to recommend an alternative sentence of life imprisonment.
This decision upon the penalty aspect, as well as upon the main
issue of guilt, must be unanimous, and a failure to agree one way
or'the other represents a disagreement upon the case as a whole and
precludes any verdict even though the jurors are fully agreed with
respect to the defendant’s guilt of first degree murder. In case of
a verdict of guilty without a recommendation, the court must
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impose the death penalty. In case of a verdiet of guilty with a
recommendation of life imprisonment, the court need not follow
the recommendation but may, notwithstanding, sentence the
defendant to death. :

The proposed bill works two drastic changes in this pattern.

The first extends the jury’s power of recommending life im-
prisonment to all cases of first degree murder—common law or
premeditated murder included—and, further, renders the jury’s
determination binding on the court. It is this feature, of course,
that eliminates the mandatory death penalty to which New York
alone has clung.

The other fundamental change involves the procedure whereby
the jury or court may decree life imprisonment rather than death
as the punishment to be imposed. The steps in this procedure are
as follows. ‘ ,

(1) At the conclusion of the trial proper, the jury renders a
verdict only upon the issue of guilt or innocence, with no penalty
or sentence questions involved. A verdict of guilty of first degree
murder stands final and recorded, regardless of any further pro-
ceedings with respect to sentence. g

(2) The basic sentence is life imprisonment. In faet, the court
must automatically impose that sentence if the defendant was
under eighteen years of age at the time of the crime.. Regardless of
age, moreover, the court may impose life imprisonment, if, in its
opinion, the death sentence ‘‘is not warranted because of substan-
tial mitigating cirecumstances.’’ ) S

(3) If neither of the factors in (2) is present, the court must
conduct a second proceeding, with the jury still participating
(ordinarily the same jury). In this, the eustomary exclusionary
rules of evidence do not apply and a wide variety of information,
similar to that ordinarily contained in a pre-sentence investigation
report, is admissible. At the conclusion of the evidence, summations
and court instructions, the jury deliberates and renders a special
penalty verdict of either death or life imprisonment.

This two-stage procedure—also made applicable to kidnapping
prosecutions, which likewise involve the death penalty and a jury
power of recommendation (see Appendix B)—is generally modeled
upon comparable provisions recently enacted in California and
Pennsylvania, as well as upon those adopted by the American Law
Institute in its Model Penal Code. The main purpose of the two-
stage proceeding is to permit the jury to make the penalty determi-
nation upon the basis of comiprehensive information pertinent to
that issue. The one-stage or single-verdict system now prevailing
in New York (Penal Law § 1045-a) and in the vast ‘majority: of
other jurisdictions necessarily restricts the scope of the jury’s
information to matters legally relevant and admissible upon the
issue of the defendant’s guilt or innocence of the charge, and the
Jurors are, therefore, ordinarily’ compelled ‘to make the penalty
determination almost exclusively upon the facts of the case itself.
The proposed expansion of the orbit of relevancy and admissibility
for purposes of the penalty determination, to include background
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factors and the like, provides a fairer and more enlightened medium

for decision of this issue. )
Another virtue of the proposed system, as contrasted with the

existing single-verdict procedure (Penal Law § 1045-a), is that

it eliminates the illogical and wasteful situation arising when a -

jury determination of guilt is negated by failure to agree upon the
penalty or recommendation aspect. Through severance of the two
issues and prescription of separate verdiets for each, the primary
verdict of guilty stands final and recorded regardless of any
further proceedings or determinations with respeet to sentence.
Still another advantage over the existing system inheres in the
procedure which permits jurors to give separate and individual
treatment to each of the issues before it—(1) guilt and (2) punish-
ment—rather than heing compelled to decide both issues simul-
taneously under circumsances creating a likelihood that considera-

tion and determination of one will affect or obstruct consideration '

and determination of the other.

One further phase of the bill is worthy of comment, namely the
provision which permits, upon consent of the court and the prose-
cutor, a plea of guilty to murder with a sentence of life imprison-
ment. Pleas of guilty to first degree murder are presently precluded
by virtue of the provision prohibiting guilty pleas ‘‘where the
erime charged is or may be pumishable by death’’ (Code Crim.
Proec. § 832). The spirit and purpose of that provision are to out-
law any possibility of a defendant pleading himself into the electrie
chair. Such a possibility, of course, is @ fortior: non-existent where
the plea is to murder with a sentence of life imprisonment. Aec-
cordingly, no reason appears why the regular pleading system,
with its recognized salutary features, should not be applied in this
area. :

It is worthy of comment that the theory and principal features
of this bill—elimination of the mandatory death penalty and the
two-stage. trial—meet with the approval of the Distriet Attorneys’
Association of New York State, which has, in the past, submitted
proposed legislation of this very nature. It is also significant that,
at the aforementioned public hearings, some of the staunchest
adherents of the abolition of eapital punishment indicated that,
failing achievement of that objective, elimination of the mandatory
death penalty in itself represents a worthy goal.

B. The Insanity Defense

Another highly controversial subject of a fundamental nature is
that which deals with the proper standard to he predicated for the
defense of insanity. In the majority of American jurisdictions,
including New York, the old and familiar prineipal known as the
MeNaghten rule prevails. The validity of this standard has fre-
quently been challenged, and this Commission has given consider-
able attention to re-examination of that rule and of the entire area
of insanity as a defense to a criminal charge.

A public hearing on this subject was held by the Commission
on November 30, 1962, in Albany to elicit the opinions and positions
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of individuals and organizations. Previously, the problems posed
by the present standard were explored by a Study Committee of
the Governor’s Conference on the Defense of Insanity designated
by former Governor Harriman and continued by Governor Rocke-
feller. The members of the Committee were Richard V. Foster,
M.D., David Abrahamsen, M.D., Christopher F. Terrence, M.D.,
Rev. 8. Oley Cutler, 8. J., Hon. Edward S. Silver, Franecis E. Shaw,
M.D., Hon. John Van Voorhis and Professor Herbert Wechsler.
The Committee issued a report in 1958, known as the Foster Re-
port, in which all the members coneurred in making certain recom-
mendations. That report reads, in part, as follows:

“l. The Statutory Criterion of Criminal Responsibility.

The eriterion'of criminal responsibility as affected by mental
disease, disorder or defect is defined in New York by statute.

Section 1120 of the Penal Law provides as follows:

An aet done by a person who is an idiot, imbecile, lunatic
or insane is not a erime. . . . ' :
A person is not excused from eriminal liability as an idiot,
imbecile, lunatic or insane person, except upon proof that,
at the time of committing the alleged criminal aet, he was
laboring under such a defect of reason as: :

1. Not to know the nature and quality of the act he was
doing; or

2. Not to know that the aet was wrong.

Section 34 of the Penal Law further provides:

A mniorbid propensity to commit prohibited acts, existing
in the mind of a person who is not shown to have been in-
capable of knowing the wrongfulness of such acts, forms no
defense to a prosecution therefor. ’

These statutory provisions bind the New York courts to the
criterion of criminal responsibility declared by McNaghten’s
case in 1843, without the possibility of adaption in the light of
modern scientific knowledge of the nature and effects of mental
disease or defect. “Whatever the views of alienists and jurists
may be, the test in this state is preseribed by statute and there
can be no other.” (Cardozo, J. in People v. Schmidt, 216 N. Y.
324, 339). As the Court of Appeals has repeatedly said, if there
is reason for dissatisfaction with the law, the argument must
be addresed to the legislature, not the courts. See e.g. People
v. Horton, 308 N. Y. 1, 13. ,

Dissatisfaction with the McNaghten rule as the sole test of
criminal responsibility when insanity is interposed as a defense
has been widespread for many years in both England and in
the United States. In same seventeen states, in our federal law
and in our military law it has long been supplemented by .
other criteria, making some allowance for the case where the
actor knows the nature and the wrongfulness of his behavior
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“but is otherwise bereft by reason of disease of the capacity for
self-control. In many other states the problem is receiving
" fresh attention now. In this state, speaking ex-judicially,
Judge Cardozo said thirty years ago of our statute (Law and
Literature 106-108) : ; : :
¢, .. Every one concedes that the present definition of
insanity has little relation to the truths of mental life.
There are times, of course, when a killing has occured
without knowledge by the killer of the nature of the aect.
A classic instance is the case of Mary Liamb, the sister of
Charles Liamb, who killed her mother in delirium. There
are times when there is no knowledge that the act is wrong,
as when a mother offers up her child as a sacrifice to God.
But after all, these are rare instances of the workings of a
mind deranged. They exclude many instances of the com-
mission of an act under the compulsion of disease, the
countless instances, for example, of crimes by paranoiacs
under the impulse of a fixed idea.-. . . If insanity is not

to be a defense, let us say so frankly and even brutally,

but let us not mock ourselves with a definition that palters
with reality. Such a method is neither good morals nor
good science nor good law. ...’

‘We are unanimously of the view that there are compelling
practical, ethical and religious reasons for madintaining the
insanity defense; and that the time has come to frame a defini-
tion which does not palter with reality. We believe, moreover,
that it is entirely feasible to cast a formulation which, without
resolving every aspect of the difficulty, will sufficiently improve
the statute to meet working standards of good morals, good
seience and good law.

Without attempting a full statement of the defects of the

"McNaghten rule, in the rigid form in which the statute fastens

it upon the state, we are agreed that an amendment should be
drawn to overcome the following objections:

(1) There is, first, the difficulty that inheres in the ordinary -

meaning of the word ‘‘know,”’ as applied to persons suffering
from serious mental disease. The fact that the defendant is
able to verbalize the right answer to & question, to respond,
for example, that murder or stealing is wrong, or the fact that
he exhibited a sense of guilt as by concealment or by flight, is

often taken as coneclusive evidence that he knew the nature and

the wrongfulness of his behavior. Yet one of the most striking

facts about the abnormality of many psychotics is that their-
“way of knowing is entirely different from that of the ordinary -

person. In psychiatrie terms, their knowledge is usually di-
vorced from all affect, which is to say that it is like the know-
ledge children have of propositions they can state but cannot

“ -understand ; it has no depth and is divoreed from comprehen-

sion. The present statute makes it very difficult to put this
point before the jury, though it often is the érucial point
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involved. See e.g. the extracts from the record in People v.
Roche, 309 N. Y. 678, quoted in Morris, Criminal Insanity:
The Abyss Between Law and Psychiatry, 12 THE RECORD
471 at 483-84; People v. Horton, 308 N. Y. 1. The great student
of the Bnglish criminal law, Sir James Fitzjames Stephen
thought that properly construed MceNaghten did not force
this limited conception of the nature of the requisite know-
ledge. See History of English Criminal Law, Vol. I1,.p. 171.
Other students have embraced his view. See e.g. Jerome Hall,
Principles of Criminal Law, p. 518. The point had not, how-
ever, received explicit recognition by the New York courts and
should, in our view, be met by an amendment of the statute.
The knowledge that should be deemed material in testing
responsibility is more than merely surface intellection; it is
the appreciation sane men have of what it is that they are
doing and of its legal and its moral quality. .

" (2) The McNaghten rule improperly confines the inquiry
to the effect of mental disease or defect upon the actor’s cogni-
tive capacity; the finding must be that he did not know the
nature or wrongfulness of the act. The limitation is, as Judge
Cardozo pointed out, faithful neither to the facts of mental
life nor to the demands of legal, ethical or social policy..

Mental disease, even in its extreme forms, may not destroy
the minimal awareness called for by McNaghten, while des-
troying power to employ such knowledge in determining be-
havior, the capacity that rational human beings have to gunide
their conduet in the light of knowledge. The point is a related
one to that which we have made respecting the impairment of
capacity to know. Capacity to know the nature and wrongful-
ness of conduet may not have been discernibly destroyed and
yet the transformations in ability to cope with the external
world, worked by severe psychosis, may have otherwise des-
troyed the individual’s capacity for self-control. In cases such
as this MeNaghten decrees legal responsibility. But since it is
precisely the destruction of capacity for self-control, in conse-
quence of mental disease or defect, which from the point of

“view of morals and of legal policy warrants the special treat-

ment of the irresponsible, the statute forees a diserimination
which is neither logieal nor just. We think that the diserimina-

" tion should be rectified by an amendment of the statute.

(3) A final difficulty which we think demands' attention
turns on the degree of the impairment of capacity to know or
to control that ought to be demanded before irresponsibility
may be acknowledged. Taken on its face, the present statute
calls for an impairment that is total; the actor must not know.

- This extreme conception poses what some have thought the

largest problem in the just administration of the test.
Even in the most extreme psychoses, there is often some

- residual capacity to know or to control; and, judging after the

event, the psychiatric expert hardly can declare on oath that
at the time of the disputed action the actor was totally bereft
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of knowledge or control. Yet this is a dilemma that it certainly
is not deliberate legal policy to pose. In other situations, where
the facts of life do not submit to any absolute appraisal, the
law has been content to recognize that it must tolerate distine-

tions of degree. We think that such recognition is required

here. People of relative sanity, on whom the threats of penal
law can exert a deterrent force and who are within the range
of influence of programs for correction, differ from the
seriously deranged in the respect that theirs is an appreciable
or substantial capacity to know and to control. We think the
statute should be framed to recognize that this is so and to
avoid a finding of responsibility for those psychotics who may
have some remnant of eapacity, however grossly it has been
impaired by their disease.

The foregoing appraisal of the defects of McNaghten is
substantially that made by the American Law Institute in the
process of the formulation of its Model Penal Code. See

A 1. 1., Model Penal-Code, Tentative Draft No. 4, (1955) pp. -

156-159. The remedy that we propose-also is adapted from the
formulation which has had the tentative approval of the
Institute. We recommend that Section 1120 of the Penal Law
be modified to read substantially as follows: -

(1) A person may not be convicted of a erime for conduect
for which he is not responsible.

(2) A person is not responsible for eriminal conduet if
at the time of such conduct as a result of mental disease or
defect he lacks substantial capaecity:

(a) to know or to appreciate the wrongfulness of his
conduet; or

(b) to eonform his conduct to the requirements of law.

The changes that this formulation would effect may be
summarized as follows: ,

1. The present statutory reference to a person who is an
“‘idiot, imbecile, lunatic or insane’’ would be superseded by
reference to mental disease or defect, the modern terms which
designate mental disorders of the most serious kind and un-
developed intellectual capacity.

2. With respect to the question which now is material under
McNaghten and the present statute, the inquiry would be not
merely whether the actor lacked knowledge of the nature and
the wrongfulness of his behavior but also whether he was
Jacking in eapaeity to appreciate its wrongfulness. By adding
the requirement of appreciation to that of knowledge, we
would expeet the courts to grant some leeway to an explication
of the distinction between mere verbalization and a deeper
comprehensive, which we have discussed above. Moreover,
sinee a person who is lacking in capacity to know or to appre-
ciate the nature or the guality of his action, as those terms are
understood in law, is necessarily incapable of an appreciation
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of its wrongfulness, we have thought it unmecessary to deal
with the former possibility explicitly in statement of the
prineiple, as the present statute does.

3. Instead of asking whether the defendant did not know,
we think the legal inquiry should be addressed to his capacity
to know or to appreciate. The reason is that any testimony
by the psychiatric expert, addressed to the actor’s mental
state at a time in the past, will necessarily involve an inference
upon his part from his judgment as to the actor’s powers or
capacity. We think the statute gains in clarity by making
this explicit.

4, The inquiry is not confined to the impairment of capacity
to know or to appreciate the wrongfulness of the defendant’s
conduct. For reasons stated earlier, it extends also to the
capacity of the actor to conform his conduet to the require-
ments of law. '

5. Finally, both in dealing with capacity to know or to
appreciate and with capacity to conform, the question posed
is not whether the actor wholly lacked the requisite eapacity
but whether he lacked substantial capacity—meaning, thereby,
the quantum of capacity that represents a fair appraisal of the
wide range that in our culture exeludes a diagnosis of severe
mental disease or defect. The scope of that range is essentially
a problem for the psychiatric sciences, to be reflected in the
testimony of the expert witness, but sifted and evaluated by
the court and jury in the light of common sense. ’

We also recommend in this connection the repeal of Section
34 of the Penal Law (supra. p. 2). In substitution for this
formulation we propose a further paragraph for Seetion 1120,
as follows:

(3) The terms ‘mental disease or defect’ do not include
an abnormality manifested only by repeated eriminal or
otherwise anti-social conduct.

The purpose of this paragraph is to exclude from the con-
cept of ‘mental disease or defect” and thus from the standard
of irresponsibility so-called psychopathic or sociopathic per-
sonalities. These terms are employed by some psychiatrists to
categorize persons who are insensitive to moral and soecial
norms, as evidenced by their persistent and repeated conduct.
Those psychiatrists who would regard such persons as the
victims of disease proceed upon the theory that capacity for
law-abiding living in society is a constituent of mental health,
with the conclusion that its absence is disease; or else on the
hypothesis that psychical disorder underlies all maladjustment
of this kind, although the present state of knowledge may not
serve to explicate the nature of the psychical disorder except
in terms of its results.

It seems quite clear, however, that McNaghten cannot safely
be relaxed, as we propose to recommend, unless a stricter view
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" of mental disease underlies the principle to be applied. For
it is wholly circular in reasoning, as many psychiatrists agree,
to define the concept of disease solely by reference to the
phenomena which must be the product of disease for irresponsi-
bility to be established. Thus whether the matter is viewed in
terms of its intrinsic logic or, even more clearly, in terms of

social policy, the statute must make clear that diagnoses of

psychopathy shall not suffice to lay the basis for a claim of
irresponsibility. In the present state of kmowledge we are
satisfied that there is no escape from treating persons of this
order as subject to convietion and a problem for the organs of
correetion. , .

Tt should be added that in framing our recommendation we
gave consideration to the principle formulated in the Durham
case, which would refer responsibility solely to whether the
eriminal act was the product of mental disease or defect.
While we appreciate the value of this concept as opposed to

strict McNaghten, and its usefulness in freeing psychiatric

testimony from the arbitrary limits now imposed, no member
of the Study Committee would prefer its adoption to the
formulation we propose. We think, indeed, that our more
specific formulation, delineating as it does the type of causal
relationship between disease and act that is required to negate
responsibility, will lend itself more readily to fair administra-
tion. We also are quite clear that it will prove to be far more
acceptable to lawyers and to laymen as a basis for amendment
of the law. SR
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2. The Scope of Psychiatric Expert Testimoﬁy
When Responsibility Is Drawn in Issue.

So long as the defense of irresponsibility by reason of in- -

sanity is recognized in any form, the law needs to be aided in
its administration by psychiatric expert testimony. The
problems posed to the psychiatrist in the performance of this
vital publiec function have been acutely felt for many years.
Psychiatric disaffection with the legal criterion determining
responsibility, the complex, technical voeabulary of psychiatry
which does not easily translate to terms of common speech, the
strain which cross-examination puts upon all expert witnesses,
the use of long and involved hypothetical questions, the his-
tronies that so commonly accompany a trial for crime—these
are all factors which contribute to creation of the difficulty.
We do not undertake to frame a panacea for these ills. Nor
have we yet been able to agree on all the palliatives that have
been proposed. There is one point, however, as to which we have
no disagreement; and it goes some distance towards alleviating
the deep tension that prevails. We think it plain that if the
legal process calls for psychiatric expert testimony, as it ob-
viously must, the expert must be given reasonable leeway in

imm« -
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presenting his conclusions in his own scientific terms. Obvious
as this is, we do not hesitate to say that there is ample evidence
that it is far from universal practice to conduct proceedings
in this way. ,

If illustration is required it is readily at hand.. In People v.
Horton, 308 N. Y. 1, the dissenting opinion of Judge Van
Voorhis, a member of our Committee, summarizes a part of the
record as follows (308, N. Y. at 20-21):

¢, .. The testimony offered by Dr. Brancale was to the
effect that appellant’s act was the product of persecution
by his father and that being actuated by such a delusion,
appellant did not understand that his act was wrong. He
testified that, although apparently aware that he was
killing his father, only ‘seemingly’ did appellant even
know what he was doing. This answer was stricken out
by the trial court. The next question was: ‘Q. Doctor,
did he know what he was doing when he committed those
acts? A. The answer is no. He was psychotic at the time
and did not know the nature and quality of his acts.” This
answer also was stricken out. In response to a similar
question, the answer was: ‘A. No, he was in a schizo-
phrenie state.” All but ‘no’ was stricken out. This doctor
then said: ‘I wish to qualify my responses.” In answer to
the next question of similar import, the doctor said he was
still responding to his delusional idea. This answer was
also stricken out by the court. Finally, the doctor was
compelled to answer categorically ‘No’. He added, how-
ever: ‘Your Homor, I think I should:be permitted to
qualify my answers on this in all fairness.

‘The Court: You should answer the question.’ Defendant’s
attorney took an exception to holding the witness to a
‘yes’ or ‘no’ answer. A little later the District Attorney
stated: ‘You concede, then, Doctor, that this series of
connected activities seemed to be rational? A. Seemed to
be rational just as the case of a paranoid praecox. They
are a whole series of connected activities, yet they are a
most serious and most malignant form of schizophrenia.
Just the ability to rationalize doesn’t make it rational.’
This answer was stricken out and the jury instructed to
disregard it.”’ I
As Judge Van Voorhis pointed out, the trial court in-the
Horton case felt obliged to rule as he did by section 34-and
1120 of the Penal Law. The problem posed by such obstruction
of the explanations of the witness will, therefore, be lessened
if our recommendation for the relaxation of McNaghten is
enacted into law. Enlargement of the psychiatric inquiry that
is material for legal purposes will necessarily enlarge the
freedom of the witness to present the facts that in his scien-
tific view describe the mental state of the acecused. We agree,
however, with the American Law Institute that there is need
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for a specific legislative formulation on the point involved. See
Model Penal Code, Tentative Draft No. 4 (1955) § 4.07 (a)
and Comments p. 198. To defer a solution to the courts is to
insist upon progressing only at the cost of the reversal of
convictions in protracted trials. Accordingly, we recommend
that a provision be added to the Code of Criminal Procedure
substantially as follows:

When a psychiatrist who has examined the defendant
testifies coneerning his mental condition at the time of the
conduet charged to constitute a crime, he shall be per-
mitted to make a statement as to the nature of his exami-
nation, his diagnosis of the mental condition of the de-
fendant and his opinion as to the extent, if any, to which
the capacity of the defendant to know or to appreciate
the wrongfulness of his conduet or to conform his conduet
to the requirements of law or to have a particular state
of mind which is an element of the crime charged was
impaired as a result of mental disease or defect at that

time. He shall -be permitted to make any explanation

reasonably serving to clarify his diagnosis and opinion
and may be cross-examined as to any matter bearing on
his competency or eredibility or the validity of his diag-
_nosis or opinion.

With such a statute on the books, the courts, the public and
the medical profession may be confident that psychiatric expert
testimony will proceed without obstruction or arbitrary limita-
tion, while preserving every reasonable safeguard of its rele-
vaney and materiality as well as the time-honored test of its
validity afforded by the cross-examination. The expert will
have no excuse for shunning testifying in the courts. And
court and jury both will be assisted in arriving at a judgment
on the evidence, which is the final and high purpose of a trial.”’

Opinions on the recommendations of the Foster Report were
sought from individuals and groups througout the State. The
following supported the formulation on the defense of insanity:
Hon. Sydney F. Foster; Daniel Gutman, Dean of New York Law
School; Andrew V. Clements, Dean of Albany Law School; Rev.
Joseph T. Tinnelly, C.M., Dean of St. John’s University Law
School; J. D. Hyman, Dean of The School of Law, University of
Buffalo; William C. Warren, Dean of Columbia University School
of Law; Monrad S. Paulsen, Professor of Law, Columbia Univer-
sity School of Law; Saul Touster, Professor of Liaw, The School of
Law, University of Buffalo; Solomon A. Klein, Professor of Law,
Brooklyn Law School; Sheldon Glueck, Professor of Law, Law
School of Harvard University; Arthur W. Pense, M.D., State
Department of Mental Hygiene; Henry Brill, M.D., State Depart-
ment of Mental Hygiene; Benjamin Apfelberg, M.D., Associate
Director, Psychiatric Division, Bellevue Hospital; Thomas J. Me-
Hugh, Director of the New York State Committee for the 1960
White House Counference on Children and Youth; Manfred S.
Guttmacher, M.D., Chief Medical Officer of the Medical Service of
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the Supreme Bench of Baltimore; A. B. Fisher, M.D.,, LL.B,
Chairman of the Liegal Committee of the Brooklyn Psychiatrie
Association; . B. Winkler, M.D., Chairman of the Committee on
Forensic Aspects of Psychiatry; Arthur N. Seiff, Bsq.; and Alfred
Berman, Esq., New York County Lawyers’ Association. Also un-
qualifiedly endorsing the recommendation on the defemse of in-
sanity were the Committee on Mental Hygiene of the New York
State Bar Association, the Committee on Penal Law and Crim-
inal Procedure of the New York State Bar Association, and the
Committee on Criminal Courts, Liaw and Procedure of the
Association of the Bar of the City of New York. The recommenda-
tion on the secope of psychiatric testimony received the unanimous
support of those mentioned above and many others.

The TFoster Report, along with numerous other reports and
studies, were carefully and thoroughly examined by this Com-
mission; and, as indicated, it held a publie hearing on the subject.
The ultimate conclusion of the Commission was that the recom-
mendations of the Foster Report are eminently sound and, accord-
ingly, it has prepared bills incorporating these recommendations
and proposing a new standard of responsibility which would replace
the MceNaghten rule.®

It is noteworthy that, at the Commission’s publie hearing, the
support previously given to the Foster Report recommendation was
reiterated by the New York State Department of Mental Hygiene
-and the Committee on Mental Hygiene of the New York State Bar -
Association.

On the other hand, support for retention of the MeNaghten
doetrine was voiced by the Distriet Attorneys’ Association of New
York State. .

The position of that Association is as follows: that McNaghten
remain the law of New York for the reason that any other test is
unrealistic in a traditional jury trial setting, and that McNaghten
is a practical, workable rule couched in everyday language which
jurors can understand. However, the Association does recognize
that, under the rules of evidence, many forms of psychiatric testi-
mony are irrelevant and immaterial to the narrow issue of responsi-
bility as set forth by the McNaghten rule. Therefore, the Associa-
tion would broaden the scope of psychiatric testimony admissible
in evidence in order to give the jurors a more complete picture of
the defendant’s personality, even though, technically speaking,
such evidence might not be relevant. . RAEERON

It is, perhaps, in order to note that, in the course of its study, the
Commission gave considerable attention to the previously men-
tioned Durham rule, which has prevailed in the District of Colum-
bia since 1954. The adoption of this standard has been frequently
considered and consistently rejected by other jurisdictions. As a
matter of fact, the United States Attorneys for the District of
Columbia who were in office during the years following the Durfiam
decision have expressed dissatisfaction with the rule and have been

* Commissioner ‘Conway dissented, favoring no change in the present New
York law. T
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urging that it be interpreted or modified in accordance with
the formulation proposed by this Commission. It is also worthy
of mention that the latter formulation has been adopted, in nearly
identical form, in two states, Vermont and Illinois. [Vermont
Stats. Ann. Title 13, § 4801 (1959) ; Il Crim. Code, § 6-2 (1961)].
A variation thereof has been enunciated by the United States Court
of Appeals, Third Circuit [United States v. Currens, 290 F.2d
751 (1961)].

Turning to the specific proposals drafted by the Commission,
the first contains the standard of eriminal responsibility. It pro-
vides that a person is not eriminally responsible for conduct if at
the time of such conduct as a result of mental disease or defect he
lacks substantial capacity either to kmow or to appreciate the
wrongfulness of his conduet, or to conform his conduct to the re-
quirements of law. As used in the bill, the terms ‘“mental disease
or defeet’’ do not include an abnormality manifested only by re-
peated ecriminal or otherwise anti-social conduct. A copy of this
bill is included in this report in Appendix C. ,

A second bill is concerned with the scope of psychiatric testi-
mony when the defense of insanity is in issue. A psychiatrist who
has examined the defendant as to his mental condition at the time
of the allegedly criminal conduect shall be permitted to make a
statement as to the nature of the examination, his diagnosis of the
mental condition of the defendant and his professional opinion
concerning the impairment of the defendant’s eapacity in terms of
the eriteria enunciated in the standard deseribed above. A copy of
this bill is included in Appendix D of this report. :

A third bill (set forth in Appendix E of this report) requires
that the defendant give certain notice to the District Attorney in
order to avail himself of the defense of insanity. In the present
state of the law, the defendant may, as a matier of right, raise
such defense at any time whatsoever, including the final stages of
the fc_rial., This, manifestly, may place the People at a great and
unfal.r disadvantage in that, surprised by the sudden interposition
of this collateral defense, they may have insufficient opportunity to
obtain the psychiatric and other evidence necessary to refute it and
to establish, as they must, the defendant’s sanity beyond a reason-
abl_e.doubt. The proposed provision rectifies this situation by re-
quiring notiee to the People within twenty days after a plea of not
guilty to the indictment, or at any time thereafter as the court may
permit for good cause shown. ' , . ‘

In summary, the Commission is convinced that the vigorous
demand for abandonment of the antiquated McNaghten rule and
its replacement by a more enlightened standard is well merited :
that the test here proposed recognizes the advancement of moderﬁ
psychiatric thinking while preserving a workable standard to
measure _crlminal responsibility, geared to traditional concepts of
our criminal law; and that the legislative action essential to abro-
gation of McNaghten and replacement thereof with a fairer and
more enlightened standard is long overdue and should not be
further delayed. ' B
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C. Sentencing Structure

 In April, 1962, the Commission commenced a detailed survey of
the existing sentencing strueture in New York. This survey, which
has now been completed, involved a study of the statutes relating
to sentences and sentencing in the Penal Law, the Code of Criminal
Procedure, and the Correction Law. Subjects such as parole,
probation, fines, and commitment of mental defectives and insane
persons also were covered.

The Commission found the present structure to be anything but
a cohesive, well organized unit, permeated as it is with inconsis-
tencies, ambiguities, inequities and archaisms. Instead of a modern
set of guidelines to help effectuate the deterrence of crime and the
segregration and reformation of criminals, the State of New York
has a few modern procedures engrafted by amendment upon a
structure designed for a retributive system. Lo
. The following will serve to illustrate the need for a complete
overhaul of the structure. , 4 ,

In eolonial New York and during the early years of our state-
hood, sentences usually called for corporal punishment or posting
of a bond to keep the peace, or both, and it was not the custom to
impose sentences of imprisonment, as such. Imprisonment was
relied upon primarily where the offender was unable to post a bond
and county jails were the only institutions for the confinement of
persons convicted of erime. The reform act of 1796 abolished cor-
poral punishment, reduced the number of capital felonies, and
established the state prison system. Since at that time prison was
thought of mainly as a more merciful alternative to corporal or
capital punishment, it is not surprising to find that, as prison sen-
tences evolved, separate punishments were preseribed for each
crime based upon an evaluation of the amount of retribution so-
ciety should exaect for the offense. This basic method has been
retained through the years and today-—although the eriteria for
evaluating the punishment to be preseribed may have changed—
the procedure of fixing a separate and distinet punishment for each
crime is still followed.

A statutory structure with separate sentences for individual
crimes contains a tremendous amount of repetition and also lends
itself to unjustifiable distinctions in the treatment of various crimes.
Moreover, it makes periodic review and reappraisal of punishment
a very difficult task because of the separate evaluation of many dif-
ferent provisions and the necessity of amending numerous seetions.

To illustrate the repetition involved, there are approximately
forty-five separate provisions in the Penal Law prescribing maxi-
mum sentences of five years, and almost as many separate provi-
sions setting a maximum sentence of ten years. About seventeen
separate provisions are used to authorize a three year maximum
and approximately eleven to authorize a maximum sentence of
fifteen years. o o ,

As for the distinetions in the treatment of various cerimes, the
Penal Law contains thirteen different maximum prison sentences
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for felonies (i.e., 2 years, 3 years, 4 years, 5 years, 7 years, 10 years,
15 years, 20 years, 25 years, 30 years, 40 years, 50 years and life
imprisonment). There are, also, many different sentences pre-
scribed for misdemeanors and offenses. Whatever may have been
the reasoning of the Legislature at the time these distinctions were
written into the law, it certainly would be difficult, if not impos-
sible, to justify them at this time. In other words, while it is quite
logical to provide for a distinetion in sentences between crimes that
ought to be punishable by short-term imprisonment and erimes that
ought to be punishable by long-term or medium-term imprison-
ment, there seems to be no reason at all for making minor distine-
tions within each group.

Prescribing separate sentences for individual erimes is an invita-
tion to inconsistency. For example, one would expect that the dis-
tinetion between a misdemeanor and an offense would be reflected
in the sentence provided by statute. Yet an inspection of the Penal
Law reveals that there is no relationship between the sentences for
these two categories, and many offenses can be punished more
severely than various misdemeanors. As another example, it might
be noted that in 1956 the Penal Law section covering obscene prints
and articles was amended to make a third offense punishable by
‘‘an indeterminate term of not less than six months nor more than
three years.”” (§ 1141, subd."2). Such a sentence eannot be served
anywhere. Sentences to county penal institutions (i.e., county jails,
workhouses and penitentiaries) are not for indeterminate terms,
and, except where specifically authorized, cannot be for more than
one year (Penal Law § 2183). Sentences to state prison eannot be
for less than 1 year (Penal Law § 2182, subd. 2, § 2183). The only
way this provision can lawfully be used is to make the sentence
““not less than 1 year nor more than 3 years (or some lesser
period) ’’ in state prison. Also, the erime involved is defined as a
misdemeanor, but the punishment preseribed for the third offense
(i.e.; imprisonment for a term longer than one year) raises the
degree of the crime to a felony.

‘What has been said with respect to sentences of imprisonment
also applies to fines. An inspection of the Penal Law reveals that,
in addition to repetitious provisions and enigmatic distinetions in
amounts, some fines were put on the books so long ago that infla-
tionary trends have emasculated their effect and made them totally
out of line with fines preseribed in recent years; some fines for
““offenses’’ are greater than fines for misdemeanors ; and some fines
for misdemeanors are greater than fines for felonies. For example
manslaughter in the second degree is punishable by a maximum
term of 15 years imprisonment or a maximum fine of $1000 or
both. And fraudulent disposition of property subjeet to lease or
hire, which is a misdemeanor punishable by imprisonment for not
more than 1 year (Penal Law § 960), also is punishable by a fine
of $1000. The crime of presenting a false proof of loss in support
of a claim upon a policy of insurance is a felony, punishable by a
maximum term of 5 years imprisonment or a maximum fine of
$500 or both (Penal Law § 1202). However, the misdemeanor
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committed by failure to pay wages of employees in accordance with
the provisions of the Labor Liaw (Penal Liaw § 1272) is punishable
by imprisonment for not more than 1 year and a fine of not more
than $10,000. ,

High mandatory minimum sentences tie the hands of the courts
and probation officers in determining a sentence tailored to the
circumstances of the offense and the character of the individual
defendant. The crime of burglary in the first degree, for example,
is punishable by a minimum term of ten years imprisonment (actu-
ally this would mean parole eligibility after 6 years, 8 months if
the prisoner receives maximum credit for good behavior). How-
ever, the court might be of the opinion that, although the offender
should be institutionalized for some period, such a term is more
than the time required in the circumstances to reform him and may,
in faet, serve to destroy him and his family. Yet the court if it
incarcerates the offender at all, must pronounce the 10 year mini-
mum. The alternatives include a suspended sentence or a plea to
a lesser or different erime. :

The multiple offender provisions also present a problem with
respect to mandatory minimum sentences. These rules make it
difficult for the ecourt to exercise discretion in individual cases and
may cause the court to suspend sentence rather than impose the
minimum. (Second and third offenders receive a minimum which
is not less than one-half the maximum preseribed by statute; fourth
offenders must receive a sentence with a minimum equal to the
maximum that could be imposed for a first offense, but in no case
less than fifteen years and cannot receive a suspended sentence.)

In addition to this, the multiple offender laws are blind to the
circumstances of the previous felony. Thus, a young man may be
convicted of grand larceny for an auto theft when he is twenty
years old, avoid brushes with the law for the next thirty years and
then be convicted of a second felony. Upon this conviction, the
court—if it feels the offender should be institutionalized for any
period—must sentence the offender to prison for a term with a
minimum of not less than one-half the maximum preseribed by
statute for the new crime. Of course, the court ean give limited
recognition to the cireumstances of the first felony by not imposing
a longer term. ' ]

Although a court generally has discretionary power to determine
whether its sentence shall be served concurrently or consecutively
with another sentence imposed by it or another court of this State,
there are two situations where consecutive sentences are mandatory,
one of which serves as an interesting illustration.

‘Where a defendant is convicted of two or more offenses before
sentence is pronounced upon him for either, and the offenses were
not charged in the same indietment or separate indictments con-
solidated for trial, then the defendant, if he is sentenced on both
offenses, must receive consecutive sentences (Penal Law § 2190,
subd. 1). This seems to make an important issue depend upon when
the trials are had or the pleas taken. If the defendant pleads, or is

‘found guilty in one court and before he is sentenced or pleads or
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is found guilty in another court, the sentences must be consecutive.
But, if the defendant can hold up the second trial or plea until he
has been sentenced on the first charge, he can receive a concurrent
sentence on the second charge.

A situation with respeet to parole and consecutive sentences
might also be noted. Penal Law § 1945 provides that a person sen-
tenced to life imprisonment is eligible for parole in the same man-
ner as a person serving an indeterminate term with a minimum of
forty years (subd. 6) and a person sentenced to an indeterminate
term with a minimum in excess of thirty years is eligible for parole
as though he had been sentenced to an indeterminate term with a
minimum of thirty years (subd. 7). But there is no provision to
cover the aggregate minima of consecutive sentences and, hence, if
a person is senteneed to consecutive terms with an aggregate mini-
mum of more than forty years, he must be held in prison longer
than a person sentenced to life imprisonment.
~ Hven the falrly sunple subJect of ‘‘jail time”’ seems to call for
statutory revision. A prisoner is entitled to eredit for time spent
in confinement on a particular charge prior to sentencing but there
is no provision for time spent in confinement after sentence and
before arrival at the place named in the commitment. Also, the
statute (Penal Law § 2193) is ambiguous as to the manner of
credltmg jail time on consecutive sentences.

It is anachronistic that in the year 1963 one can open the Code of
Criminal Procedure of this State and find a provision that author-
izes ‘“the binding out’’ of disorderly persons. However, § 910 pro-
vides for this and further provides that: ‘‘The binding out or
contract, pursuant to this section, has the same effect as the in-
denture of an apprentice, with his own consent and that of his
parents, and subjects the person bound out or contracted, to the
same control of his master and of the eounty court of the county,
as if he were bound as an apprentice.”’

An example of a provision which has lost its utility is Penal Law
§ 2184 which vests the court with discretionary authority to commit
children under twelve years of age convicted of crimes amounting
to a felony, or children between the ages of twelve and sixteen con-
victed of any crime, to certain training schools rather than im-
prisonment in a state prison or in a penitentiary.

The Commission is considering methods for revamping and im-
proving the existing sentencing strueture. This phase of the work
is 'still in its initial stages, but the Commission already has had
preliminary exchanges of ideas with the Chairman of the State
Board of Parole, the Commissioner of Correction and a committee
representing the New York State County Judges’ Association.
Also, the Commission was represented at the annual state confer-
ence on probation, and the staff has been conferring with the cor-
rection and parole officials of the City of New York.

" One of the first steps in the reconstruection is to design a system
wherein each erime and each degree of each crime is classified and
assigned, by such classification, to a sentence category. In this way
several clearly defined categorles could be used to set forth the
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statutory guidelines for all terms of imprisonment. As a part of
this step the Commission must formulate sentences for the various
categories and, in this conneetion, it is working on the problem of
striking a balance among legislative, judicial and executive controls.
The Legislature, of course, defines and must define the limits, but
in so doing it deals with principles and not individuals. The courts
have an opportunity to take individuals and particular details into
account and thus can tailor sentences to fit needs. But the courts
in most cases lose control of the offender after he has been sen-
tenced, and the executive must deal with him from that point on.
Too much diseretion in the courts can result in unjustifiable sen-
teneing disparity and too little can result in injustice in individual
cases. Hither situation may lead to unwarranted hampering of
correction authorities. As noted above, the Commission is confer-
ring with members of the judiciary and parole and correction
authorities on the problem.

In addition to structural changes and cha.nges involving the
elimination of outdated and inconsistent provisions, the Commis-
sion is devoting attention to proecedural innovations. Thus, the
Commission is considering certain procedures now being used by
the Federal Government and sister states, as well as suggestions
contained in the Model Penal Code of the American Law Institute.

Proposals in this field will not be offered separately but will be
woven into the fabric of the revision of the Penal Law, Code of
Criminal Procedure and related statutory material.

D. Grand Jury Reports

For about three centuries, grand juries in this State, after an
investigation which did not result in an indictment, have from time
to time issued reports critical of the conduct of public affairs in
their jurisdiction. The long-existing uncertainty concerning the
legality of such reports (sometimes referred to as ‘‘presentments’’)
was finally settled by the Court of Appeals in 1961, in Wood v.
Hughes, 9 N. Y. 2d 144. It here held—in a 4 to 3 decision—that
no statutory authority existed for the issuance of reports dealing
with misconduct in office by public officials which did not amount
to an indictable offense.

Aside from the question of their legality, these reports had also
engendered sharply divergent views concerning their over-all pro-
priety. Far from settling this ideological controversy, Wood v.

Hughes only intensified disagreement on the subject. Proponents

of grand jury reports, on the - theory that the decision deprived the
public of a valuable practice that had long served it well, have
striven arduously for the enactment of legislation to permit the
restoration of reports. Their opponents, hailing the pronounce-
ments of the majority in Wood v. Hughes, have been equally ada-
mant in insisting that the now-outlawed practice should not be
permitted to return.

The 1962 session of the Legislature saw the mtroductlon of &)
number of bills seeking to undo the effects of the Court of Appeals’
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decision. In February of that year, the Senate Codes Committee
held a public hearing at which the principal proposals discussed
were the bi-partisan Mitchell-Bonom bill (Senate Print. 2486, Intro-
2381; Assembly Print. 4802, Intro. 4532) and the Brook bill (As-
sembly Print. 1235, Intro. 1235). However, no action was taken at
this session and, in a joint statement dated March 30, 1962, the
majority and minority leaders of the Senate and Assembly referred
the problem to this Commission. This statement reads, in part,
as follows: .

“‘Hver since the State Court of Appeals ruled that grand
juries were not authorized to hand up presentments, the Legis-
lature has been caught in a crossfire of controversy.

‘“Many public officials and private citizens have called on us
to take action to restore this practice to grand juries, although
there has been some broad disagreement on what restrictions,
if any, should be placed on this procedure. :

““Others, including the State Bar .Association and - eivil
liberties groups, have held that presentments often point an
aceusing finger at an individual without giving him any legal
recourse to defend himself. '

‘““We have been unable at this session to resolve this thorny
conflict. Accordingly, we have agreed to defer action this year
and to turn the entire question over to the Temporary State

. Commission on Revision of the Penal Liaw and Code of Crimi-
nal procedure. . ..”’ :

Accordingly, the Commission undertook an intensive study of the
history and background of grand jury reports and, on November
30, 1962, held a public hearing thereon in Albany. In the course of
the hearing, many well-informed witnesses, representing interested
public and private groups, offered well-reasoned statements of
position and, upon questioning by Commission members and coun-
sel,-supplied informative and cogent answers. , -

Much of the testimony offered centered on a proposed bill, pre-

pared by the Grand Jury Association of New York County, pro--

viding for limited grand jury reports. This proposal was based
largely on the Mitchell-Bonom bill of 1962. One troublesome aspect
particularly engaged the attentions of witnesses and the members
of the Commission. This was the problem of how a public official
censured in a grand jury report could be afforded a proper forum
to present his side of the story. Therefore, in the testimony—pro
and con—concerning the Grand Jury Association’s proposed bill,
much interest developed in a new feature therein which provided
that before a report is made publie, the court must conduet a hear-
ing and give any person or group of persons criticized the right to
contest the validity of the report. Such hearing was to be held in
public or in private, at the court’s diseretion.

The draftsmen of the bill envisaged this procedure as providing
an appropriate forum for the persons criticized or named in the
report. As questioning developed this point, however, its funda-
mental weakness was revealed: that all or part of the report might
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well be made public in the course of the hearing, thus defeating its
main objective. Discussion of appeal provisions of the bill—which
were substantially the same as those contained in the Mitchell-
Bonom and Brook bills—pointed up the same weakness. In an ap-
peal situation, inevitably, the record on appeal would make publie
the very information the appellate court was being called upon to
suppress or not to suppress.

As the hearing progressed, a broad spectrum of opinion was
elicited eoncerning the grand jury function. There were those who,
expressing great confidence in the good judgment of grand jurors,
favored giving the grand jury broad powers to report, unfettered
by statutory safeguards; in other words, a return to the practice
before Wood v. Hughes. Then, at the opposite pole, there were
those who felt that any statutory power to report given to the grand
jury, no matter how muech it was ringed by so-called safeguards,
was undesirable because the accused public official lacked a proper
forum, had not opportunity to cross-examine or to be represented
by counsel. Some, such as the sponsors and endorsers of the Grand
Jury Association’s proposal, adopted the middle ground, namely,
to give the grand jury only limited authority to report and sur-
round even that authority with safeguards. In sum, the hearing
was fruitful, materially aiding the Commission in its evaluation of
the problem.

Following this public hearing the Commission held a series of
meetings at which it explored and debated the philosophie, legal
and practical issues involved. It then voted on the question:
““Shall the Commission recommend a change in the present law

- respeeting grand jury reports?’’ The vote was 5 to 4 in favor of

maintaining the status quo.®

Therefore, this Commission respectfully recommends to the
Legislature that no change be made in the present law.

It is the Commission’s opinion that adequate official agencies and
machinery for investigation and report are already on the scene
and new ones are added periodically as need for them arises. Such
agencies, in the Commission’s view, are well equipped for eritical
evaluation of non-criminal behavior.

Although it recommends that the law not be changed, the Com-
mission realizes—as, indeed, its own vote on the subject indicates—
that considerable sentiment exists for restoring at least some form
of grand jury reports. In the event, therefore, that the Liegislature
is disposed to enact such an enabling statute, the Commission has
prepared, as its recommended alternative, a bill to accomplish this
result. A copy of this bill is included in this report as Appendix B

Briefly, the Commission’s proposed bill authorizes grand jury
reports for two purposes only: (1) those which criticize public
officers or employees whose acts or failures to act, though reprehen-
sible, fall short of comstituting indictable offenses; and, comple-

* Chairman Bartlett and Commissioners Conway, Halpern and Jones dis-
sented and voted for restoration of the power of grand juries to make reports,
subject to appropriate limitations and safeguards. ’
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mentary thereto, (2) those reports which exonerate such- officials
when the grand jury finds that they have been falsely accused.®
The Commission also carefully considered, but eventually rejected,
a provision giving grand juries the additional right to submit
reports relating to matters of general public concern and contain-
ing recommendations for legislative, administrative or executive
action **

The primary funetion of the critical report is to serve as a

vehicle for apprising a publie official’s superiors of the grand jury’s
findings coupled with its recommendation that the subject official
be removed or disciplined. The court to whom such a report is
submitted is required to reject it unless the evidence adduced be-
fore the grand jury justifies the report, and each person named
therein was given an opportunity to testify before the grand jury
prior to the submission of the report.
. As to a report which exonerates a public official, the court may
accept it only if its rendition was requested by the subject official.
Thus, the situation is avoided wherein an exonerating report brings
to public attention for the first time a matter involving an official
which had not theretofore been publicized. Hither type of permis-
sible report may be suppressed temporarily by the eourt in the
interests of justice.

One major respect in which the proposed bill differs from those
introduced at the 1962 session and the one discussed at the Com-
mission’s public hearing is that this bill, unlike the others, contains
neither hearing mnor appeal provisions. Not only are such pro-
cedures unnecessarily complicated and eumbersome but they prob-
abily would fail, ultimately, to serve the purposes for which they
were intended.

In drafting this bill, the Commission sought to achieve a realistic
balance that would restore to the grand jury—though in limited
fashion—some of its pre-Wood v. Hughes functions, yet would,
consistently therewith, afford effective protection of the rights of
individuals who become involved in these investigations. As a
result, the permissible scope of grand jury reports in the proposed
bill is substantially more limited than was the case before Wood v.
Hughes, while the bill itself is less ponderous than those introduced
at the 1962 session and the one discussed at the public hearing.

The Commission, therefore, respectfully urges that if, despite its
recommendation to the contrary, any legislation on the subject is
to be adopted, the statutory authority of a grand jury to render
reports not exceed that contained in the Commission’s proposed
bill.

* Commissioners Atlas, Pfeiffer and Wechsler opposed inclusion of the pro-
vision permitting a grand jury to issue a report exonerating a public official.
They are of the opinion that it would only create additional difficulties,
- especially where 8 grand jury, after investigation, fails to indict and fails
also, when requested to do so, to submit a report exonerating the public official

concerned.
#* (ommissioners Conway, Halpern and Jones favored the inclusion of such

power.

II. OVER-ALL REVISION OF THE PENAL LAW

A. Excision and Relocation

Tn accordance with the plan stated in the 1962 report, the Com-
mission staff systematically reviewed the approximately 1200 sec-
tions in the Penal Law in order to identify two types of provisions:
(1) those essentially administrative in nature, which, therefore,
belong in a more appropriate body of law dealing with the same
or cognate subject matter; and (2) those which should be repealed
because they have no further utility due to changed economic and
social conditions, or because they duplicate sections in other chap-
ters of the Consolidated Laws, or because they have been held un-
constitutional. Staff memoranda summarized the scope of sections
thus identified, cited relevant statutes and background material,
and recommended specific dispositions. These explanatory memo-
randa were cireulated for comment to the respective governmental
departments and agencies concerned, to bar associations, and to
numerous interested organizations and individuals. The replies
received have furnished valuable assistance to the Commission.
This study, now substantially completed on the staff level, will
again be reviewed by the Commission before formal recommenda-
tions are made. Ultimately, these decisions, cast in bill form, will
be presented to the Legislature concurrently with the submission of
the revised Penal Law and Code of Criminal Procedure. A tabular
summary of the tentative proposals relating to excision and reloca-
tion appears in Appendix G of this report.

The first phase of this initial project involved the identification
of Penal Law sections which are essentially of a regulatory or
administrative character, i.e., provisions that could be more suit-
ably housed in other bodies of law dealing with the same or similar
subject matter.

The following Penal Law sections illustrate the kind of provision
that is being recommended for relocation elsewhere. Penal Law
§ 185-a regulates the sale of baby chicks. The suitable place for this
provision is Agriculture and Markets Law Article 15-A, ‘‘Sales of
Baby Chicks.’’ Penal Law §§ 188-a and 943, relating to auctions,
can properly be placed in General Business Law Article 3, ‘“ Auc-
tions and Auctioneers.”’ Article 26 of the Penal Law, ‘‘Banking,”’
should be transferred to the Banking Law. Penal Law § 440 re-
quires the filing of certificates in the office of the county clerk
by persons conducting a business under an assumed name or as
partners. Penal Law § 964 authorizes an injumection to restrain
an actual or threatened use of a corporate or trade name with
intent to deceive. Both sections are of such a regulatory and eivil
nature that they properly belong in the General Business Law.

As was pointed out in the last report, many chapters of the Con-
solidated Laws, other than the Penal Liaw, provide ¢riminal sane-
tions for violations of some or all of their sections. These provi-
sions, though rarely the basis for prosecution are, nevertheless,
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integral parts of the criminal law of this State. The Commission
staff estimates that scattered among these chapters outside the
Penal Liaw there are about 2000 misdemeanor and about twenty
felony provisions. Several chapters in the Consolidated Laws have
a ‘“‘dragnet’® clause stating that a violation of any section in the
chapter, or of a particular article therein, constitutes a misde-
meanor [e.g., Agriculture and Markets Law § 41, Banking Law
§ 71, Multiple Dwelling Law § 304, and Public Service Law § 56].
Approximately one-half of the sections in the General Business Liaw
contain misdemeanor sanctions. Some sections in the Penal Law
expressly state that a violation of a specific section or article, or
any section, in some other chapter of the Consolidated Liaws consti-
tutes a misdemeanor [e.g., §§ 446, 783, 1878].

- Although the Banking Liaw contains numerous penal sanctions,
there are, nevertheless, in Penal Law Axrticle 26, ¢‘Banking,’’ fifteen
sections relating to sueh technical matters as investment of bank
funds in securities, the issuance of certificates of deposit, loans,
insolvency ete. Imsurance, labor and public health are illustrative
of some other areas in which the Penal Law contains only a frac-
tional part of the criminal law relating to the subject. Compound-
ing the difficulty is the absence of a workable index to the presence
or content of these hundreds of criminal sanctions outside the
Penal Law. This structuring of the New York criminal laws is a
hindrance rather than an aid to the researching of penal sanctions
in any specialized field, for at least two bodies of law must be
canvassed.

This structural dichotomy is due historically to shifting concepts
of the appropriate location of penal provisions in New York’s
general laws. The Revised Statutes of 1828, for the first time,
codified the traditional areas of criminality into a single chapter,
“Crimes and their Punishment.”” Other penal sanctions, e.g., those
relating to banking, were placed in the Revised Statutes among the
several subg ects to which they were related. A regulatory provision
was not isolated merely because it earried a eriminal penalty.” Com-
pilers of subsequent editions of the Revised Statutes followed this
scheme and inserted new legislation ‘‘in those titles and articles
where the same or similar subjects are contained.”’ [Preface to
Revised Statutes, 3rd Ed. (1846)].

In 1857, David Dudley Field and two others were appomted by
the Lemslature as Commissioners and charged with the task of
codlfymg the laws of this State. By statute, they were directed to
¢ divide their work into three portlons' one containing the
pohtlcal code, another the civil code, and a third the penal code.
The . penal code must define all the crimes for which persons can
be pumshed and the punishment for the same.”” [Laws 1857,
ch. 266]. In 1864, when the draft of a Penal Code was sublmtted
the plan followed was briefly outlined:

“In compiling the system of Penal Law embodied in this
Code, the following have been the leading objects of the Com-
missioners: 1. To bring within the compass of a single volume
the whole body of the law of erimes and punishments in force
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within this state. . . . The value of the Penal Code must ulti-
mately depend, in great measure, upon its containing provi-
sions which embrace every species of act or omission which is
the subjeet of eriminal punishment.’”’ Draft of a Penal Code
for the State of New York, iii-iv, (1864).

After the enactment of the Penal Code in 1881, the next reclassi-

fication occurred when the present Penal Law was adopted in 1909,
This law, drafted by the Board of Statutory Consolidation, was
simply a rearrangement of the old Penal Code without any change
of substance. However, many other chapters of the Consolidated
Laws, adopted simultaneously with the Penal Liaw, contained
eriminal penalties. Field’s concept of a ‘‘single volume of crimes’’
was recognized as unworkable by the consolidators because at about
this time the area of conduect regulated by penal sanctions was
expanding. Much of this regulation, as noted before, is done by
penal statutes not incorporated in the Penal Law proper.
. What eriteria should determine which provisions belong in the
Penal Liaw and which belong in some other body of law? This
Commission has adopted the view that a sound penal code should
not cover the entire field of eriminality, but instead, should com-
prise the more fundamental and familiar offenses. Sections in the
Penal Law that are essentially regulatory or administrative in seope
should be relocated in other bodies of law dealing more fully with
the activity regulated or with cognate subject matter. That, gen-
erally, has been the approach taken in Illinois and Wisconsin which
have recently revised their penal codes.

The following Penal Law sections are offered as illustrations of
the type of a,naehromstlc provision being recommended for repeal.
Section 443 prohibits the transfer of tlckets issued by the People’s
Institute entitling a person to a reduced fee for admission to any
dramatic performance; this institute ceased operating twenty-five
years ago. Section 1194 relates to the premiums charged by a
marine insurance corporation for insurance of property transported
upon. the canals of this State. Inquiry by the Commission reveals
that the situation which this section was designed to correct no
longer exists. Sections 1960-1964, relating to the quarantine of
““yessels arriving in the port of New York,”’ have no utility today
because the Federal Government has assumed and now exercises
quarantine jurisdietion over vessels entering the port of New York.
Additionally, under Section 556—4.0 of the Administrative Code of
the City of New York, the City Department of Health is vested
with broad authority to inspect and quarantine vessels entering the
port of New York.

Among the Penal Law sections that are duphcatlve of provisions
in some other chapter of the Consolidated Laws are §§ 435-a, 435-b
and 435-¢, relating to the sale and labeling of Kosher food products;
these three sections are similar to Agriculture and Markets Law
§§ 201-a, 201-b and 201-c. Penal Law § 1276, forbidding the use
of unsafe scaffolding and hoists, duplicates Labor Law § 200.
Penal Law § 1743, relating to the sale of specified poisons, dupli-
cates Education Law § 6813. Penal Law § 1980, proscribing certain
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conduct by railroad officials, is covered by Public Service Law
§§ 15 and 46. The subject matter in Penal Law Article 216,
““Weights and Measures,’’ is covered in a much more comprehen-
sive and meaningful manner in Agriculture and Markets Law
Article 16, *“Weights and Measures.”’ :

- Among the Penal Liaw provisions held unconstitutional is § 436-d,
prohibiting the sale of periodicals from which the title page or other
identification marks have been removed or obliterated [People v.
Bunis, 9 N. Y. 2d 1 (1961)]. The two sections in Penal Law
Article 208, ““Trading Stamps,”’ were declared unconstitutional
by New York courts [People ex rel Madden v. Dycker, T2 App.
Div. 308, (3rd Dept., 1902), People ex rel Appel v. Zimmerman,
102 App. Div. 103 (4th Dept., 1905)]. In 1915 the Attorney-
General of New York was of the opinion that these two sections
were dead-letters [1915 Atty. Gen., Vol. IT, 379]. In the following
year, the United States Supreme Court upheld, against a challenge
based on the Fourteenth Amendment, legislation prohibiting the
use of trading stamps [Pifney v. Washington, 240 U. S. 387
(1916)]. In 1959 the Attorney-General issued an opinion stating
that despite the Supreme Court’s ruling ‘‘the cited decisions of the
Courts of this State are final and conclusive as to the unconstitu-
tionality of these sections under the State Constitution.’’. [1959
Atty. Gen. 96].

This reorganization of administrative material in the Penal Law,
coupled with the compilation of a ecomprehensive index addressed
to the totality of New York’s criminal laws, will facilitate the
finding of law applieable to a specialized field. Excising Penal Law
provisions relating to baby chicks, pocket billiard rooms, budget
planning, ferries, passage tickets, and the like will lend stature and

. dignity to the formulations contained in the revised penal code.

B. Internal Revision of Basic Material

‘While the Penal Law is being thus stripped of its dead wood,
surplusage and unwelcome encumbrances, the basic erimes and
articles are being analyzed, re-appraised, condensed, regrouped and
re-written. Many new sections and articles, accompanied by exten-
sive explanatory reports and memoranda, have been formulated by
the staff, though not as yet approved by the Commission. Among
these are completely revised articles and sections dealing with homi-
cide, burglary, arson, malicious mischief, perjury, contempt, gam-
bling and the vast area that includes disorderly conduct, vagrancy,
riot, nuisance and related offenses. In the process of revision are
other sections and articles involving bribery, extortion, larceny and
related crimes, and sex offenses.

_ From the standpoints of both substance and form, most of these
tentative new articles present drastic changes from the existing
ones dealing with the same areas; and one prominent feature per-
vading this new material is that the number of sections covering
any particular field of erime is greatly reduced.

INustrative is a new homicide article—virtnally completed except
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for two or three as yet unsettled controversial points—which not
only presents an entirely new structure of crimes and penalties but
numbers only seven sections in contrast to the twenty-three con-
tained in the existing article (Art. 94; §§ 1040-1055). Since this
proposal, along with others mentioned below, is soon to be circu-
lated for study with a detailed explanatory memorandum, a com-
plete deseription of the article and all its novel facets will not be
attempted here. :

One of its features is a single, degreeless murder statute, replac-
ing the existing two-degree pattern. Containing three subdivisions,
this section defines the three traditional, basic forms of murder:
(1) intentional killing, (2) the wanton or depraved type, and (3)
felony murder.

Eliminated here is the ephemeral and frequently unintelligible
distinction between intentional killing which is deliberate and
premeditated [presently first degree murder (§ 1044, subd. 1)] and
that which is not deliberate and premeditated [presently second
degree murder (§ 1046)]. Although the determination of whether
premeditation oceurred in any particular case often boils down to
no more than an intellectual exerecise in semantics, premeditation
or the lack of it is nevertheless the yardstick under existing law
which measures the defendant’s crime as first degree murder,
requiring the death penalty, or as second degree murder, entailing
a prison sentence of from twenty years or more to life.
~ Incorporated in the revised article is the new penalty and sen-
tencing pattern of the bill (previously described in the discussion
of ““Capital Punishment’’) being submitted by the Commission at
the 1963 legislative session. In this scheme, the sentence for any
form of ‘‘murder’’ is either death or a specified prison term. The
determination, made by the jury or court, does not depend upon
narrow factual issues of the case such as premeditation, but upon
a variety of considerations some of which reach beyond the case
itself and delve into the defendant’s background and history.

Another important aspect of this revised homiecide article is a
complete overhauling of the field of manslaughter. The current
manslaughter sections present two degrees (Penal Law §§ 1050,
1052). Bach statute contains several subdivisions and subeclauses,
devoted to a variety of miscellaneous kinds of killings. There is
little order or structure to either statute and, in both substance and
form, the provisions are frequently unclear and sometimes illogical
as well as prolix. The more familiar types of homicides found
therein include so-called misdemeanor-manslaughter, killings in
‘“the heat of passion’’ and those resulting from ““culpable negli-
gence’’ (§ 1050, subds. 1, 2; § 1052, subds. 2, 3).

‘While the existing manslaughter sections cover a host of offenses,
many of which are superfluous and some downright purposeless,
they actually fail to prescribe at least two basie common law forms
of manslaughter which definitely belong in any homicide article.

One of these is a killing perpetrated by an act coldly committed
with intent to infliet substantial physical injury upon the vietim,
though not with homicidal intent. This is not manslaughter, nor
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any other form of homicide, under the existing article. Only if the
assault is committeed ‘‘in the heat of passion’’ do the manslaughter
provisions apply (§ 1050, subd. 2; § 1052, subd. 2).

Another traditional and sound form of manslaughter, emanating
from the common law and carried over into the law of most Ameri-
can jurisdietions, is that which takes cognizance of an intentional
killing eommitted in the ‘‘heat of passion’ or under comparable
mitigating cireumstances. The true theory of this crime is that a
killing which ordinarily would, by virtue of its intentional charae-
ter, constitute murder, is reduced to manslaughter by virtue of
‘“heat of passion’ or whatever standard of mitigation prevails in
the partieular jurisdietion. Homicidal intent and ‘“heat of passion’’
are not inconsistent comcepts, as the Penal Law now depiets them
(8§ 1050, 1052), but consistent and correlative ones. ‘‘Heat of
passion’ is not an affirmative element of manslaughter, as under
the existing statutory pattern, but a m1t1gat1ng faetor whleh
reduces mu1de1 to manslaughter.

Bearing in mind these two above-described fundamental forms
of manslaughter——(l) a killing by an act coldly and deliberately
intended to infliet bodily harm, and (2) an.intentional killing com-
mitted in the heat of passion or other extenuating circumstances—
it becomes apparent that the existing manslaughter sections mis-
conceive both offenses and, because of this, inadvertently fail to
proseribe either. -Examination of certain eurrent manslaughter
provisions (§ 1050, subd. 2; § 1052, subd. 2) proves persuasive that,
while vaguely aware of these two offenses, the Penal Law has so
confused them as to leave a gaping hole in this area of homicide.
The revised article in question plugs this gap with two manslaugh-
ter provisions squarely deﬁnmg those crimes.

Equally subject to eriticism is the handling of mvoluntary man-
slaughter in the existing article. The Penal Law’s second degree

maunslaughter statute includes homicide committed by ““culpable -

netrhorenee” (§ 1052, subd. 3). The same subdivision then proceeds
to Tist or pa1t1eu1ar1ze a host of specific kinds of acts, all of a negli-
gent character, which constitute second degree manslaughter when
death results: negligent use of machinery, overloading passenger
vessels, nenrhgently operating steam boiler, and the like.

The second degree manslaughter sectmn (§ 1052) is followed by
three other seetions proscubmg further homicides of the negligence
variety but mnot labeled manslaughter: ‘‘Criminal negligence in
operation of vehicle resulting in death’ (§ 1053-a), ‘“‘Criminal
negligence while engaged in hunting resulting in the death of
another”” (§ 1053-¢), and “‘Criminal negligence in operation of
vessel resulting in the death of another’” (§ 1053-e). These crimes
carry penalties entailing a maximum prison term of only five years
(8§ 1053-b, 1053-d, 1053-f) in contrast to second degree man-
slaughter’s “fifteen year maximum (§ 1053). The purpose, at least
insofar as the vehicle homicide seetion (§ 1053-a) is concerned, is
to provide a crime of homicide for fatal automobile neghrrenee
cases carrying less stature and punishment than does ‘‘manslaugh-
ter,”’ the theory being that juries are reluctant in this type of case
to convmt of manslautrhtel with its severe penalty.
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The proposed article considerably changes the pattern of this
entire area. Bliminating all narrow or particularizing provisions,
sections and crimes addressed to specific kinds of negligent acts
(e.g., vehicle homicides, overloading steamboats, ete.), it preseribes
and precisely defines two terms or standards which apply to and
cover every form of involuntary manslaughter of the negligence
genus. The two terms in question are ‘‘eriminal negligence’’ and
““recklessly.”” These definitions, and the whole theme of the pro-
posed article in this respect, are substantially taken from the recent
Model Penal Code of the American Law Institute (§§ 2.02,
210.3(1) (a), 210.4).

‘Without here analyzing those definitions, it may be said that the
reckless brand of homicide is more culpable than the eriminally
negligent type; and, hence, that homicide committed ‘‘recklessly’’
is graded as a more serious crime than homicide committed by
“‘eriminal mnegligence.’” DMore specifically, one who ‘‘recklessly
causes the death of another person’’ is guilty of manslaughter; and
one who causes death through ‘‘criminal negligence’’ is guilty of
thelesser erime of ‘‘ eriminally negligent homicide.”’

These two crimes or forms of homicide would replace not only
the general ‘‘culpable negligence’’ provisions of the existing second
degree manslaughter statute (Penal Law §1052, subd. 38) but the
numerous partieularized negligence offenses of the same statute and
of the three previously mentioned ensuing sections (§§ 1053-a,
1053-¢, 1053-e). Eliminated in this structure are all the Penal
Law’s special and little used negligent homicide provisions relating
to use of machinery, mischievous animals, overloading passenger
vessels, mismanagement of boilers and other apparatus of steam-
boats and 1a11ways aets of intoxicated physicians, keeping of gun-
powder and explosives (§ 1052, subd. 2), operation of vehicles
(§ 1053-a), hunting accidents (§ 1053-¢) and operation of ships

- (§ 1053-¢). Just why these narrow provisions or offenses are neces-

sary and why the proposed general standards of eriminal negli-
gence and recklessness cannot readily and adequately be applied to
fatally remiss conduect in these particular fields, is not apparent.
If a fatal act is committed with ‘‘criminal negligence’’ as here
defined, the offender is guilty of ‘‘criminally negligent homicide’’
whether the act relates to a steamboat, an automobile, a building
construction job or any other item, project or field of endeavor;
and if the fault involved does not amount to ‘‘eriminal negligence,’’
1o form of homicide is committed. If the faulty conduet, regardless
of its specific nature, transeends ‘‘criminal negligence’’ and falls
within the more culpbable concept of recklessness, it constitutes
manslaughter.

Also representing a drastic change from the existing Penal Law
pattern is a tentative new ‘‘Gambling’’ article. Designed to replace
two existing articles entitled ‘‘Gambling’’ (Art. 88) and “‘Lot-
teries’’ (Art. 130), it reduces the whole field to six sections in
contrast to the fifty-four now found in the Penal Law. This is
accomplished largely by analysis of the prolific existing provisions
and by ascertainment of certain basic principles which mhost of them
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reflect. The theme of all the present gambling erimes is that the
mere player in any particular gambling game, scheme or enterprise
is not guilty of any crime, but that anyone who directly or indi-
rectly creates, promotes, operates or in any way, other than as a
player, advances the ends of a gambling project, is guilty of a
crime. This theme is repeated over and over again in a host of
se;ctions ac'{dressed to specific forms of gambling schemes and de-
vices: ordinary games of chance, policy, lottery, bookmaking, slot
machines and other machines capable of gambling use. Partly
through a careful set of definitions of elementary terms, the tenta-
tive revised article finds a common denominator and erystallizes it
in the form of a tent-like crime entitled ‘‘ Promoting gambling activ-
1ty._” Without itemizing every form of gambling scheme and the
various facets thereof, as is the existing pattern of the Penal Law.
this proposed statute, though not preseribing the only crime of the
article, applies to all persons in the entrepreneur class and none in
the player category; and, hence, without exhaustive enumeration
and specifieity, it covers all types of gambling operations whether
in the nature of policy, lottery, bookmaking or any other form of
gambling. '

The condensation approach in question is also evidenced by
another tentative article devoted to a vast area of largely minor
offenses which sprout at random all over the Penal Law and the
Code of Criminal Procedure as well. Broadly speaking, the field
in question comprises offenses resulting in publie disorder, disturb-
ance and inconvenience; unsavory conduct of a public ‘‘loitering’’
nature, and acts of a public or semi-public character which harass
annoy or alarm individual persons rather than the public in generai
or segments thereof. Falling into this ecategory are literally dozens
of scattered sections in the Penal Law and the Code. Some contain
numerous subdivisons, and the totality of provisions and offenses
of this nature actually runs into the hundreds. Among the erimes
and offenses of this classification are disorderly conduct, vagrancy,
disorderly persons, tramps, public intoxication, nuisance rzi:otané
unlawful assembly. The disorderly conduet and va,grancj;r statutes
to name two (Penal Law § 722; Code Crim. Proc. § 887 ) contain
a wide variety of offenses, many of which are of a dubiou,s nature
and appear archaie in both substanee and phraseology.

The new, proposed article was arrived at by culling out the
manifold provisions of the indicated sort; analyzing the field in its
entirety; eliminating many archaic and useless offenses; classifying
the residue—together with other offenses not presentl’y defined—
into natural categories; and, finally, arranging the resultant ma-
terial in a new format consisting of relatively few sections.

The best illustration of this techmique, perhaps appéars in a
revised ‘‘Malicious Mischief’’ article. As pointed out’a,t some length
In the 1962 report, the existing malicious mischief article (Penal
LaW. Al:t. 134) constitutes an example of unbridled itemization and
speel.ﬁe_n;y. It contains twenty-five sections, some with numerous
subdw;smns and sub-clauses which ramble on with interminable
verbosity. A vast portion of the article is devoted to completely
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unnecessary enumeration of hundreds of different kinds of property
subject to eriminal destruction. Some of the provisioms, on the
other hand, prescribe crimes which are not of the malicious mischief
genus at all but belong in other articles, such as larceny or public
safety.

Thsé proposed, tentative article substitutes for this whole strue-
ture three simple, concise sections defining three graded forms of
malicious mischief. These three sections cover every genuine
malicious mischief erime found in the present multiple-provisioned
malicions mischief article and some which belong there but have
been misplaced in other articles. Some of the offenses of the existing
article, not being truly of the malicious mischief genus, have heen
deliberately excluded with a view to eventual inclusion in other new
articles representing more natural repositories for them.

The revision work with respect to sections and articles dealing
with some of the more familiar erimes, such as burglary, arson and
perjury, does not ordinarily present as formidable a task from the
standpoint of structural reorganization. However, numerous im-
portant changes of substance are proposed and these, in turn,
require formal arrangements strikingly different from those of
existing articles.

In dealing with burglary, for example, a significant substantive
change appears in the elimination of a breaking as an element of
that erime. Presently, burglary, a felony divided into three degrees,
consists of breaking and entering premises with intent to commit a
crime, the degree depending upon the presence or absence of
certain specified cireumstances (Penal Law §§ 402-404). Absent
a breaking but with the same eriminal intent still present, the crime
is reduced to a misdemeanor, namely ‘‘Unlawfully entering build-
ing” (§ 405). If no intent to commit a erime in the invaded
premises ean be established, the intrusion ordinarily is not criminal
at all even though it was perpetrated by a breaking (cf. § 2036).

The main defects in this structure are: (1) that the requirement
of a breaking for the felony of burglary places too much emphasis
and importance upon that technical factor, especially since the term
““breaking’’ is judicially construed so broadly as to render many
unlawful entries burglaries even though no force in a realistic
sense is used; and (2) that the absence of any offense covering
situations where intent to commit a crime in the premises entered
cannot be established, leaves an appreciable gap in the criminal law,
especially since such intent, even though realistically evident, is fre-
quently difficult to prove by case law standards.

The revised article rectifies the latter deficiency by preseribing a
erime of ‘‘‘Criminal trespass,”’ containing three degrees, which is
committed by unlawful entry into or upon premises regardless of
whether intent to commit a crime therein can be established. It
then preseribes the higher crime of burglary, in two degrees, which
is committed by an unlawful entry with intent to commit a erime.
As in several other jurisdictions, the oceurrence or non-occurrence
of a breaking is immaterial, and the word is nowhere mentioned in
the proposed statutes.
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Further significant changes of substance, accompanied b -
priate changes of form, have been made in otherprevisedya?tgglle‘az
including those dealing with arson and perjury. With respect to
the latter crime, the existing law predicates two degrees of perjury
and makes the materiality of the false testimony the element which
raises the crime to the first degree (Penal Law §§ 1620-a, 1620-b).
‘While not abandoning the rather loose coneept of materia’]ity as an
aggravating factor for grading or degree purposes, the revised
article also notes and employs another kind of distinetion bearing
upon the relative seriousness of different types of false swearing
This involves the kind of statement which is the subject of a per:
jury charge. Traditionally, and as defined in the Penal Law.
perjury consists of false swearing in almost any form, from mere
afﬁdav;ts which never reach a court to #rial testin;ony In a
realistic sense, actual testimonial falsehood is usually more cul-
pable than sworn falsehood in an affidavit, especially one prepared
by a lawyer for the affiant’s signature. The existing perjury
article does not take cognizance of this distinetion (see § 1620)
but the revised article does. With a new three-degree format. it
uses both the testtmonial and materiality eonsideraztfions as fact,ors
of aggravation. This, it is believed, makes for a more equitable and
rez%[‘]ilsm% gradljng system.

e foregoing is not intended as a thorough descripti
staff’s work in this field up to the present timeg, but as ;pntliglclﬁzﬁtii;ohg
of.the type of revision being undertaken with respect to the main
crimes and the body of the Penal Liaw. Tt is contemplated that, in
the near future, a series of suggested new articles of the sort’re—
ferre@ to, together with explanatory memoranda, will be compiled
and eu'cul?,ted for Stl.ldy among bar associations and other agencies
?:;Eihsl I;l_lbhc z(iind hlpll‘ivate, which have a special interest in such
gislation and which are so consti i
o and ituted as to be capable of offering

C. Structural Regrouping

As indicated in the 1962 report, an entirely new stru
Penal Law is contemplated. In brief, thz present C;F;'lfa%éiﬁgi
forn_mt is to be replaced by a category arrangement (e.g., Crimes
against the person, Crimes against property, ete.). 7 '

Following considerable experimentation in the devising of cate-
gory formatg,_ﬂ; has been decided to postpone this task until the
nternal revision of the basie material is almost complete, The
experience of the staff indicates that no purpose is to be served by
over-all grouping activity until virtually all the components are
constructed and ready for final assembly. '

III. THE CODE OF CRIMINAL PROCEDURE

While the Commission has in the first instance been addressing
the major share of its effort to a full-scale study of the Penal Law,
it has also been analyzing the existing provisions of the Criminal
Code with a view toward providing a workable foundation for the
Code’s ultimate revision. When revision of the Penal Law has been
substantially completed, the Commission will be in a position to de-
vote its total time to the Criminal Code. It is envisaged, in light of
the preliminary groundwork on the Code, that the general direction
which the Code revision ought to assume will have become crystal-
lized, thereby expediting the remaining task of the Commission.

The Criminal Code, adopted by the Legislature in 1881, was the
product of a Report in 1850 by the then Commissioners of Practice
and Pleading. It has never been the subject of general revision,
although such an effort was made in the 1930’s by the Commission
6n the Administration of Justice.

Some of the Code’s weaknesses and deficiencies, and the nature
and scope of some of the problem areas may be mentioned.

Structurally, the Code moves chronologically from provisions
relating to arrest, through the subjects of grand jury, indictment,
arraignment, pleas, trial, judgment, and appeals. Many provisions,
however—seemingly the result of sporadic piece-meal amendatory
legistlation through the years—are seattered throughout the Code
with little in the way of order and consistency. An unfortunate,
albeit convenient, residuum for a varied assortment of material is
Title 12 of Part IV, appropriately entitled ‘‘Miscellaneous Proceed-
ings.”” In this Title (whieh follows the ‘‘ Appeals’’ Title), in addi-
tion to detailed and tmnecessarily strung-out provisions relating to
“Bail”’ (§§ 550-606)— which ought to be located in an earlier
portion of a Code—the gamut is run from provisions dealing with
“‘Txamination of Witnesses, Conditionally’’ (§ § 620-635), ‘‘Com-
promising Certain Crimes by Leave of the Court’ (§§ 663-666),
through ‘‘Disposal of Property, Stolen or Embezzled’ (§ § 685-
691), to ““Reprieves, Commutations and Pardons’” (§§ 692-697).

Similarly, although the main provisions relating to the grand

jury are found in § § 223-272-a, other provisions appear toward the
end of the Code, under Title 14 of Part VI, relating to ‘‘Grand
Jury Stenographers’ (§§ 952-p to 952-y). Section 952-t, which
constitutes the statutory basis for the significant motion to inspect
grand jury minutes is, misleadingly, entitled ‘‘Stenographers’
duties.”” An obviously more appropriate location of the statutory
authority for such motion would be in the main ‘‘grand jury’’
provisions (§ § 223-272-a), or under a new head such as ‘‘motions’’
generally. It is further noteworthy that another isolated provision,
§ 39, dealing with the jurisdiction of the County Courts, expressly
provides that the County Court has jurisdiction, concurrently with
the Supreme Court, ‘“‘to determine any motion for an order of
inspection of such grand jury minutes.”’
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Again, provisions relating to insanity are wi i
throughout the Code. Section 336 provides; that a pél{:;,yofdlilslls)zgsiig
may be interposed at the arraignment. Section 454 describes the
commitment procedure consequent upon an acquittal of a defendant
on the ground of insanity. Section 495-a describes the proceeding
available at the instance of the Governor where ‘‘a defendant in
confinement under sentence of death appears to be insane’’ (see
also, §§ 498, 499). Sections 658-662-f deal with the procedures
available for ‘_‘Inquiry into the Insanity of Defendant, before or
during the.T.mal, or after Convietion.’’ The misplacezﬁent of the
latter provisions becomes plainly evident when the material that
precedes and follows is noted: ‘‘Examination of Witnesses on Com-
mission’” (§ § 636-657) and ““Compromising Certain C’rimes by
Leave of :che Cour’g” (§ § 663-666), respectively. Sections 870-876
relate to ‘Proegedmgs when a Defendant appears to be Insane or
a Men_tal Defecnve: ?? Again, it may be worthy of note that the latter
‘I?%tl;ejl;al 1sClsand]\;mche<_i Retw’een such unrelated material as the

orm Close Pursuit Act’ 860 ¢ i
inil\;fa%rants” T 887-898~a).( § ), and ““‘Proceedings Respect-
Anot er'eategory’ illustrative of the seattering of provisions deals
gilglgt(};i %gfge)x.ldant s representation by counsel (see e.g., § § 8, 188,

The unnecessary stringing-out of material dienifi i :
able separate sections, constitutes a further W?aﬁfgsbzvbﬁmggz
meates the Code. Illustrative of such disseminated material are the
sections found under the following major heads: “‘Security to Keep
the Peace’” (§§ 84-99); ““Prevention and Suppression of Riots’’
(§§ 1({)%117 ); ‘‘Arrest by an Officer under a Warrant’’ (§§ 167-
176) ; ;Examl_nation of the Case, and Discharge of the Defendant
or Holding Hlm to Answer’” (§§ 188-221-b) ; ““Formation of the
Grand Jury, its Powers and Duties’’ (§§ 223-260) ; “Demurrer”’
(8§ §_321—331); and ‘“Arrest of Judgment’’ (§ § 467’—4:70) By the
s;ns;blg compression of strung-out material into a far fewer number

geaiezceté?ns, clarity, eonsistency and economy of expression may be
It may be noted that the Criminal Code in
proseribes acts for which ordinary criminal sanré}cliléllfgoci's ; ?gsizts
assortment of other penalties may be visited upon the offender
There are: two felonies (§§ 813-b, 839); twelve misdemeanoré
(§ § 1—04, 109, 507, 554-h(1), 554-b(4), 611-a, 811, 812, 839, 897
‘9‘44,_ 952-u) ; two, ‘“misdemeanor and contempt’” (§ § 350 9?’,6-e) :
mlsdeamfeanor and treble damages’’ (§ 554-b 4)); ‘‘misd,eme211101i
and f(_)rfelture of office’” (§ 220); seven, “crimlznal eontemi)t”
(§§ 554 (9), 618-a 619, 635, 729, 776, 952) ; and other penalties of
a varied sort. This state of affairs, of course, suggests questions
which in time must be met: whether, or to what extent, a ptocedurai
;g%e “?llllg:[llllt tcic 1eon‘rai_n sanctions of a penal nature for its violation;
ether the more appropri iptions is in
SOI,“:L[l‘?l oibor o obne, ?pp priate home of such proscriptions is in
ere are a number of provisions in the Co ich. it i
templated, will be included in some form in thei‘iv‘;slélshlsggallsﬁgrﬁ-
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The material relating to ‘‘Vagrants’® (§§ 887-898-a) and ‘‘Dis-
orderly Persons’ (§ § 889-918) is illustrative. These sections
involve substantive offenses which do not belong in a procedural
Code. Indeed, as mentioned in an earlier part of this report, in
connection with the Commission’s task of revising the Penal Law,
these Code provisions, together with the related offenses found in
the Penal Law (e.g., ‘‘Disorderly Conduet, § § 720-727; ‘‘Intoxica-
tion in a Public Place,”’ § 1221), are being studied with a view
toward arriving at a general restatement of this class of offenses.

Provision such as § § 79-81, dealing with the lawfulness of force
to prevent the commission of a crime, will also, it is contemplated,
be eliminated from the Code. These provisions are duplicative of
the broader Penal Law provisions, §§ 42 and 246, and, in any
event, belong in a substantive penal code. The Commission, of
course, will consider these Code provisions when it addresses itself
to the general study of principles of ¢‘justification’’ and ‘‘excuse”
as part of its revision of the Penal Law. :

There are many Code provisions which substantially duplicate
provisions found in the Penal Law. The following are illustrative:
§ 108 of the Code and § 2095 of the Penal Law; § 133 of the Code,
and § § 735 and 1713 of the Penal Law; § 169 of the Code, and
§ 1848 of the Penal Law; § 182 of the Code, and § 1849 of the
Penal Law. The questions raised here are whether such provisions
are to be retained ; if so, what form are they to assume, and in which
body of law will their inclusion be more appropriate? ,

There are a host of other Code provisions which probably will be
relocated in some form with related provisions in some other body
of law. The following is illustrative of this class of provisions:
“Duties of Public Officers in Enforcement of Laws Relating to
Animals’’ (§§ 117-a to 117-f); “‘Proceedings against Corpora-
tions’’ (§§ 675-682); ‘‘Proceedings Respecting the Support of
Poor Persons’ (§§ 918-926); ‘‘Proceedings Respecting the Sup-
port of Patients and Inmates of Certain State Institutions’’
(§§ 926-a to 926-g); ‘‘Violations of the Provisions of the Penal
Law Relating to the Manufacture or Sale of Spurious Silverware
or Goldware’” (§ § 952-a to 952-g).

Of course, antiquated provisions will be discharged and archaic
language found in some of the statutes will be modernized.

Another Code weakness might be regarded as antithetical to a
deficiency noted earlier—a tendency throughout the Code to string
out provisions. It is the inclusion toward the end of a section of
language whiceh is sufficiently significant and important to warrant
independent treatment under a separate head. At the same time,
the latter weakness constitutes an aggravation of the earlier-noted
deficiency of scattering related provisions throughout the Code.
At least this is true in the sense that by dint of such misplacement,
the language (placed under an inappropriate head and in an in-
appropriate setting) may not receive the attention it deserves or
indeed may not be observed at all. The following are illustrative:
(1) Under the main head ‘‘The Verdiet’” (§§ 433-4564) appears
§ 444 which is entitled ‘‘Upon Indictment for Crime Consisting of
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Different Degrees, Jury May Convict of a

5 : ny Degree, o
Attempt to Commit the Crime; Convistion of Assgll'ﬂt upror(l)fTi?a?lr
for Murder and Manslaughter.”” Hidden at the end of-§ 444 is the
following language: ““A conviction upon a charge of assault is not

a bar to a subsequent prosecution for manslanghter or murder, if
, if

the person assaulted dies after the convietion, ”’
the end of § 928, entitled merely ‘‘Stay, upon Al()i)ea%‘?;gkg]%u%% gﬁ
Appeals, ete,’” is this highly signifieant provision: ‘“When th
judgment is of death, the court of appeals may order a new triale
if it be satified that the verdict was against the weight of evidence
or ’ia‘fauéstdlaw_r, orbthat Justice requires a new trigl.”’ enee
e Code is obviously in need of a sound ar i
;s‘cheme of deﬁmt{om. At the very end of the Cogg ui)iﬁ%: 1111?55
Geneiral Provisions and Definitions Applicable to this Code’’
(§ § 953-963) appear only four ‘‘definitions’’ (§ § 958-961). Secti
958 c:ieﬁnes “mgnatt}re,” and § 961 defines “‘county cmu:t ” Tohl1
remaining twg sections are patently redundant: § 960 aeﬁne:
Peace officer’’ as ‘‘any one of the officers mentioned in seetion on
hundred and fifty-four;’’ § 959 defines ““magistrate’’ as ‘“‘an o
of the’ ’maglstrates mentioned in section on: hundred and fS;I? iy
seven. St{ﬂ another provision (§ 146) defines magistrate as “Z;
officer, having power to issue a warrant for the arr%st of a person
charged with a crime. Although there are definitions interspersed
throughout the que geared to the relevant subject matterp the
are, on the whole, inadequate. In this connection, it may be ’not g
glat two statjl’tes (§ § 223 and 224) are used to define the ter?m
1 gg;?ind Jury.”” What is necessary, then, is a comprehensive scheme
efining terms of general applicability. Thus, consistency of lan
guage as well as elarity and economy of expression throughout th—
entire Code will be promoted. Of course, terms peeuliar to S eeiﬁe
subjeet matter will be defined with precision under each hea(Ii) °
N The cic,)ntent of the Code, which will be reduced to wori:able
blocks. for study purposes, will be analyzed with a view toward
modermm_ng the machinery for the administration and enforcement
of the criminal law. Particular problem areas, inter alig which
stand out and warrant deep serutiny are: arrest bail righé to and
assignment of counsel, commitment procedures n'enc’erally and
Jury, motions generally, trial procedures, appealsc post~eo;1v1g§t'n
1-e§e(;{sles, 3111% ﬁlgm%icant evidentiary matters. ’ on
ormulation of more useful subject headines wi -
taken’. The standards which will gogern thedl(:;;ssti'vligﬁg; ];]fl%;eﬁ-
C‘(_Jde s skeletal framework will be two fold: (1) related provisionfs3
will be pulled together under appropriate heads : (2) at the sam.
time, since this 1s a procedural code, a ehronologi(’aal format will be
preserved. While these interests may often be competin g
antagonistie, each requires recognition. An attempt will b s a(]il
to the extent that it is possible, to strike a congenial balancee Hace
An important problem which must be resolved during the co
of revision is what ought to be the ingredients of a soun';i ¢ rurse
dural’’ eriminal cpde,‘ as opposed to the content of g “substanptioc?;
penal law. The criteria ultimately adopted will be dispositive of‘;%e
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troublesome problem of the location of such subject matter as
“‘territorial jurisdiction’’ and ‘‘time limitations.”’ At present,
territorial jurisdietion provisions may be found in both bodies of
law (see e.g., § 188 of the Code of Criminal Procedure, and § § 735
and 1713 of the Penal Law). Virtually all the provisions dealing
with time limitations are located in the Criminal Code (§§ 141-
144-a). It may be noted that the American Law Institute has
included such provisions in the general part of its Model Penal
Code (see Model Penal Code, § § 1.03, 1.06). In any event, in the
course of revision, a continuing effort will be made to mesh the
Penal Law and Criminal Code in sueh a manner as will avoid
duplication and inconsistency, and achieve a complementary and
harmonious substantive-procedural penal scheme.

Although, as observed above, revision of the Code is in a pre-
liminary stage, certain necessary amendments of the Code are being
advocated at this time in order to complement the Commission’s
earlier-deseribed proposals dealing with the two-stage sentencing
procedure and with the insanity defense (see Appendices B, D, B).
These Code provisions are § § 308, 332, 336, 373, 377, 398-b, 451,

485, and 538.
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ApPPENDIX A

ACT creating the New York State Temporary Commission on
Revision of the Penal Law and Criminal Code. '

Laws 1961, Chapter 346, as amended by Laws 1962, Chapter 548.

Section 1. a. A temporary state commission is hereby created to
be known as the commission on revision of the penal law and
criminal eode. The commission shall consist of nine members to be
appointed as follows: three members shall be appointed by the
governor; three members shall be appointed by the temporary
president of the senate; and three members shall be appointed by
the speaker of the assembly. Any vacanecy that occurs in the com-
mission shall be filled in the same manner in which the original
appointment was made. The governor shall designate a chairman
and viee-chairman of the commission.

b. No member, officer or employee of the commission shall be
disqualified from holding any other public office or employment,
nor shall he forfeit any such office or employment by reason of his
appointment hereunder, notwithstanding the provisions of any
general, special or local law, ordinance or city charter.

§ 2. The commission shall make a study of existing provisions
of the penal law, the code of eriminal procedure, the correction law
and other related statutes, and shall Prepare, for submission to the
legislature, a revised, simplified body of substantive laws relating
to erimes and offenses in the state, as well as a revised, simplified
code of rules and procedures relating to criminal and quasi-criminal
actions and proceedings in or connected with the courts, depart-
ments and institutions of the state, affecting the rights and remedies
of the people. More specifically, the commission shall make such
changes and revisions as will:

a.. restate, enumerate and accurately define substantive pro-
visions of law relating to erimes and offenses by adding or amend-
ing language where necessary so as to improve substantive content
and remove ambiguity and duplication ;

b. eliminate existing substantive provisions of law which are no
longer useful or necessary;

¢. rearrange and regroup, topically, substantive provisions of
law so as to make for orderly and logical grouping of related
subject matter;

d. reappraise, in the light of current Inowledge and thinking,
existing substantive provisions relating to sentencing, the imposing
of penalties and the theory of punishment relating to erime;

e. provide for equality of treatment of all persons accused of
erime regardless of their financial means;

.f. Simplify and improve court procedure so as to shorten the
time now spent between arrest and disposition in eriminal cases

and to facilitate the processes of arraignment, indietment, trial
and/or sentence;
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g. establish greater uniformity of procedure in the various
eriminal courts in the state;

h. improve existing trial procedures for the determination of
factual issues relating to guilt or innocence, sanity or insanity, or
any other defenses known to criminal law;

i. reduce costs of trials and appeals;
j. regulate existing procedures for commitment of persons to the
various state institutions;

k. improve the quality and efficiency of police and court per-
sonnel and the various services which they provide.

" For the accomplishment of its purposes, the eommissmr; sha.ll.be
authorized and empowered to undertake any studle.s, inquiries,
surveys and analyses it may deem relevant through its own per-
sonnel, or in cooperation with pu‘phc.and private agencies including
bar associations, research organizations, umiversities, law schools,
foundations, educational and ecivie organizations.

§ 3. The commission may employ and at pleasure remove an
executive director, secretary, counsel, consultants and such oth.er
personnel as it may deem necessary for the performance of its
functions and fix their compensation within the amounts made
available by appropriation therefor. The commission may meet
within and without the state; take testimony, subpoena witnesses
and require the production of books, records and papers; hold
public or private hearings and otherwise have all of the powers of
a legislative committee under the legislative law.

§ 4. The members of the commission shall receive no compensa-
tion for their services but shall be allowed their actual and neces-
sary expenses incurred in the performance of their duties here-
under.

§ 5. The commission may request and shall receive from any
court, department, division, board, bureau, commission or ageney
of the state or any political subdivision thereof such assistance and
data as will enable it properly to carry out its powers and duties
hereunder.

§ 6. The commission is hereby authorized and empowered to
make and sign any agreements, and to do and perform any acts
that may be necessary, desirable or proper to carry out the purposes
and objectives of this act.

§ 7. The commission shall from time to time make a report or
reports to the governor and the legislature. It shall, not later than
February first, nineteen hundred sixty-two, and thereafter not
later than February first in each of the years mne:teen_hundred
sixty-three and nineteen hundred sixty-four, make an interim report
to the governor and the legislature, and not later than February
first, nineteen hundred sixty-five, a final report to the governor and
the legislature of its studies, together with its proposed revision of
the penal law and the code of eriminal procedure.
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_§ 8. The commission shall continue in existence until March
thirty-first, nineteen hundred sixty-five.

§ 9. The sum of one hundred fifty thousand dollars ($150,000)
or so much thereof as may be necessary is hereby appropriated from
any funds in the state treasury in the general fund to the eredit
of the state purposes fund, not otherwise appropriated, and made
Jmmedlate}y available to the temporary state commission for its
expenses, including personal service and travel in and outside the
state, in carrying out the provisions of this act. Such monies shall
be payable on the audit and warrant of the comptroller on vouchers
certified or approved by the chairman of the commission or by an
officer or employee of the commission designated by the chairman.

. § 10. This act shall take effect July first, nineteen hundred
sixty-one. ' ’
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ArpEnDIX B

AN ACT to amend the penal law and the code of criminal pro-
cedure, in relation to punishment for murder in the first degree
and kidnapping.

The People of the State of New York, represented in Senate and
Assembly, do enact as follows:

Section 1. Section ten hundred forty-five of the penal law, as
amended by chapter sixty-seven of the laws of nineteen hundred
thirty-seven, is hereby amended to read as follows:

§ 1045. Punishment for murder in first degree; plea of guilty
thereto; sentence of life imprisonment by court.

1. Murder in the first degree is punishable by [death, unless
the jury recommends life imprisonment] life imprisonment unless
the death sentence is imposed as provided by section ten hundred
forty-five-a.

2 When the court and the district attorney consent, a defendant
indicted for murder in the first degree may plead guilty to murder
in the first degree with a sentence of life tmprisonment, in which
case the court shall sentence him accordingly.

3. . When a defendant has been found guilty after trial of murder
in the first degree, the court shall discharge the jury and shall
sentence defendant to life imprisonment if it is satisfied that de-
fendant was under eighteen years of age at the time of the com-
mission of the crime, or that the sentence of death is not warranted
because of substantial mitigating circumstances.

§ 2. Section ten hundred forty-five-a of such law, as added by
chapter sixty-seven of the laws of nineteen hundred thirty-seven,
is hereby REPEALED and a new section, to be section ten hundred

- forty-five-a, is hereby inserted in such law in lieu thereof, to read

as follows:

§ 1045-a. Proceeding to determine sentence for murder in the
first degree; appeal

1. When a defendant has been found gwilty after trial of murder
in the first degree, and such verdict has been recorded upon the
minutes, it shall not thereafter be subject to jury reconsideraiion.

2. Unless the court sentences defendant to life imprisonment as
provided in subdivision two or three of section ten hundred forty-
five, it shall, as promptly as practicable, conduct a proceeding to
determine whether defendant should be sentenced to life imprison-
ment or to death. Such proceeding shall be conducted before the
court sitting with the jury that found defendant guilty unless the
court for good cause discharges that jury and impanels a new jury
for that purpose.

3. In such proceeding, evidence may be presented on any matter
relevant to sentence including, but not limited to, the nature and
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circumstances of the crime, defendant’s background and history,
and any aggrovating or watigating circumstances. Any relevant
evidence, not legally privileged, shall be received regardless of its
admissibility under the exclusionary rules of evidence. :

. 4. The proceeding shall be conducted in the same order as in the
trial of an indictment as provided in section three hundred eighty-
eight of the code of criminal procedure. The court shall charge the
Jury on any matters appropriate in the circumstances, including
the law relating to the possible release on parole of a person sen-
tenced to life imprisonment.

5. The gury shall then retire to consider the penalty to be im-
posed. If the jury report unanimous agreement on the imposition
of the penalty of death, the court shall discharge the jury and shall
impose the sentence of death. If the jury report unanimous agree-
ment on the imposition of the penalty of life imprisonment, the
court shall discharge the jury and shall impose the sentence of life
imprisonment. If, after the lapse of such time as the court deems
reasonable, the jury report themselves unable to agree, the court
shall discharge the jury and shall, in its discretion, either impanel
a new jury to determine the sentence or impose the sentence of
life imprisonment. ‘

6. On an appeal by the defendant where the judgment is of
death, the court of appeals, if 1t finds substantial error only in the
sentencing proceeding, may set aside the sentence of death and
remand the case to the trial court, in which event the trial court
shall impose the sentence of life imprisonment.

~ § 8. Section twelve hundred fifty of such law, as last amended
by chapter seven hundred seventy-three of the laws of nineteen
hundred thirty-three, is hereby amended to read as follows:

. § 1250. Kidnapping [defined].

A. A person who wilfully: 1. Seizes, confines, inveigles, or
kidnaps another, with intent to cause him, without authority of law,
to be confined or imprisoned within this state, or to be sent out of
the state, or to be sold as a slave, or in any way held to serviee or
. kept or detained, against his will ; or,

2. Leads, takes, entices away, or detains a child under the age
of sixteen years, with intent to keep or conceal it from its parents,
guardian, or other person having the lawful eare or control thereof,
or to extort or obtain money or reward for the return or disposition
of the child, or with intent to steal any article about or on the
person of the child ; or,

3. Abducts, entices, or by force or fraud unlawfully takes, or
carries away another, at or from a place without the state, or pro-
cures, advises, aids or abets such an abduction, enticing, taking, or
carrying away, and afterwards sends, brings, has or keeps such
person, or causes him to be kept or secreted within this state,

. Is guilty of kidnapping, which is a felony and is punishable,
if a parent of the person kidnapped, by imprisonment for
not more than ten years and, if a person other than a parent

i
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of the person kidnapped, by [death. Provided, however, that
the jury, upon returning a verdict of guilty against a person
whom the death penalty would otherwise be imposed, may recom-
mend imprisonment of the convicted person, in lien of death, and
upon such recommendation such person shall be punished by]
imprisonment under an indeterminate sentence, the minimum of
which shall be not less than twenty years and the maximum of
which shall be for the natural life of such convicted person, unless
the death penalty s imposed as provided heretn. Provided,
[further,] that notwithstanding the foregoing [provisions] pro-
vision of this section with respect to punishment by death, if the
kidnapped person be released and return alive prior to the opening
of the trial, the death penalty shall not apply nor be imposed and
the convicted person shall be punished by imprisonment [in the
same manner as though the jury had recommended imprisonment.]
under an indeterminate sentence, the mimimwm of which shall be
not less than twenly years and the mazimum of which shall be
for the natural life of such convicted person.

B. When the court and the district attorney consent, a defendant
indicted for kidnapping upon whom the death penalty would other-
wise be imposed, may plead guilty thereto with o sentence of im-
prisonment for an indeterminate term the minimum of which shall
be not less than twenty years and the mazimum of which shall be
for his natural life, in which case he shall be sentenced accordingly.
When o defendant has been found guilty after trial of kidnapping
the court shall discharge the jury and shall sentence defendant to
mmprisonment for such an indeterminate term if it is satisfied that
defendant was under eighteen years of age at the time of the com-
mission of the crime, or that the sentence of death is not warranted
because of substantial mitigating circumstances.

C. When a defendant has been found guilty after trial of kid-
napping and such verdict has been recorded upon the minutes, it
shall not thereafter be subject to jury reconsideration.

- D. Unless the court sentences defendant to smprisonment for an
wmdeterminate term as provided in subdivision B hereof, the pro-
ceeding to determine sentence shall be as follows:

1. The court shall, as promptly as practicable, conduct a pro-
ceeding to determine whether defendant should be sentenced to
imprisonment for an indeterminate term the mimimum of which
shall be not less than twenty years and the mazimum of which shall
be for his natural life, or to death. Such proceedings shall be
conducted before the court sitting with the jury that found
defendant guilty unless the court for good cause discharges that
Jury and impanels a new jury for that purpose. ’

2. In such proceeding, evidence may be presented on any matter
relevant to sentence including, but not limited to, the nature and
circumstances of the crime, defendant’s background and history,
and any aggravating or mitigating circumstances. Any relevant
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evidence, not legally prwileged, shall be received regardless of its
adinissibility under the exclusionary rules of evidence.

3. The proceeding shall be conducted in the same order as in the
trial of an indictment as provided in section three hundred eighty-
etght of the code of criminal procedure. The court shall charge the
Jury on any matters approprigte in the circumstances, including
the law relating to the possible release on parole of a person sen-
tenced to vmprisonment for such an indeterminate term.

4. The jury shall then retire to consider the penalty to be im-
posed. If the jury report unanimous agreement on the imposition
of the penalty of death, the court shall discharge the jury and
shall ¥mpose the sentence of death. If the jury report unenimous
agreement on the imposition of the penalty of imprisonment, the
court shall discharge the jury and shall sentence the defendant to
umprisonment for an indeterminate term the mimimum of which
shall be not less than twenty years and the mazimum of which shall
be for his natural life. If, after the lapse of such time as the coust
deems reasonable, the jury report themselves unable to agree, the
court shall discharge the jury and shall, in its discretion, either
mpanel o new jury to determine the semtence or sentence the
defendant to imprisonment for an indeterminate term the minimum
of which shall be not less than twenty years and the mazimum of
which shall be for Nis natural life.

5. On an appeal by the defendant where the judgment is of
death, the court of appeals, if it finds substantial error only in the
sentencing proceeding, may set aside the sentence of death and
remand the case to the trial court, in which event the trial court
shall sentence the defendant to smprisonment for an indeterminate
term the minimum of wiich shall be not less than twenty years and
the mazimum of which shall be for his natural life.

§ 4. Section three hundred eight of the code of eriminal pro-
cedure, as lagt amended by chapter three hundred thirty-three of
theflzlllws of nineteen hundred fifty-seven, is hereby amended to read
as follows:

§ 308. Defendant appearing for arrai ent wi
to ]I;)fe ir}llforflin;d of his right to co%lnsel. Sriment without eounsel
the .defendant appear for arraignment without ¢
must be asked if he desire the aid of counsel, and 1§ hgu;::i’ tlli:
court must assign counsel. When services are rendered by counsel
in pursuance of such assignment in a case where the offense charged
in the indictment [is punishable] may be punished by death or
where.a‘defemlant under eighteen years of age at the time of the
commission of a crime 1s indicted for such a crime which if com-
mutted by an adult might be punishable by death or an an appeal
from a judgment of death or on an appeal as of right from a judg-
ment of life imprisonment [following a recommendation of a jury
pursuant to] imposed in accordance with section ten hundred, forty-
five or ten hundred forty-five-a of the penal law, the eourt in which
the defendant is tried, or the trial results in a disagreement of the
jury, or the action or indiectment is otherwise disposed of, or by
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which such appeal is determined, or the court in which an action is
suspended or disecontinued or otherwise disposed of on the ground
that the defendant has been heretofore or is hereafter declared
incompetent by a duly appointed commission, may allow such
counsel his personal and incidental expenses upon a verified state-
ment thereof being filed with a clerk of such court, and also reason-
able compensation for his services in sueh eourt, not exceeding
the sum of fifteen hundred dollars in cases where one counsel has
been assigned and not exceeding the sum of two thousand dollars
in eases where two or more counsel-have been assigned. In such a
case where it shall appear to the satisfaction of the court that a
daily eopy of the testimony is necessary to be furmished by the
stenographer to the counsel for the defendant upon an order duly
signed by the presiding justice that the stenographer furnish the
same, the same shall be furnished to the counsel for the defendant,
and the cost of said daily copy shall be a charge upon the county.
In any case in which experts may be employed as witnesses and in
case it shall appear to the satisfaction of the court or a judge there-
of that the defendant is not financially able to employ experts, the
court to which the indictment is presented or sent or removed for
trial or a judge or justice thereof may direct the employment of
expert witnesses for the defendant in number not exceeding the
number sworn or to be sworn for the proseeution or, where the
affirmative presentation of evidence on the issue is inecumbent on
the defendant, and the prosecution has not indicated any number
of experts to be employed, the court or judge may upon satis-
factory proof of the necessity therefor, permit the employment of
an expert or experts not to exceed two in number, at an expense in
the aggregate of not exceeding the sum of ten hundred dollars.
Allowances under this section shall be a charge upon the county in
which the indictment in the action is found, to be paid out of the
court fund, upon the certificate of the judge or justice presiding at
the trial .or otherwise disposing of the indictment, or upon the
certificate of the appellate court, but no such allowance shall be
made unless an affidavit is filed with the clerk of the court by or
on behalf of the defendant, showing that he is wholly destitute of
means.

§ 5. Section three hundred thirty-two of such code, as last
amended by chapter four hundred twenty-seven of the laws of
eighteen hundred ninety-seven, is hereby amended to read as fol-
lows:

§ 332. The different kinds of pleas

There as three kinds of pleas to an indictment:

1. A plea of guilty.

2. A plea of not guilty.

3. A plea of a former judgment of conviction or acquittal of the

crime charged, which may be pleaded either with or without the
plea of not guilty. S
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~ A conviction shall not be had upon a plea of guilty where the
crime charged is or may be punishable by death [.], except as
otherwise provided im sections ten hundred forty-five and twelve
hundred fifty of the penal law. .

- § 6. Section three hundred seventy-three of such code, as last
amended by chagter one hundred fifty-two of the laws of nineteen
hundred thirty-eight, is hereby amended to read as follows:

§ 373. Number of peremptory challenges ,

Peremptory challenges shall be allowed to the following number:

1. If the erime charged may be [punishable] . i

_ ? punished with
death, thirty for the regular jury; and three for each alternate
juror; '

2. If punishable with imprisonment for life, or for a term of ten
years or more, twenty for the regular jury; and two for each
alternate juror; V C

3. In all other cases, five for the regular jury, and one for each
alternate juror. _ o ,

Peremptory challenges "for alternate jurors shall be computed
separately, and shall be in addition to the number of peremptory
challenges aetuglly taken, and not the maximum number of such
challenges herein permitted to be taken, in obtaining the regular
jury. , N

§ 7. Subdivision eight of section three hundred seventy- ’
of such code is herebyaamended to read as follows: e

8. If the crime charged may be [punishable] punished with
death, the _entertaining of such conscientious opinions as would
preclude his finding the defendant guilty; in which case he shall
neither be permitted nor compelled to serve as a juror.

§ 8. Section four hundred fifty-one of such i
amended to read as follows: sode i herchy

§ 451. Recording the verdict.

‘When the verdiet is given, and is such as the court may receive
the clerk must immediately record it in full upon the minutes anéi
must read it to the jury and inquire of them whether it is ’their
Vqrdlct. If any juror disagrees, the fact must be entered upon the
minutes, and the jury again sent out; but if no disagreement be
expressed, the verdict is complete, and the jury must be discharged
Ifbggr]zlcll721llefea§e ﬁ[.], ;aa:ce?t ag mi‘herwise provided n sections ten

: orty-five, ten hundred forty-five-
e Jorty e, forty-five-a and twelve hundred

§ 9. Subdivision four of section four hundred eich

. . . - t "ﬁ
such code, and subdivision eight of section four hundred eightzfﬁx(r)g
of such code as last amended by chapter two hundred eight of the

laws of nineteen hundred forty-four, are h y
lars of i ¥ , are hereby amended to’ read

4. A copy of the minutes of the trial; and, when the Jjudgment

is of death a copy of the minutes of the pr Y oy
sentence;. f proceeding to determine
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8. When the judgment is of death or of life imprisonment [fol-
lowing a recommendation of a jury pursuant to] imposed in accord-
ance with section ten hundred forty-five or ten hundred forty-five-a
of the penal law, the clerk of the court in which the conviction was
had shall, within thirty days after a notice of appeal shall be
served upon him, cause to be prepared and printed, as required by
the general rules of practice, the record and judgment-roll upon
which the appeal is to be heard as preseribed in this section and in
section four hundred and fifty-six of this act and, after being duly
certified by him, cause the same to be filed with the -clerk of the
court of appeals or with the clerk of the appellate division of the
supreme court, as the case may be, and must cause to be forwarded
to the said clerk, the number of copies of the record and judgment-
roll which are required by the rules of the court of appeals or of
the appellate division of the supreme court, as the case may be,
which shall form the case and exceptions upon which the appeal
shall be heard, and three copies shall also be furnished to the
defendant’s attorney and three to the district attorney and, where
the judgment is of death, one to the governor of the state, and the
remainder distributed according to the rules of the court of appeals
or of the appellate division of the supreme court, as the case may
be. In such cases of life imprisonment as hereinbefore specified,
where a further appeal is allowed to the court of appeals, said
appeal shall be heard by the court of appeals upon seven copies of
the record in the appellate division of the supreme court, said
copies to be furnished by the clerk of the court in which the con-
viction was had. The expense of preparing and printing the judg-
ment-roll in such case shall be a county charge, payable out of the
court fund upon the certificate of the county clerk, approved by the
county judge or a justice of the supreme court residing in the
county in which the conviction was had. L

§ 10. Section five hundred thirty-eight of such code, as last
amended by chapter nine hundred forty-two of the laws of nineteen
hundred forty-six, is hereby amended to read as follows:

§ 538. Papers upon appeal, by whom furnished, and effect of
omission

When the appeal is called for argument, the appellant must
furnish the court with copies of the record upon which the appeal
is to be heard, except where the judgment is of death or of life
imprisonment [following a recommendation of a jury pursuant to]
imposed in accordance with section ten hundred forty-five or ten
hundred forty-five-a of the penal law. If he fail so to do, the appeal
must be dismissed, unless the court otherwise direct.

§ 11. This act shall take effect

Note—Section ten hundred forty-five-a of the penal law, proposed to be
repealed by this act, provides for a jury recommendation of life imprisonment
where a person is found guilty of murder in the first degree under subdivision
two of section ten hundred forty-four of the penal law.
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AppEnDIX C

AN ACT to amend the penal law, in relation to the defense of
insanity. _
The People of the State of New York, represented in Senate and
Assembly, do enact as follows:

Section 1. Sections thirty-four and eleven hundred twenty of
the penal law are hereby REPEALED and a new section, to be

section eleven hundred twenty, is hereby inserted in such law, to
read as follows:

§ 1120. Mental disease or defect excluding responstbility.

1. A person is not criminally responsible for conduct of at the
time of such conduct as a result of mental disease or defect he
lacks substantial capacity :

(a) To know or to appreciate the wrongfulness of his conduct;
or

(b) To conform his conduct to the requirements of law.

2. As used in this section, the terms “*mental disease or defect’’

do not include an abnormality manifested only by repeated criminal
or otherwise anti-social conduct.

§ 2. This act shall take effect

Note—Seetion thirty-four of the penal law, proposed to be repealed by this
act, states that a morbid propensity to commit prohibited acts is not a defense
to a eriminal prosecution. Section eleven hundred and twenty of such law,
proposed to be repealed by this act, provides that a person is not excused from
criminal liability except upon proof that, at the time of the criminal act, he
was laboring under such a defect of reason as not to know the nature and
quality of the act he was doing, or not to know that the act was wrong.
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AppENDIX D

AN ACT to amend the code of criminal procedure,‘in relation to
the defense of insanity. G

The People of the State of New York, represented in Senate and
Assembly, do enact as follows:

Section 1. The Code of criminal proeedure is hereby amended
by inserting therein a new section, to be section three hundred
ninety-eight-b, to read as follows:

§ 398-b. Psychiatric testimony on the defense of insanity. When
a psychiatrist who has examined the defendant testifies concerning
the defendant’s mental condition at the time of the conduct charged
to constitute a crime, he shall be pev'mz.tted to make @ statement as
to the nature of the examination, t]w: diagnosts of the mental condi-
tion of the defendant and his opinion as to the extent, 1f any, to
which the capacity of the defendant to know or to appreciate the
wrongfulness of his conduct or to conform his conduct to the re-
quirements of law was impaired as a result of mental disease or
defect at that time. The psychiatrist shall be permitied 1o make
any explanation reasonably serving to clarify his diagnosis and
opinion, and may be cross-examined as to_any matter bearing on
his competency or credibility or the validity of his diagnosis or
oPINION.

§ 2. This act shall take effect
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ArpEnDIX E

AN ACT to amend the code of criminal procedure, in relation to
the defense of insanity. :

The People of the State of New ¥ m'lc,vre resented in S ’
Assembly, do enact as follows: v m Senate and

Section 1. Section three hundred thirty-si .
e : y-six of the cod
eriminal procedure is hereby REPEALED and a new sectiog, "gg

be section three hundred thirty-six, is hereby ins i
to read as follows: ) y inserted in such code,

§ 336. Notice of defense of insanity. Evidence of mental disease
or defect excluding responsibility is not admissible wpon a trial
unless the defendant serves upon the district attorney: and. files
with the court a written notice of his purpose to rely on the defe'nse
of mental disease or defect excluding responsibility. -Such notice
shall be served and filed within twenty days from the date of entry

of the plea of not guilty, or at such later time as th 't, for
cause, may permit. ’ ' : . : e court, for good

§ 2. This act shall take effect

Note-—Section three hundred thirty-six of the ycode of ecrimin 7 dure,
proposed to be repealed by this act, relates to the plea of inlsa.nit;la,glt‘ilc: i‘illfé
of arraignment, as a specification under the plea of not guilty. =
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AppENDIX F

AN ACT to amend the code of criminal procedure, in relation to
grand jury reports. :

The People of the State of New York, represented in Senate and
Assembly, do enact as follows: :

Qection 1. The code of criminal procedure is hereby amended
by inserting therein a new section, to be section two hundred fifty-
three-a, to read as follows:

§ 253-a. Grend jury reports

1. The grand jury, wpon. concurrence of twelve or more of its
members, may submit to the court for which it was smpanelled, a
report:.. o Coviiins ae st . :

(a) Concerning misconduct, nonfeasance or neglect in office by
o public officer or employee as the basis for a recommendation of
removal or disciplinary action; or

(b) Stating that after investigation of a public officer or em-
ployee it finds no misconduct, nonfeasance or neglect in office by
him; provided that the public officer or employee involved has
requested the submission of sweh report. '

9. The court to which such report is submitted shall examine it
and the minutes of the grand jury and, except as otherwise pro-
vided in subdivision four hereof, shall accept and file such report as
@ public record only if the court is satisfied that it complies with
the provisions of subdivision one hereof and that:

(a) The report is based upon facts revealed in the course of an
investigation authorized by section two hundred forty-five or two
hundred fifty-three of this code; and )

(b) When the report is submitted pursuant to paragraph (a)
of subdivision one hereof, 1t is supported by credible and legally
admissible evidence, and that each person named therein was
afforded an opportunity to testify before the grand jury prior to
tie filing of such report.

3. Upon the filing of a report pursuant to paragraph (a) of
subdivision one hereof, the court shall direct the district attorney
to deliver a true copy of such report, for apprapriate action, to
the public officer or body having removal or disciplinary authority
over each public officer or employee criticized therein. :

4. Upon the filing of a report pursuant to subdiwision one hereof,
if the court finds that the filing of such report as a public record
may prejudice fair consideration of @ pending crinvinal matter, i
shall order such report sealed during the pendency thereof, and it
shall not be subject to subpoena or public inspection, except upon
order of the court. ' :

§ 2. .This aet shall take effect -




NOTE:——T.hiS table sh.ows the Commission’s tentative recommenda-
tions respecting the repeal or relocation of various Penal

Law sections.

Penal Law Section
Article 16
Animals

185-a
188
188-a
191

- 192-a
194
194-a

194-b
195-a

Article 26
Banking

290-306
Article 28
Barratry

320-323

Article 31

Billiard and Pocket
Billiard Rooms

344-355
“Article 32
Bills of Lading,
Receipts and Vouchers

360-369-£

64

AprrPENDIX G

Disposition

Transfer to Agriculture and Markets
Law, Article 15-A.

Transfer to Agriculture and Markets
Liaw, Article 5.

Transfer to General Business Law, Ar-
ticle 3.

Repeal (duplicates Vehicle and Traffie
-Law § 1219).

Repeal (outmoded).
Repeal (outmoded).

Transfer to Agrienlture and Markets
Law, Article 7.

Repeal (outmoded).

Repeal ( uneonstitutional; People v.
Teter, 35 Misc. 2d 823).

Transfer to Banking Law.

Transfer to Judiciary Law.

Transfer to General Business Lax.

Transfer to General Business Law.
(Note: Penal Law §§ 368-369-f, added
by Laws 1962, ch. 552, eff. Sept. 27,
1964).

Penal Law Section
Article 36
Bucket Shops

390-395

Artiele 39
Budget Planning

410-412

Article 40
Business and Trade

420
421431
432
433
434

435

435-a-435-¢

435-d
436-436-a
436-b
436-c

436-d
437
438
438-a
440-441-a
449-9-442-c

443
444.452

65

Disposition
Transfer to General Business Liaw.

Transfer to General Business Law.

Repeal (outmoded).

Transfer to General Business Law.
Repeal (outmoded).

Transfer to General Business Law.

Transfer to Agrieculture and Markets
Law, Article 16.

Transfer subds. 1, 2 and 3 to General
Business Law; repeal subd. 4 (dupli-
cates Agriculture and Markets Law
§§ 201-2-201-d).

Repeal (duplicates Agriculture and
Markets Law §§ 201-a-201-d).

Ti'ansfer to General Business Law.
Transfer to General Business Law.
Transfer to Navigation Law, Article 9.

Transfer to Agriculture and Markets
Law, Article 5.

Repeal (unconstitutional, People v.
Buynis, 9 N. Y. 2d 1).

Repéal (outmoded).

Transfer to Agriculture and Markets
Law, Article 4.

Transfer to General Business Law.
Transfer to General Business Law.
Transfer to Insurance Law, Article 6.
Repeal (outmoded).

Transfer to General Business Law.




Penal Law Section
Article 48
Coercion

531

Axrticle 58
Conviction

610

Article 70
Disorderly Conduct
792-a '

Article 74
Elective Franchise

Article 78
" Exhibitions

835
Article 82
Ferries
. 870

871 -

812
Article 86

Frauds and Cheats

920

924
927

932-a

933

- 936
936-a

66

Disposition
Repeal (outmoded).

Repeal (duplicates Code of Criminal
Procedure § 444),

Repeal (duplicates New Y01k City
Health Code § 161.05).

. Transfer to Eleetion Law."

= Repeal (outmoded).

Transfer to Navigation Law, Article 80

Repeal (duplicates 1 Navigation Law

§ 113, Transportation Corporation Law

§ 72).

- Repeal (eutmoded).

Repeal (outmoded).
Transfer to General Business Law.
Repeal (outmoded).

Transfer to Agriculture and Markets
Law, Article 2.

Transfer to Aomeultule and Markets
Law, Article 5. ,

- Transfer to General Business Tiavw.

Repeal (unconstitutional, People ¢ A
Niger v. Van Dell, 85 Mlse 92)27 v

Penal Law Section

Article 86

Frauds and Cheats

940-2-940-b
943
948
951-957
958

© 962-962-a

964-964-a
S 965
966

- Article 96
Horse Racing

10811082

Article 100
i Tee
1100

Artlele 108
-~ Indians =

1160

Article 112
Insurance

1190
1191

1192

1194

1195

Disposition -

Transfer to General Business Law.
(Note: added to Penal Law by Laws
1962, ch. 532, eff. September 27, 1964).

Transfer to General Business Law,
Article 3.

Transfer to General Business Law.
Transfer to General Business Law.

Transfer to Velncle and Trafﬁe Laxw.

* Transfer to Labor Law, Article 6.
" Transfer to G‘renelal Busmess Law.

* Transfer to Real Propelty LaW

Article 7.
Transfer to General Business Law.

Transfer to Laws 1926, ch. 440 as
amended (MeKinney’s Unconsolidated

Laws §§ /901—8059)

Repeal ( outmoded).

" Repeal (duplicates Indian Law § 56).

Repeal '(Adup]ieates Indian Law § 22).

Transfer to Insurance Law, Article 7.

Repeal (duplicates Insurance Law §§ 5,
40, 188 and 209). ~ :

. Repeal (duplicates Insuranece Law

§§ 110, 111, 113, 114 and 119).
Repeal (outmoded).
Repeal (outmoded).




Penal Law Section
Article 112
Insurance
1196

1196-a
1197
1197-a
1198

1199
1200
1203
1204

Article 120
Labor

1270

1278
1279
Article 142
Military
1480-1487

Article 144
Navigation

1500-1505-a
1510-1511

68

Disposition

Transfer to Insurance Law, Article 5.
Transfer to Insurance Law, Article 5.
Repeal (outmoded).

Transfer to Insurance Law, Article 4.

Repeal (duplicates Insurance Law §§ 5,
112, 117).

Transfer to Insurance Law, Article 4.
Transfer to Insurance Law, Article 4.

Transfer to Insurance Law, Article 4.

_Transfer to Insurance Law, Article 4.

Repeal (duplicates Labor Law §§ 31-
32, 436). '

Repeal subdivisions 2, 3 and 4 (dupli-
cates Labor Law §§ 168-165) ; transfer
subdivision 1 to Labor Law § 220.

Transfer to Labor Law, Article 6.

Transfer to Labor Law, Article 18,
Title 9.

Transfer to Labor Law, Article 7.
Repeal (duplicates Labor Law § 200).
Transfer to Labor Law, Article 7.

Transfer to General Business Law.
Transfer to Military Law.

Transfer to Navigation Law.

Transfer to Navigation Law.

Penal Law Section
Article 146
Negotiable Instruments
1520-1522
Article 148
Nuisances

1534

Article 150
Oysters

1550-1551

Artiele 152
- Passage Tickets

1560-1574

Article 154
Pawnbrokers

1590-1593

Article 156
Peddlers

1610

Article 159
Platinum Stamping
1635-1643
Article 160
Poor Persons
1650
Article 164

Prize-Fighting and
Sparring

1710-1716

69

Disposition
Transfer to General Business Law.

Transfer to General Business Law,
Article 10-B.

Repeal (duplicates Conservation Law
§§ 302, 306-308, 312).

Transfer to General Business Law.

Transfer to General Business Law,
Article 5.

Repeal (outmoded).
Transfer to General Business Law.

Repeal (duplicates Social Welfare Law
§ 148).

Repeal (superseded by Laws 1920, ch.
912; McKinney’s Unconsolidated Laws,
Title 25, Chapter I, ‘‘Boxing and Wres-
tling,”’ §§ 8901-8933).




Penal Law Section

Axticle 166
Public Health

T 1740-1741
1742
1743

1744
i745

1747-1747-a

w1748

17491750
1754

1755
1756

1759

- 1762
1763

Disposition

Transfer to Pubhe Health Law,
Article 1.

Transfer to Public Health Law
Article 13

Repeal (duplicates Edueatlon Law
§ 6813).

Repeal (duplicates Educatlon LaW

1§ 6823).

Transfer to EdueationvLaW, Article 137.

Transfer to Eduecation Tiaw, Article 137.

Repeal (subdivisions 1 and 2 duplicate
Eduecation Law § 6804, subd. 8 (k) and
§ 6808; subdivision 3 is outmoded)

~ Transfer to Ao’meulture and Markets
" Law, Article 17.

Transfer to Publie Health Law,
Artiele 13.

- Repeal (outmoded).

Repeal (duplicates Public Health Law
§ § 2100-2163, and State Samtary Code
Chapter II).

Tra,nsfel to Agrlculture and Markets
Law, Article 14

Transfer to Pubhc Health Law

Artiele 11,

Transfer to Public Health Law
Article 13.

Repeal (outmoded).

Transfer to Public Health LaW
Article 34.

Transfer to Agrieulture and Markets
Law, Article 5.

Penal Law Section
Article 172
Public Safety

1891-1893
1902-1903
1904

1907-1909
1912
1916
1917

1921

Article 176
Quarantine

- 1960-1964

Article 178
Railroads

1980
1981

11982
1983 -
1985
1987
1988
1989

Article 182
Real Property
2030
2039

Disposition.

Repeal (duplicates Labor Liaw § 204 and
Industrial Code Rule No. 14). ,

Transfer to General Business Law,
Acrticle 19.

Transfer to General Business Law,

~ Article 16.

Repeal (outmoded).
Repeal (outmoded).
Transfer to Vehicle and Traffic Liaw.

Transfer to New York City Administra-
tive Code.

Transfer to General Business Law.

Repeal (outmoded).

Repeal (duplicates Public Service Law
§ 15 and § 46).

Repeal (duplicates Public Service Law
§ 15).

Repeal (outmoded).
Repeal (outmoded).
Transfer to Railroad Liaw, Article 3.
Repeal (outmoded).

Repeal (subd. 1 is outmoded; subd. 2
duplicates Railroad Law § 80).

" Repeal (outmoded).

 Repeal (duplicates Indian Law § 7-a).

Repeal (unconstitutional, Keller v. Ja-
maice Motor Service Corporation, 125
Mise. 825).




Penal Law Section
Axrticle 182
Eeal Property
2040

2041-2042

Article 194
Salt Works

2170

Article 198
Sepulture

2214-2220

2221
Article 200

Societies and Orders

2240-2241

Article 204
Taxes

2320
2322

Article 206
Trade-Marks

2350-2357

Article 208
Trading Stamps

2360-2361

Article 214
Usury

2400

-
o

Disposition

Transfer to Real Property Law,
Artiele 7.

Transfer to Real Property Law,
Article 7.

Repeal (outmoded). '

Transfer to Public Health Laxw,
Article 42, -

‘Repeal (outmoded).

Transfer to General Business Law.

Repeal (outmoded).
Transfer to Tax Law, Article 1.

Transfer to General Business Law,
Articles 17, 17-A and 24.

Repeal (unconstitutional, People ez rel
Madden v. Dycker, 72 App. Div. 308,
People ex rel Appel v. Zimmerman, 102
App. Div. 103; Ops. Atty. Gen., 1959,
p. 96).

Transfer to General Business Law,
Article 25,

Penal Law Section Disposition
Article 216
Weights and Measures

2410-2416 Repeal (duplicates Agriculture and

Markets Law Articles 16 and 16-A.).
Article 222
Wrecks

9480-2482 Repeal (outmoded).




