
HIGHLIGHTS
OF THE

NEW PENAL LAW

By
• IRVING SCHWARTZ

Brooklyn, New York

EDWARD THOMPSON COMPAN]5



COPYRIGHT @ 1967
By

WEST PUBLISHING CO.

McKinney Penal Law '67 Spec.Pamph.



PREFACE

The author of this pamphlet, Irving Schwartz, is a practicing
New York attorney who specializes in criminal law. Mr. Schwartz
has, in the past, been an Associate Trial Attorney with the
Criminal Bureau of the New York City Legal Aid Society, a
United States Attorney with the Securities and Exchange Com-
mission, and Assistant Director of the New York University Legal
Research Bureau. For the new McKinney's Penal Law volumes,
which this pamphlet accompanies, Mr. Schwartz served as Special
Editor for the Sentence Charts.

This pamphlet contains a brief discussion of the new Penal Law
of New York which became effective September 1, 1967, with
special attention focused on the more common offenses which
reach the Criminal Courts with a high degree of regularity.

The differences and similarities of the new law, as compared
with the predecessor Penal Law of 1909, are discussed, with
emphasis placed on those changes which are of major siomificance.
The author first presents his observations regarding the new
punishment provisions, ncluding the substantive and procedural
provisions respecting multiple felony offenders, attempted crimes,
and violations. Thereafter the changes in the elements of
specific crimes are discussed in alphabetical order of the offenses,
except for the grouping of some offenses under generic headings.

No attempt has been made to analyze the new law in depth the
prime objective being to acquaint the practitioner with the
changes affecting a defendant's rights and liability under the new
law as compared to the former statute.

THE BUBLISttERS
September 1967
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H IGHLIGHTS
OF THE

NEW PENAL LAW
By

IRVING SCHWARTZ

The new Penal Law of the State of New York offers a number
of vital pragTnatic changes of special interest to the practitioner
of Criminal Law. The attempt •here will be to discuss these
changes briefly in terms of those offenses which are most fre-
quently encountered in the Criminal Courts.

I. PUNISHMENT GENERALLY

A. Persistent Felony Offenders

The new law reflects, on balance, a less punitive outlook than
its pr.edecessor statute, Concededly, the areas of criminal re-
sponsibility have simultaneously been enlarged, thus bringing
within the ambit of punishable conduct wider levels of activitry.
But this only indicates a more severe evaluation of the nature of
criminal action. The question of punishment stands on an entire-
ly different conceptual level, and on this level the law reveals in
many instances a less severe approach.

It would be misleading to compare specific crimes under both
Iaws for the reason that the standards for the various degrees of
crimes have in many cases been sharply altered. It is sufficient
to indicate, at this point, that the most significant amelioration
relates to the 1 day to Life terms, permitted, under the old law,
in a number of situations. Now, the single permissible Life term
is 15-25 to Life, and it is available only for the Persistent Felony
Offender, discussed infra, and for the two Felonies categorized
as Class A: Y-Adnapping-1 and Murder (there is only one degree
of murder in the new statute). Additionally, the prior law per-
mi ed severe increases of punishment for a second Felony of-
fender, for Felonies while armed, and Felonies committed in stol-
en automobiles. All of this has been eliminated, • ....

"On the Other hand, there has been:a change in conception with
. reference to the multiple Felony offender. The drastic 15 year

McKinpey Penal Law %7 Spec.Pamph. 7
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HIGHLIGHTS OF THE NEW PENAL LAW

Life term was formerly onandated for the fourth offender. A
15-25 to Life term is now permitted (optional) for a third Felony.
See. 70.10-!(a), 2. But note the change from mandatory to op-
tional. The Judge may, if he so elects (after appropriate evalua-
tion, discussed infra) ignore the Life term for the multiple felon
and impose the normal disposition, prison or otherwise, available
for the specific Felony conviction before the Court. Moreover,
with respect to the imposition of the Life term for the persistent
felon, the new law provides an enormous protection to the defend-
ant against the possibility of arbitrary judicial action. Not only
must the Court find that the defendant stands convicted of three
Felonies, Sec. 70.10-1(a), but it must, as well, be 

"of 
the opinion

that the history and character of the defendant and the nature
and circumstances of his criminal conduct indicate that extended
incarceration and life-tilrfe supervision will best serve the public
interest", which finding must be made pursuant to the provisions
of the Code of Criminal Procedure, and must "be set forth in the
record". Sec. 70.10-2. The new amendments to the Code (Chap-
ter IV, Sec. 470-a, b) require that wherever the Court has made
its preliminary finding (defendant stands convicted of a third
Felony and his history and character and circumstances of his
criminal conduct indicate extended incarceration and life-time
supervision will best serve the public interest), it onust first order
a heckling before the Life sentence may be imposed. The fflnction
of the hearing:is to permit the defendant to offer to controvert the
two basic requisites for the Life term. (Note that Sec. 470a-7
of the Code permits the defendant to raise the question of con-
stitutionalitY of prior convictions. Failure to challenge constitu-
tionality "at any time during the course of the hearing" consti-
tutes a waiver, "unless good cause be shown for such failure to
make timely challenge".) At the first, mandatory hearing, the
defendant is permitted to controvert any of the Court's allega-

• tions, either with respect to the commission of three Felonies, or
with respect to the contention that his extended incarceration
and life-time supervision will best serve the public interest. Sec.
470a-8, C.C.P. If the Court finds, after this first preliminary
examination, that the Defendant's offer of proof, even if believ-
ed, would be insufficient to alter its determination that a Life
term is justified under the law, it may then proceed to sentence
the defendant as a persistent felon..See, 470-a(4) C.C.P. If,
however, the Court finds that the Defendant has Controverted
material allegations, sufficient to justify, if believed, a change
in its finding that lifetime supervision is indicated, it must then
order a second hearing, to permit the defendant to offer his proof,
after which second hearing the Court must render its final deter-
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PUNISHMENT GENERALLY

ruination. At this hearing "the burden of proof shall be upon the
people", but while proof of the commission of three Felonies must
be established "beyond a reasonable doubt by evidence admissible
under the rules applicable to trial of the issue of guilt", proof of
defendant's prior history and character, with relation to the ques-
tion whether extended incarceration and lifetime supervision will
best serve the public interest "may be established by any relevant
evidence, not legally privileged, regardless of admissibility Under
the exclusionary rules of evidence and the standard of proof with
respect to such matters shall be a preponderance of the credible
evidence." Sec. 470-a-6, C.C.P.

By way of summary:
1. Where the Court is of the opinion that a defendant

should be sentenced as a Persistent Felony Offender, it must
order a preliminary examination, and must annex to such
order the following statement:

a. The date and place of defendant's prior convic-
tions;

b. The factors in the defendant's background and
criminal conduct which justify a determination that ex-
tended incarceration will serve the public interest. Sec.
470-a-l(a) (b) C.C.P.

2. A notice of this first hearing, plus a copy of the
Court's statement, must be sent to the defendant, his Attor-
ney, and the District Attorney, by the clerk of the court.
Sec. 470-a-2 C.C.P.

3. A preliminary examination must be held to permit the
defendant to controvert any of the allegations in the Court's
statement. If the Court thereupon finds that the defendant's
offer of proof, even if believed, would not alter its deter-
mination, sentence as a Persistent Felony Offender may then
be imposed. Sec. 470-a-3, 4 C.C.P.

4. If the Court finds the defendant has controverted ma-
terial allegations it must then order a second hearing to per-
mit the defendant to offer his proof, af.ter which a final de-
termination is to be made as to whether the defendant shall
be sentenced to the Life term as a persistent felon. Sec.
470-a-5 C.C.P.

The advantage to the defendant in this new procedure is mani-
fest. In effect, it opens up material portions of the probation re-
port to courtroom confrontation. It is limited, of course, to the
persistent felony situation, (Practitioners have long argued that
the details of probation reports should be available, and subject

"9
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HIGHLIGHTS OF THE NEW PENAL LAW

o courtroom rebuttal, in all cases.) Thus, the reduction in the
persistent felony concept, from a fourth to a third felony, is ap-
preciably counterbalanced by these new, dynamic procedural safe-

guards.
The new statute manifests, as well, a diminution of the hereto-

fore substantially complete sentencing powers of the Judge. In
Class E Felonies the sentencing Judge is not permitted to fix the
minimum term on an indeterminate sentence. This power is re-
served strictly to the StateParole Board. Sec. 70.00-3 (c). Even
as to the more serious Class B, C, and D Felonies, the Judge may
fix the minimum term only where he finds "that the ends of jus-
i-ice and best interests of the public require that the court fix a
minimum period of imprisonment", which finding, and the rea-
sons therefor, must be "set fo h in the record,. In the absence

• of such a finding, the minimum term must be left to the discretion
of the Parole Board. Sec. 70.00-3 (b) (c).

' At the Misdemeanor level, the most noticeable change involves
the elimination of the New York City Penitentiary indefinite
term, authorized under Article 7a of the Correction Law, which
Article has now been expressly repealed b: Chapter 324 of the
Laws of 1967. The original conception of a one year maximum
definite sentence remains unchanged for most Misdemeanors.
There are, however, 37 Class B Misdemeanors in the new statute,
and for these the maximum term has been sharply reduced to
three months. Sec. 70.15-2.

B. Attempts
Of large import to the practitioner is the impact of the three

month Class B Misdemeanor limit on Attempt convictions, a dis-
position frequently permitted where a guilty plea is offered. The
statute classifies evefy A empted Misdemeanor as automatically
a Class B Misdemeanor, regardless of the basic classification of
the original Misdemeanor for which the Attempt plea is offered.
Sec. 110.05-6. This results in a maximL m sentence of three
months for a y Attempted Misdemeanor, as opposed to the pre-
vious six month limit, so that the permissible maximum for At-
tempted Misdemeanors has now been halved, and the plea, always
an inducement, has now doubled its value. The advantage is not
in all cases so striking at the Felony level. The old practice of
halving the permissible maximum in all cases of Attempted Felon-
ies has been replaced by a system of re-classifying all A empted
Felonies into one class below the original- Felony. Thus, for a
defendant charged with a Class B Felony, a plea to an Attemp
Class B Felony will, in terms of sentence, be exactly the same
as pleading to a full derivative Class C FelonY. In other words,
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PUNISHMENT GENERALLY
'pleading 

to Attempt Burglary-1 will be exactly the same, for
sentence purposes, as pleading to a full Burglary-2.

C. crimes Outside The Penal Law--Intoxicated Driving
Where a crime is defined outside the Penal Law, note a crucial

distinction between Felonies and Misdemeanors. If the crime is a
Felony, it is automatically classified as a Class E Felony, Sec.
55.10-1, so that the Penal Law penalties for a Class E Felony are
applicable. With respect to the commonly encountered crime of
Intoxicated Driving as a Felony, Sec. 1192-2 Vehicle and Traffic
Law, it should be noted that the V.T.L. Felony penalty differs
from the Class E Felony penalty in the new Penal Law, particu-
larly as regards the permissible Fine. The Penal Law allows a
Felony Fine only if the defendant has profited from the Felony
(Sec. 80.00-1), a contingency hardly likely to occur in an Intoxi-
cated Driving situation. Thus, for all practical purposes, no Fine
at all is now permissible for Intoxicated Driving as a Felony.
However, the right to suspend a license for Intoxicated Driving
as a Felony remains intact, by virtue of Sec. 60.30 of the new law,
which provides that existing civil penalties, including suspension
Or cancellation of a license, shali not be affected by the new Jaw's
sentencing provisions.

At the Misdemeanor" level, the problem of disharmony between
the Penal Law and other enactments cannot occur for the reason
that, unlike the Felony situation, the law provides that Misde-
meanors in other enactments, where a sentence is provided, shall
be deemed to be Unclassified Misdemeanors, Sec. 55.10-2(c),
and the penalty of the outside enactment shall apply, Sec. 70.15-3.
Except for Intoxicated Driving as a Felony, the Vehicle and Traf-
fic offenses which are generally brought into the Criminal Courts
stand at the Misdemeanor level or below, so that the penalties
specified in the Vehicle and Traffic Law are controlling (See
Sentence Chart V, in cKinney's Penal Law, where the common
V.T.L. offenses are listed.)

D. Violations
Until now, the term "Offense" was used to designate the minor

transgressions below the Misdemeanors. These lesser malefac-
tions are now called "Violations", while the word "Offense" is
used to describe all penal conduct. Secs. 10.00-1, 3. The change
is not substantive. In response to the familiar question "Have
you ever been convicted of a crime ?;' any defendant convicted of
a "Violation" may still reply "No !", for the new law retains the
original basic delineation. A "crime" is defined as only a Felony
or Misdemeanor. Sec. 10.00-6.

11



HIGHLIGHTS OF THE NEW PENAL LAW

A "Violation" carries a maximum 15 day prison term, which is'
substantially equivalent to the permissible maximum for many
"Offenses" Under previous statutory provisions. However, the
most common "Offenses" which previously appeared in the Crim-
inal Courts Were Disorderly Conduct and the various Vagrancy
charges (Sec. 887 of the Code) and here the new 15 day limit
offers sharp contrast to the previous 6 month permissible maxi-
mum. In additionl it is no longer possible to impose probation for
Disorderly Conduct or any other "Violation", for the reason that
probation is permitted only for a "cfime other than a Class A
Felony". Sec. 65.00-1, Italics added. Finally, it is also no longer
possible to sentence a youth to a Reformatory for conviction of a
"Violation", since, here too, a Reformatory sentence is permitted
only for a "crime". Sec. 75.00-2. (The Workhouse indefinite
term, previously permitted under Article 7a, Sec. 203, of the Cor-
rection Law for multiple Disorderly Conduct convictions, has also,
of course, been eliminated by virtue of Chapter 324 of the Laws
of 1967, expressly repealing Article 7a.)
": By way of balancing out the decrease in prison term for Dis-

orderly Conduct and the Yagrancy charges, the permissible Fine
has been increased, from $50 to a new $250 maximum, unless the
applicable legislation, outside the Penal Law, specifies the Fine,
in which case that specification governs. Sec. 80.05-4. Also, the
l rofit test, double the profit from the malefaction, applies to
"Violations" as well as Felonies and Misdemeanors. Sec. 80.05-5.

E. Traffic Infractions
The traffic infraction is an "Offense" (Sec. 10.00-1), but it

stands in a special category. It is deemed neither 1VIisdemeanor
nor Violation (Sec. 55.10-4) but is simply any infraction defined
as such by Section 155 of the Vehicle and Traffic Law. Sec.
10.00-2. The penalty is determined by reference to the V.T.L.
section which defines' the infraction, with the additional proviso
that an Unconditional or Conditional Discharge are also permit-
ted. Sec. 60.20-1(a) (b) (c). If a Conditional Discharge is im-
posed, it is governed by the same rules as a Conditional Discharge
for a Violation, Sec. 60.20-2, involving a one year limitation plus
the same criteria for Conditional Discharges specified in the Pe-

nal Law. Sec. 65.05-1, 2, 3 (b).

II. PROSPECTIVE APPLICATION OF STATUTE

i!ii

The sole determining factor is whether the offense was com-
mitted befo 'e or a#e the effective date of the new Penal Law.
If committed before September 1,- 1967, the prior statute, and
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PARTICULAR CRIMES OR OFFENSES
°related 

enactments, govern, whereas later committed offenses,!
including offenses proscribed in enactments outside the Penal
Law s re controlled completely by the new law. Sec. 5.05-1, 2, 3.

III. PARTICULAR CRIMES OR OFFENSES

ARSON
The element of "recklessness" has been introduced in the crime

of Arson, but in a more limited fashion than in the case of
Criminal Mischief, discussed inf a. Reckless damage to a build-
ing from fire now constitutes Arson-3, but the fire itself must:
be "intentionally" started in the first instance. Sec. 150.05-1.
The use of the word "reckless" as an element of Arson-3 is par-
ticularly significant with relation to Arson-1 and 2, for in those
higher degrees of Arson the element of recklessness is conspicu-
ously omitted, and the statute requires that not only the fire but
also the damage to the building must be "intentional". Sees.
150.10, 150.15. It is no longer possible to commit Arson by burn-
ing personal property. The burned property must be a "build
ing", defined in Sec. 150.00 to include a structure, vehicle, or
watercraft, but only if "used for overnight lodging Of persons,
or used by persons for carrying on business therein."

ASSAULT

Generally
For every degree of Assault, Misdemeanor or Felony, there

must now be proof of an actual physical in]uTy. (Article 120.
"Physical injury", however, includes "substantial pain" without
specific damage. Sec. 10.00-9.) The ancient principle that any
simple unfriendly touching, or even threat, constitutes an As-
sault, has been abrogated. This is not to say that inimical touch-
ings or threats no longer constitute criminal conduct. Most
of them have simply been removed from the Assault classifica-
: ions. The sexual touchings are covered in the sex offense sec-
tions, inf a. Other unfriendly touchings, in a public place, con-
stitute Harassment, a Violation. Sec. 240.25-1. As for threats
or gestures which are not "obscene", these are no longer criminal
at any level, with one major exception. If the defendant, by
"physical menace" intentionally "places or attempts to place
another person in fear of imminent serious physical injury"
this constitutes the new crime of Menacing, a Class B Misde-
meanor. Sec. 120.15, and see Sec. 10.00-10 for definition of
"serious physical injury". (Although gestures generally are not
forbidden, absent the threat of "imminent serious physical in-

13



I HIGHLIGHTS OF THE NEW PENAL LAW

jury", if a gesture is' "obscene" and in a public place, Harass-
ment has been committed. Sec. 240.25-2.)

Resisting Arrest
The new "physical injury" test for every degree of Assault

results in a prodigious change in cases involving assaults on
police officers, one of the most common situations in the Crim-
inal Courts. Heretofore, if a defendant, resisting a lawful ar-
rest, as much as pushed the officer he was guilty of Assault-2.
Now," however, Assault-2 requires k "physical injury" to the
officer. Sec. 120.05-3. Even Assault-3 will be unavailable,
because of the injury requirement. Sec. 120.00. The resisting
defendant who pushes, shoves, kicks, or otherwise abuses an
officer, without injury, may now be charged either with Ob-
structing Governmental Administration, or Resisting Arrest,
both Class A misdemeanors, (Sec. 195.05 and 205.30, replacing
Sec. 1851 of the old law.) There is an important distinction
between "injury" to an officer visa vis "injury" to a private
person. Assault-2 requires seTious physical irljury to the pri-
vate party, whereas for the officer simple physical injury is
sufficient. Since substantial pain is sufficient to constitute in-
jury, the Assault-2 charge will still lie in the Resisting Arrest
situation if the officer proves the s bsta tial pain. Sec. 120.-
05-3, and see Sec. 10.00-9, I0 for the injury definitions.

Recldess conduct plays a larger role, under the new law, in
the crime of Assault. Previously, only the culpably negligent
operation of a vehicle could constitute a "reckless" Assault (and
then only Assault-3) but now amy reckless conduct plus injury
is an Assault (Secs. 120.00-2, 120.05-4, 120.10-3), the degree
of the Assault depending on the nature of the "recklessness"
(simple recklessness, or recklessness with a weapon, or reck-
lessness revealing a depraved indifference to human life) to-
gether with the nature of the injury ("physical injury" versus
"serious physical injury"). As to intentional Assaults, once
the injury is established the degree depends on whether the in-
jury is a "physical injury" or a "sefious physical injury",
whether the victim is a private party or a peace officer, whether
a weapon was used, whether a drug was aSninistered, whether
there was an intention to maim and disfigure, and whether the
injury was caused in furtherance of a Felony.

, ]

BURGLARY AND RELATED OFFENSES
Burglary •

The traditional "breaking" requirement for Burglary, long
since, whittled away by statutory exceptions and judicial inter-

14



PARTICULAR CRIMES OR OFFENSES

pretation, has finally been expressly eradicated. The require-
merit now is only that a Defendant "enters or remains unlawful-
ly in a building With the intention of committing a crime there-
in". Secs. 140.20; 140.25 ; 140,30 ("dwelling" instead of "build-
ing"), Italics added. This does not mean that a guest in a house,
or a patron in a bar and grill, who commits larceny therein,
has also committed a Burglary, for the statute explains that a
person "enter or remains unlawfully" upon premises only "when
he is not licensed or privileged to do so". Sec. 140.00-5. Thus,
essentially, the defendant must, at some point, either in enter-
ing or remaining, be an interloper, but the manner and means of
entry and egress are no longer dispositive factors. Actually,
the Legislature has simply taken the old Misdemeanor of Un-
lawful Entry and raised it to the Felony of Burglary-3, with
the important limitation that entry into a building is required
for a Burglary. There must, of course, always be an "intention

to commit a crime therein".

As for the degrees of Burglary, additional modifications,
ameliorative and restrictive, are observable. It is now possible
to be convicted of Burglary-1 even with relation to an un-
occupied dwelling. Sec. 140.30. The presence of a confederate,
formerly Sufficient by i elf to constitute Burglary-l, is no
longer a factor. The distinction between a Burglary at day
and one at night is retained (See. 140.30), and the distinction
between a "dwelling" and a "building" also persists (Sec..
140.30). The weapons test for Burglary has been changed from
"dangerous Weapon" to "explosives or a deadly weapon",
Sec. 140.30-1, and see Sec. 10.00-12 for definition of "deadly
weapon", and the former element of "Assault" has been modified
to an actual "physical injury" (see Sec. 10.00-9 for definition),
in line with the new conception that no Assault charge is now
possible without an injury (see Assault, supra).

Burglar's Tools
In People v. Spillman, 1955, 309 N.Y. 295, 130 N.E.2d 625,

the Court of Appeals explained that the mere fact that ordinary
implements (rubber gloves and a claw hammer) could be used
in the commission of a crime is insufficient, by itself, to support
a Burglar's Tool charge, and yet in People v. Gastiaburo, 1965,
23 A.D.2d 891, 260 N.Y.S.2d 250, the Appellate Division upheld
a Burglar's Tool charge with relation to toothpicks. In Gastia-
buro the evidence indicated "the use of toothpicks by the defend-
ant as a common practice in the commission of a larceny",
Italics added, and a qualifying phrase in Spillman (dictum of
course) lends some support to the view that once evidence is
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HIGHLIGHTS OF THE NEW PENAL LAW

introduced indicating actual use of the implement in a crime,
any instrument may be considered a "Burglar's Tool". The
statutory provision must be read i $oto, and in the Burglar's
Tool section (140.35) now, as before, the vital phrase specifies

• that the "too!" must be possessed "under circumstances evincing
an intent to use or knowledge that some person intends to use
the same in the commission of" the listed offenses. Thus, a
"jimmy" possessed, nakedly, by a known professional burglar,
without proof of intention to use, etc., is insufficient, whereas
a toothpick in the hands of John Doe, coupled with the appro-
priate additional evidence, will support the charge. The ulti-
mately determinative test relates to the proof of intention to
use, etc., and since this is required in every instance, the first
portion of the section, referring to tools which are 

"adapted,

designed, or commonly used" must be read as describing the
actual or proposed use of the implement, rather than its in-
herent characteristics apart from actual use. As a matter of
fact, the new provision actually broadens the previous coverage,
referring to a "tool, instrument or other article" (Sec. 140.35)
thus reinforcing the view that the nature of the implement is
essentially inconsequential once the intention to use, etc., is
proved. (Note, too, that the group of specific implements which
were listed in the old law have been significantly omitted in the
new provision. With regard to proof of intention to use, see
People v. Perez, 1958, 7 A.D.2d 633, 179 N.Y.S.2d 877, to the ef-
fect that a good deal more than mere suspicion is required.)

An important limitation has been added. A Burglar's Tool
charge is now available only with respect to specifically listed
offenses: "forcible entry into premises or . larceny
by a physical taking, or" tampering with mechanical equipment
of a public service nature (Theft of Services, Secs. 165.15-4,

5, 6).
Burglar's Tools, like Criminal Possession of Stolen Property,

no longer involves an additional penalty simply because the De-
fendant has previously been convicted of a crime--Burglar's Tools
is now in all cases a Misdemeanor. But compare Weapons

charges, discussed inf ¢.

Criminal Trespass
The single trespassory offense which did not require proof of

an "intention to commit a crime therein" was the misdemeanor
of Unlawful Intrusion on Real Properby. This crime was limited
in its original objective, but in terms of day to day enforcement
the lower Criminal Courts extended the scope of the section con-
siderab!y. However:one might argue with the judicial extension,
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PARTICULAR CRIMES OR OFFENSES

there is no room for dispute now, for the Legislature has itself
increased the coverage, denominating the new offense, aptly,
"Criminal Trespass". Secs. 140.05, 140.10, 140.15. All know-
ing and unlicensed entries onto premises of any nature are now
made criminal. The type of premises entered is of Concern only
in ascertaining the degree of the new Misdemeanor (whether the
entry is into a "dwelling", "bUilding", or vacant realty, fenced
and unfenced). Again, it is sufficient if the entry issimply un-
licensed (See. 140.00-5) so that it is not necessary to prove any
intention to commit a crime within the premises.

CRIMINAL MISCHIEF
Where an injury to property is intentional, the degree of

Criminal Mischief depends on the value of the property, or on
whether an explosive was Used, in which case value is im
material. Secs. 145.00, 145.05, 145.10. But the law, unlike its
predecessor, also forbids "reckless'' conduct towards property
valued in excess of $250, specifying that an actual reckless dam-
age (over $250) is Criminal iViischief-3 (See. 145.00), whereas
a reckless danger to property (valued at more than $250), with-
out actual damage, is a lower class of Misdemeanor, Reckless
Endangerment: Class B, Sec. 145.25.

ENDANGERING WELFARE OF CHILD
The suggestion that sexual conduct 

:towards 
a child is pre-

empted by the sex offense sections of the new law is discussed
under Sex Offenses, infra, it s,'however, of some sig ficaride
that the new Endangering the Welfare section (260.10) pro-
hibits, like the old 483, the endangerment of the moral welfare
of a child (less than 16). What, it may be asked, does the Legis-
lature contemplate by "moral" welfare? One adequate answer
is that actually this section' was never originally, and certainly
is not now intended to cover sexual assaults against children,
but rather applies to other less direct acts likely to produce moral
danger, e. g., permitting access to alcohol or drugs, exposing a
child to a prostitution environment, inducing the solicitation of
alms, etc. This interpretation would give equal weight to both
the Sexual Abuse and Endangering the Welfare sections of the
law, and for this reason alone should be accepted under the
elementary principle of statutory construction to the effect that
wherever possible separate sections of the same statute should
be construed in harmony with each other. As for the area of
sexual enticemen$ of a child, without contact, or eiien the use of
sexually suggestive language directed to a child, conceivably this
conduct, not constitUting any actual "sexual abuse", Could be
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covered under the Endangering the Welfare section, as conduct
calculated to be injurious to the child's moral welfare. (It must
still be remembered, however, that with respect to any charge of
a sexual nature brought by a child, Oyola and Porcaro, discussed
under Sex Offenses, infra, require corroboration.)

FALSE FIRE ALARM
The familiar crime of se ing a False Fire Alarm (Sec. 1424

of the old law, 1 year maximum or New York City Pen. Indef.)
has been replaced by the Class B Misdemeanor of Falsely Re-
porting An Incident, Sec. 240.50, subds. 1, 2---three month maxi-
mum. (Reckless Endangerment, Sec. 120.20, Class A Misde-
meanor, I year maximum, and Criminal Tampering-2, Sec. 145.-
15-2, Class B Misdemeanor, 3 month maximum, are additional
possibilities, but in view of the specificity of the crime of Falsely
Reporting An Incident, referring, as it does, to the circulation of
"a 

false report or warning .... of a fire", Sec. 240.50-1, this
is undoubtedly the section which will commonly be employed.)
The usual defense is that the alarm was pulled to call for as-
sistance in an emergency. The prior statute required that the
alarm be pulled "wilfully", and defense attorneys often argued
that a genuine emergency situation negated the element of "wil-
fulness". The new section omits the word ."wilful", but the
emergency defense, if believed (generally, it is not accorded
credibility because of its widespread use), might succeed as a
justification under Sec. 35.05-2 of the new law, which section
provides that/ "conduct which--would otherwise constitute an
offense is justifiable and not criminal when . . such con-
duct is necessary as an emergency mea.sure to avoid an imminent
• . • private injury which is about to occur by reason of ai
situation occasioned oF developed through no fault of the actor,
and which is of such gravity that, according to ordinary stand-
ards of intelligence and morality, the desirability .and urgency
of avoiding such injury clearly outweigh the desirability of
avoiding the injury sought to be prevented by the statute defin-
ing the offense in issue." This new standard offers the ad-
Vantage of a specific guideline in replacement of the generalized
"w lfulness" test, and, of course, is not restricted to the False
Fire Alarm situation, but is available in all criminal charges.

• _ FORGERY

• • Three types of conduct will constitut a Forgery crime: 1 the
actual forgery of the instrument itself (making, completing, or
alteri,ng the instr.ument) with intent to "defraud, deceive or
injure, another., Sec. 170.05; 2. u tering the forged instru-
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: 

merit with the same intent, Sec} 170.20; and 3. possessing the
forged instrument with the same intent, Sec. 70.20. Making,
completing, or altering the instrument is termed Forgery, Secs.
170.05, 170.10, 170.15; while uttering or possession is considered
Criminal:Possession, Secs. 170.20, 170.25, i70.30. A "written
instrument" is defined as any instrument or article (e. g., a coin
or token) "containing written or printed matter which
is capable of being used to the advantage or disadvantage of
some pei son.'' Sec. 170.00-1. The severity of the 

•Forgery 
or

Crii nal Possession depends simply on the nature of the in-
strument which is' forged, uttered, or possessed. Previously
Forgery was in all cases a Felony, but now Forgery-3 and Crim-
inal Possession-3 are only Class A Misdemeanors. Secs. 170.05,
170.20. As to Criminal Possession (possessing or uttering) it
is no defense that the defendant participated in the actual For-
gery, but a defendant may not be convicted of Forgery and
Criminal Possession as to the same instrument. Sec. 170.35.

k

GAMBLING

The Gambling provisions of the old law were intricately and
cumbersomely worded. An attempt at simplification has been
made by a series of definitions. Sec. 225.00-1-12. Also, book-
making and policy offenses have now been combined in the same
sections of the law. The point to remember is that the statute
is not aimed at the player, but rather at the gambling en-
trepreneur and his agents, with one exception, in the field of
"policy". The only player who is criminally responsible is the
poricy player who possesses a policy slip (even if it is his own
personal playing slip) or more• than ten plays. Thus, the act
of placing a policy bet, as a player, is not a crime, regardless of
the number of playS, but the possession of the written record
thereof, even as a player, is a Misdemeanor if the slip reflects
more than 10 plays (Sec. 225.!5-2), and a Felony if itreflects
more than 500 plays (Sec. 225.20-2). This distinction between
bookmaking and policy slips is derived from the sections which
forbid a bookmaking record only if it is used in the "operation
or promotion of a book_making scheme" (i. e., the bool matcer's
slip, Secs. 225:15-1, 225.20-1, and 225.25) whereas, in policy,
the interdiction applies to slips wldch are used in the "operation,
promotion or playing", (Italics added) with the Sole limitation,
as to the player, that if the slip refle,cts less than 10 of his per-
sona! plays this is a complete defense (Secs. 225.15-2, 225.20-2,
225.25).

• As for professional gamblers, bookmakers, policy operators,
their direct agents, and those indirect agents who materially
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assist them, they are in all cases criminally responsible, the de-'
gree of the crime depending on the precise nature of the ac-
tivi y performed. The criteria may be summarized as follows::

.2

Promoting Gambling-2 Sec. 225.05 Class A Misdemeanor

It is possible to commit the crime either by Advancing Gam-
bIing Activity or Profiting from Gambling Activity. Both
policy and bookmaking are included.

(a) Advc ncing, Sec. 225.00-4, is aimed at those who
assist the entrepreneur, but the assistance must be
mc terial (Cf. the old law, where any simple assis-
tance was sufficient, and see the section for the
standards of "material" assistance.)

(b) Profiting, Sec. 225.00-5 is aimed at the operator
himself, or any agent who receives, on his behalf,
money from the player. The underlying standard
is the receipt of money from the player.

r:

Promoting Gambling-1 Sec. 225.10 Class E Felony

This is aimed at the entrepreneur, or his direct agents, rath-
er than those who materially assist him.

Bookmaking: The Defendant must receive, as a book-
maker, or agent thereof, in any one day,
more than 5 bets totalling more than

-$500-0.-Sec. 
225:10-1, and see Sec. 225.-

00-9 for definition of "bookmaking".

Policy: The operator, or his agent, must receive
(a) more than $500 in any one dc y, or
(b) money, regardless of amount,

from someone other than a play:
er, e. g., from a runner.

Observe the distinction between bookanaking and policy. In all
cases, policy or bookmaking, where money is received (either by
the entrepreneur or his agent) from a player directly, the crime
isPromoting Gambling-2, with the further proviso that if the
money so received equals the specified amounts, listed supra, the
crime is then Promoting Gambling-I, a Felony. However, in
Policy, and in Policy only, if the operator or his agent receives
money, on behalf of the operator, from anyone other than a play-
er, the Felony, Promoting Gambling-I, is committed, regardless
of amount received. Thus, in bookmaking the Felony is commit-
ted (by the bookmaker or his agent) only if the prescribed amount
in any one day is received from the player, whereas inp01icy the
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Felony is complete either (1) if the prescribed amount in any one
day is received by the operator or his agent, or (2) if the money,
regardless of amount, is received (by the operator or his agent)
from anyone other than an actual player.

Possession of Gambling
Records-2

a. Bookmaking :

Sec. 225.15 Class A Misdemeanor

b. Policy:

only possession of the bookmc ker's
record is forbidden, a record used in
the "operation or promotion" of a
bookmaking scheme. Sec. 225.15-1.

all slips in possession of an operator
are prohibited. A player's slip is
forbidden only if it reflects more
than 10 personal plays. Sec. 225.-
15-2.

Possession of Gambling
Records-1 Sec. 225.20 Class E Felony

a. Bookmaking :

b. Policy :

only possession of a bookmc ker's rec-
ord is forbidden, reflecting more than
5 bets totalling more than $5000
(note the absence of the 1 day limi-
tation). Sec. 225.20-1.

an operator's or player's slip is cov-
ered if it reflects more than 500
plays (note the absence of the 1 day
limitation). Sec. 225.20-2.

ItARASSIENT

Harassment is an entirely new offense, somewhere between
Disorderly Conduct and Assault. Sec. 240.25. Here, too, obscene
language or obscene gestures in a public place are forbidden, but
whereas in .Disorderly Conduct, discussed infra the intention
must be to create public inconvenience or alarm, here the of-
fense is commi ed if the intention is to "harass, annoy or alarm"
any one pers0 in a public place. In addition the mere act of
"following" ii. :phrsiJh iii a public place (with the same intention)
will also constitute the.Violation. Sec. 240.25-3. School or col-
lege hazing is alsb forbidden.. Sec. 240.25-4. One subdivision
forbids the strildng,:sho pg, :iMcMng ,or: touching of a person

of conduct which formeriylilCohti l d.a. si pl : ssault. In the
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absence of an actual injury an Assault charge is no longer pos-
sible (see discussion of Assault, supra), so that the Legislature
has simply taken this particular species of non-injurious Assault
and reduced it from a Misdemeanor to a Violation (15 day maxi-
mum), lhniting it, further, to a public place. A catchall provi-
sion in the Harassment section forbids any course of conduct or
repeated acts which alarm or seriously annoy and which serve
no legitimate purpose. Sec. 240.25-5. The precise area of for-
-bidden action is in this instance somewhat obscure, and would
appear to offer the possibility of any number of new complaints.

Malicious Telephone Calls
The Misdemeanor of Aggravated Harassment (Sec. 240.30,

Class A) sounds new, but actually represents only an extension
of the familiar Malicious Telephone Call charge. But whereas
the prior section (555) forbade only telephone calls threatening
a crime, or using obscene language to a female, or to a male child
under 16, the new section forbids all communications, telephone
or otherwise, in any manner "likely to cause annoyance or alarm",•
and, in addition, forbids any telephone call "with no purpose of
legitimate communication", regardless of whether or not annoy-
ance or alarm might ensue. Here, of course, the area of criminal
conduct is enormously extended.

HOMICIDE

Murder--Insanity Defense
Premeditation, previously the crucial factor in distinguishing

Murder-1 from Murder-2, no longer is a factor in a Murder
charge in the State of New York. There is only one degree of
Murder in the new Penal Law (Sec. 125.25), and it may be com-
mitted as follows :

By any act which causes death, preceded by:

1. A specific intention to cause a death, either of the
victim or a third person (regardless of premedita-
tion); or

2. A recklessengagement in conduct creating a grave
risk of death, coupled with circumstances indicating a
deprc ved indifference to human life (previously Mur-
der-I), or

3. Participation in certain specified Felonies during the
commission of-which the death results. (Felony Mur-
der, formerly Murder-I, now Murder, and significant-
ly Hmited.)
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Specific Intention to Cai se a Deatl
New York, by 1965 enactment which has now been carried over

to the new Penal Law, is one of the few states which has adopted
a portion of the new Insanity test provided in Sec. 4.01 of the
Model Penal Code, which new test renders obsolete the ancient,
often criticized McNaghten rules. It is no longer necessary for
the Defendant to prove that, as a result of mental defect, he did
not know the nature and quality of his act, or that he did not
know the act Was wrong. The mental disease or defect must still
be proved, but, after such proof, it is sufficient if the defendant
can show that he lacked substantial capacity to appreciate the
consequences. Sec. 30.05 (the defense, Of course, is not limited
to Murder, but is available in any criminal charge). The key
words are "substantial capacity" and "appreciate" as a replace-
ment of knowledge, and the effect is an emasculation of Mc-
Naghten. (For a brilliant discussion of McNaghten, Durham,
and this new and latest standard, see U. S. v. Freeman, C.A.N.Y.
1966, 357 F.(2d) 606, CCA2). Psychiatrists and sociologists,
unquestionably applauding the new "insanity" defense, will find
further, perhaps even more significant, substantiation of their
theories in an additional defense permitted by the new law. It
is now a defense to a Murder charge that "the defendant acted
under the influence of extreme emotional disturbance for which
there was a reasonable explanation or excuse, the reasonableness
of which is to be determined from the viewpoint of a person in
the defendant's sit tion under the circumstances as the defend-
ant believed them to be." Sec. 125.25-1(a), Italics added. (l ote
that while this is a defense to a Murder charge, it is no defense
to Manslaughter the statute so states.) Superficially, this
new defense may seem to be only a re-phrasing of the ancient
"heat of passion" exculpation, traditionally Manslaughter rather
than Murder, but reflection will reveal that "extreme emotional
disturbance" is a far broader concept than "heat of passion".
"Heat of passion" is a momentary phenomenon, while "extreme
emotional disturbance" may obviously persist for days, weeks, or
even months. In any situation where a defendant has been in-
volved personally with his victim (the betrayed husband, matri-
cide, patricide, fratricide) the new "emotional disturbance"
standard will often mandate Manslaughter rather than Murder.
(It should be emphasized that however much this new defense
suggests a variation of an "Insanity" plea, it is not such a plea
at all. "Insanity", of course, is always a complete defense in any
criminal charge, whereas the new "extreme emotional disturb-
ance" standard represents only an amelioration in a Murde
clmrge; reducin Murder to Manslaughter. The element of crim-
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inal responsibility remains, at the anslaughter level. Defense'
attorneys will commit serious error if they rely on "extreme emo-
tional disturbance" for an acquittal. An acquittal wil! be obtain-
able only under the new "Insanity" standard, previously dis-
cussed, Which is to say substantial incapacity to appreciate the
consequences. "Emotional disturbance" stands on another plane.
The problem of "Insanity", a word which has no piace in medical
lexicons, has plagued the judiciary since McNaghten. The
State of New York, now, has undertaken a differentiation in
behavioral terms. Lack of appreciation constitutes legal "Insan-
ity", "Extreme emotional disturbance" is something less than
"Insanity", but represents, nevertheless, a significant mitigating
factor in a Murder charge.)

II

ii

Reckless Act Revealing Depraved Indifference to Hu nan Life
: This is a carry:over from Murder-! under the prior statute.
The situation occurs with relative infrequency. Any proof of a
"depraved" indifference to human life would appear to suggest
an insanity defense under the new standards, substantial inca-
pacity to appreciate the consequences.

Felony Murder
Here, there has been a radical limitation. The crime may now

be committed only with respect to Specifically enumerated Fel-
onies: Robbery, Burglary,-Kidnapping, Arson, Rape-l, Sodomy-
1, Sexual Abuse-l, Escape-I, Escape-2: Sec. 125.25-3. Further-
more, ]f the-defendant-was- -St the 6nly participant in the speci-
fied Felony, he may predicate a sdccessful defense on the fact
that he did not participate in the death act, was not armed, had
no reasonable ground to believe that any other participant was
armed, and no reasonable ground to believe that any other par-
ticipant intended to engage in dangerous conduct. Sec. 125.25-3
(a-d). Note, however, that a Felony Murder may now be com-
mitted not only in the course of the Felony, but, additionally, 

"in

immediate flight therefrom". Sec. 125.25-3.

Manslaughter and Criminally Negligent Homicide
' As before, two degrees of anslaughter are listed. Man-

slaughter-2 (Sec. 125.15) may be committed by:

1. An unjustified abortional act which causes death, or

2. An intentional assistance in a suicide, or

3. A "reckless" act resulting in death.

ks to the third factor (recklessness) compare Criminally
Negligent Homicide, which is committed where death is caused
by "criminal negligence". See. 125.10. The distinction be-
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ween "recklessness" and "criminal negligence" relates to the
consciousness of the defendant. If there is a conscious dis
fegard of a risk, this is "recklessness", Sec. 15.05-3, and if the
result is death the crime is Manslaughter-2, a Class C' Felony.
Sec. 125.I5-1. If, however, the defendant's culpability involves
not a conscious disregard, but rather a failure to perceive the
risk, this is "criminal negligence"; Sec. 15.05-4, and the crime, if
death results, is Criminally Negligent Homicide, a lesser offense,
Class E Felony. Sec. 125.10. (This, of course, replaces the
prior Vehicular Homicide, with the modification that the use of a
vehicle is no longer a pre-condition for commission of the crime.
But note that the operation of a vehicle, resulting in death, may
also constitute Manslaughter-2. If the operation of the vehicle
is "reckless" (conscious disregard), the crime is Manslaughter-2;
if the operation involves "criminal negligence" (failure to per-
ceive) then the crime is Criminally Negligent Homicide.

Manslaughter-l, a Class B Felony, the most serious classifica-
tion in the new Penal Law short of Murder and Kidnapping-I,
may be committed as follows:

1. If the defendant intends a "serious physical injury"
(see Sec. 10.00-10) and causes the death of his victim
or another person; or

2. If the defendant intends to cause death but acts under
the influence of extreme emotional disturbance, dis-
cussed supra; o

3. If the defendant commits an unjustified abortional act
on a female pregnant for more than 24 weeks (see Sec.
125.05-3 for definition of a "justifiable abortional act").

!

Justifiable I-Iomicide--Justifications And Defenses Generally

Justifiable HOmicide, handled in a separate section previously,
is now covered by the provisions of the new statute which treat
the problem of justifications generally, Sections 35.00 through
85.30. All preliminary sections of the law should, of course, be
examined with special care inasmuch as they represent legisla-
tive standards for criminal responsibility which will apply to
all charges. Section 10.00 lists a number of definitions, many of
which have already been mentioned. Sections 15.00 through 15.-
25 deal with culpability, see especially Secs. 15.20 and 15.25 in-
volving ignorance, mistake, and intoxication as defenses. Sec-
tions 20.00, 20.05, 20.i0 deal with accessorial conduct short
of an actual accomplice situation (compare the crimes of Crim-
inal Facilitation, Criminal Solicitation, and Conspiracy). The
additional defenses of Duress, Entrapment, and Renunciation are
covered in Secs. 35.35, 35.40 and 35.45.
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INDECENT EXPOSURE

The new section, appropriately entitled Public Lewdness re-
fers, unlike its predecessor, exclusively to a public place. Not
only is a public exposure prohibited, but also any other public
"lewd act". Sec. 245.00. As to precisely what constitutes a
public "lewd act", no guideline is offered, unlike the obscenity
situation where a definition of "obScene" is provided. Sec.
235.00-1. Conceivably, the topless waitress situation might be
included as a public lewd act, but the problem is academic for
the Legislature, in last minute action, enacted two separate sec-
tions covering public female exposure, obviously aimed at top-
less waitresses, and, as well, at proprietors of establishments
where they are employed. Sec. 245.01, Exposure of a female,
and Sec. 245.02, Promoting the exposure of a female, both Vio-
lations (15 day maximum), and observe the express provision
that these sections shall not apply where the female is "enter-
taining or performing in a play, exhibition, show or entertain-
ment."

KIDNAPPING

i ....

There are now two degrees of Kidnapping, as opposed to one
under the prior statute. The death penalty, of course, has been
abolished (except for Murder in two limited situations). The
most serious crime in the new Penal Law is the Class A Felony,
with a minimum 15-25 to Lifemterm, and there are only two
Class A-Felonies in the law: Kidnapping-1 and Murder.

In addition to Kidnapping, three affiliated, lesser offenses are
specified, Unlawful Imprisonment, Custodial Interference, and
Substitution of Children.

As to Kidnapping versus Unlawful Imprisonment, a deter-
mination of which of these crimes has been committed depends
on whether the victim has been "abducted" (Kidnapping) or
only "restrained" (Unlawful Imprisonment). Both words are
defined. Observe carefully that a "restraint" requires some-
thing more than a temporary restriction of movement. By
definition, to constitute a "restraint" one of two factors is
required:

1. The victim must be moved from one place tO another, or

2. The victim must be "confined". Sec. 135.00-1.
(Clearly, in using the concept of confinement as an additional
element of "restraint", the Legislature contemplates more than
a transient interference with liberty. Webster, in defining
"restrain", uses the word "confine" as one possible synonym,
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but the star,ire, after using the word "restrain" in the first
instance, superimposes the additional limitation that the victim
must be "restrained" by being "confined" so that the only pos-
sible interpretation is that the word "confined" in the statute,
must be construed in its narrowest sense, "to keep shut up, as
in prison", see Webster's New World Dictionary, College Edition.
Any other interpretation would render nugatory the Legislative
distinction betweeii "restrain" and "confine". Finally, the very
designation of the crime as Unlawful Imprisonment supplies
:substantiation for the argument).

Once a person is "restrained" (moved from one place to an-
other or "confined", supra) the Crime is Unlawful Imprison-
ment-2. Sec. 135.05. If during this "restraint", the victim is
exposed to "serious physical injury" the crime is Unlawful Im-
prisonment-l, Sec. 135.10, and see Sec. 10.00-10 for definition
of "serious physical injury".

To reach the level of Kidnapping, the victim must be "ab-
ducted" rather than "restrained". To "abduct" a person is to
"restrain" him (i. e., move him from one place to another or
.confine him) ,vith. the intention of preventing his liberation
(1) by secreting or holding him in a place where he is not likely

±o be found, or (2) by using or threatening to use "deadly physi-
.cal force" (Sec. 135.00-2, and see Sec. 10.00-11 for definition
of "deadly physical force").

If, now, a person is ,abducted", which is to say "restrained"
(which is to say moved from one place to another or confined),
with the intention of secreting him, or by the use of deadly
physical force, then, as indicated supra the crime is Kidnapping.
The degree of the Kidnapping, 1 or 2, is then determined by
factors listed in the statute, including, generally, the question
of whether ransom is demanded, the length of the abduction plus
the intent to inflict physical injury or abuse the victim sexually,
the intent to advance commission of a felony, or to terrorize,
,or to interfere with a governmental function, and finally, the
question of whether the victim dies during the abduction.

There is always one perfect defense to Kidnapping. If the
,defendant is a relative of the "victim" and his sole purpose is to
assume control, there can be no Kidnapping. Sec. 135.30. In
that situation, however, if the "victim" is over 16 years of age,
there may be an Unlawful Imprisonment. This is because the
"'assume control" defense, available in every Kidnapping charge,
is available in an-Unlawful Imprisonment charge only if the
"victim" is less than t6. Sec. 135.15. Observe, however, that as

o children under 16, although neither Kidnapping nor Unlawful

27



HIGHLIGHTS OF THE NEW PENAL LAW

Imprisonment is committed where the sole purpose is to assume
control, there is still the possibility of Custodial Interference.
Secs. 135.45, 135.50.

NARCOTICS
The determination of narcotics penalties has been complicated

by the multiplicity of applicable provisions. A stride forward:
in the direction of simplification has been accomplished by the
new Dangerous Drug provisions (Article 220), although it is
still necessary to refer to other enactments to understand the
complete structure. With respect to Heroin, Cocaine, Morphine
Opium, Marihuana, Amphetamine, and Barbiturates, the prob-
lem was relatively simple because of the specific designation of
these drugs in the old Penal Law, designations which are con-
tinued, except for Amphetamine and Barbiturates, in the new
statute. Some drugs, however (Doriden was the most notable
example), stood alone in an uncharted area. The gap has been
somewhat filled by the Depressant and Stimulant Drug Control
Act, an amendment of the Public Health Law (Article 33A), and
the Hallucinogenic Drug Act, Section 429 (originally 229) of the

ental Hygiene Law. These two statutes cover Amphetamine,
Barbiturates, and. affiliated drugs of a Depressant, Stimulant,
and Hall cinogeni€ nature (as prescribed by the Commissioner
of Health), so that now the familiar drugs, such as Tuinal,
Seconal, Doriden, Nembutal, Ametal, LSD, DMT, are all covered.
.They are brought within :the scope of the new Penal Law by the
specific definition classifying them as "Dangerous Drugs". Sec.
220.00-2, 3, 4.

t,

ti
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The new statute separates "narcotic" and "dangerous" drugs.
"Narcotic drugs are defined in Sec. 220.00-1 as those drugs
specified as such in Section 3301 (subdivision 38) of the Public
Health Law. It is by virtue of this definition that marihuana
is considered a "narcotic", for Sec. 3301-38 lists it as such ex-
plicitly. (Compare Sec. 201 of the Narcotic Control Act of 1966,
the New Article 9 of the Mental Hygiene Law, where there is
express recoEnition that marihuana, as opposed to opium, heroin,
and morphine, is not "narcotic" and not addictive within the
contemplation of this new addiction statute. Thus, marihuana is
"narcotic" under the Penal Law, but not "narcotic" under the
Mental Hygiene Addiction Control Law.) In the new Penal Law
every "narcotic" drug is also, a itomat cally, a "dangerous" drug,
and, additionally, the depressant, stimulant, and hallucinogenic
drugs, while not "narcotic" are nevertheless "dangerous". Sec.
220.00-4. To re-phrase this, heroin, marihuana, opium and
morphine are both "narcotic" and "dangerous", while ampheta-
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mine and barbiturates are only "dangerous'::: Th6,distinction
finds application simply in determining the degree 0f the =bf-
fense. The Narcotics Chart (Chart VI of the Sentence Charts
in McKinney's Penal Law), in listing the drugs separately :by
name, reflects, in all cases, the statutory dichotomy.

A salient feature of the former statute was the' mandatory
6 month sentence for a multiple narcotics offender at the !Viis-
demeanor level. The successor statute makes no provision what-
ever for multiple narcotics convictions, either Misdemeanor or
Felony. (A third Felony offender is, of course, optionally pun-
ishable by a life term, but this bears no relationship to nar-
cotics crimes as such.)

There are now new differentiations in degree of crime based
on quantity of narotics possessed by the defendant. Previously,
quantity determined either Felony or Misdemeanor (i. e., 24
marihuana cigarettes, Misdemeanor, 25 or more, Felony), but
now, at the Felony level, a more severe penalty classification
applies to larger quantities of narcotics. (See Sentence Chart
VI, listing drugs by name and by weight.) The prior statute
(Sec. 1751-2) provided that possession of these larger quantities
(e. g. 100 cigarettes) created a presumption of intention to sell,
but the new legislation goes further and specifies that naked
possession of the larger quantities shall constitute, automatically,
a higher Felony (thus, 25 cigarettes Class D Felony, 100 ciga-
rettes Class C Felony), omitting any provision creating a pre-
sumption of intention to sell, based on quantity. As to quantities
below= the Felony amounts, naked possession is a Misdemeanor,
but if the People can prove the defendant possessed the drug
with intention to sell, regardless of quantity, then this will be
sufficient for a Felony charge, Class E f6r "dangerous" drugs,
Sec. 220.10, Class D for "narcotic" drugs, Sec. 220.15-1. (With
respect to the minimum quantity of drugs required to constitute
a crime, the legislation supplies no standard, and the occasionally
encountered problem of traces of heroin, e. g., saturated cotton,
remains one for j udicial consideration.)

One of the most far reaching changes involves the new pre-
sumption applicable to the presence of any "dangerous" drug in
an automobile. Heretofore; on!y the presence of the Felony
weight of the drug created a presumption of possession by every
occupant of the Car. Now the pre umpti0n ap] lies regardless of
quantity, Sec. 220.25, so that e en one 

:arihuana 
cigarette, or

for that matter one barbiturate pili, in theglove compartment
or the -trunk of an automobile will" c eatea esumption against
all passengers. : '
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Narcotic Addiction Control--Youthful Offenders

The Narcotic Control Act of 1966 (the new Article 9 of Mc-
Kinney's Mental Hygiene Law) provides two procedures with
respect to suspected addicts who are brought into the Criminal
Courts :

1. The defendant may be examined to determine addiction :

The Court may compel an examination where the stand:
ards of the section are met. The examination functions
simply to ascertain whether the defendant is an "addict"
and cannot, by itself, determine whether a commitment
to the Narcotic Control Commission will follow (Sec.
207 of the Narcotic Control Act).

2. The defendant may be committed to the Narcotic Control
Commission.

A commitment may be accomplished in one of two ways"

a. A request by the defendant, granted by the Court, cou-
pled with a finding, based on the examination, that the
defendant is an "addict". This is a civil commitment,
and, if accomplished, the criminal charges are dismissed

., (Sec. 210, Narcotic Controi Act).

b. A compulsory commitment by the Court. This is pos-
sible only after conviction, coupled with a finding that
the defendant is an "addict". Indeed, if there is a con-
viction, the defendant must be committed to the Commis-
sion where the char-ge i a Misdemeanor or Prostitution
as a Violation (11o other disposition is permissible), and
must either be committed to the Commission or sentenced
to an Indeterminate prison term where the charge is a
Felony. In no case may a defendant, found to be an ad-
dict and convicted of the crime charged, be given an Un-
conditional Discharge, a Conditional Discharge, or even
Probation (Sec. 60.15 Penal Law).

L

Sec. 209 of the new Article 9 expressly provides that adjudicat-
ed Youthful Offenders who have been examined and found "ad-
dicted" shall be certified to the Narcotic Control Commission:
The latest amendment of the Youthful Offender provisions of the
Code (Sec. 913-m, March i967, passed cfter the new Article 9)
lists the possible dispositions of adjhdicated Youthful Offenders
(Unconditional Discharge' Conditional Discharge, Probation, Re-
formatory ImpriSonment), and it indy be noted that certification
.to .the Narcotic Control Commission is not included as one of the
permi'ssible dispositions. Thus it is possible to muster the argu-
mentona ighl technical plane, that certification Of a'Youthful
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Offender is not, at this moment, permitted. But the result of such
an argument is sufficiently anomalous to suggest that this was
never the legislative intention. The amendment of the Code of
Criminal Procedure is interim in nature (the full Code is now in
the process of revision), and it is safe to say that the new revised
Code will include, as one of the dispositions of an adjudicated
Youthful Offender, certification to the Narcotic Control Commis,
sion where the adjudicated Y.O. has been examined and found to
be "addicted", so that, in its final form, the new Code will accord
completely with the Narcotic Control Act of 1966 (the new Arti-
cle 9 of McKinney's Mental Hygiene Law)•

Remember, of course, that an arrested youth, like an arrested
adult, may, p io ° to adjudication, apply for narcotic examination
and civil certification, under Sec. 210 of the new Article 9. If
the Court Consents, certification will follow after the appropriate
examination, revealing addiction, and at that point the criminal
charges will be dismissed. This procedure requires the consent,
and indeed the application of the arrested youth, whereas cer-
tification after an adjudication of guilt is a completely compulsory
process•

PROSTITUTION
The inequity of penalizing the prostitute, while exempting the

patron, has long been argued. Critics undoubtedly were hopeful
the injustice would be corrected by some diminution of the pros-
titute's responsibility. Ironically, the Legislature has "rectified"
the inequity by providing that the patron bears a criminal re-
sponsibility equal to that of the prostitute. Both are guilty of a
Violation. Secs. 230.00, 230•05• The sex of the parties is not
material--female soliciting female or male soliciting male are
equally covered, as is a female soliciting a male. Sec. 230.10. The
determinative factor is the element of fee. If the solicitation, or
act, occurs without fee arrangement there is no offense at all.
(The only type of sex solicitation, without fee, which is forbidden
is the act of loitering to solicit, in a public place, deviate sexual
behavior, which constitutes Loitering, a Violation, Sec. 240.-
35-3.) .

Enforcement of the prostitution laws has generally depended
on the male detective who "permitted" the alleged prostitute to
invite him to a hotel room, paid her a fee, watched her start to
disrobe, and then arrested her. May. we anticipate, now, that fe-
male detectives will perform the same function in an attempt to
round up patrons of prostitutes ? (There is an alternative---if a
Pr9stiitution transaction is overheard by a detective, this Will
justify an arrest of both prostitute and patron, for the mere
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ag 'eement for a fee is sufficient to constitute the Violation as to
both. Secs. 230.00, 230.05. Note, however, that many Criminal
Court judges have been reluctant to convict for prostitution sim-
ply on "proof" of a simple agreement, without some positive act
to effectuate same.) 1

As to the use of detectives to apprehend prostitutes or patrons,'
the newly codified defense of Entrapment, Sec. 35.40, may play a
role. The vital limitation is the requirement that the defendant
must not have been "disposed to commit" the offense in the first
instance. The defense, of course, is available in any criminal
case where the arrest was effectuated by undercover agents,
notably in the narcotics situations, but the vital limitation, car-
ried over from the historic roots of entrapment as a defense, that
the defendant must prove an absence of any predisposition to
commit the offense, offers a major obstacle• The mere fact that
the defendant was "trapped" is never sufficient. The officer's
conduct must stand close to an actual enticement. The offer of
opportunit:y, by itself, is no entrapment; the section, like the case
law, so provides. A defendant with a previous record will ob-
viously encounter difficulty in proving an entrapment.

PUBLIC ORDER, OFFENSES AGAINST

Disorderly Conduct
Previously, Disorderly Conduct could be either "Offense" (Sec.I

722) or Misdemeanor (Sec. 720). The Misdemeanor section was
never in strong favor, but it was occasionally utilized. It has
now been eliminated, but one limited type of Disorderly Conduct
as a Misdemeanor has been added, involving the disruption or
disturbance of a religious service (Aggravated Disorderly Con-
duct, Class A Misdemeanor, Sec. 240.21). Every other type of
Disorderly Conduct is a Violation, and the underlying standard
has been modified. The previous "breach of peace" test, based on
common law principles, has been supplanted by an "intent to
cause public inconvenience, annoyance or alarm". Sec. 240.20.
The attempt, here, has been to replace the oft-litigated "breach of
peace" criterion with a more specific delineation. Obviously, the
very nature of the offense of Disorderly Conduct precludes pre-
cise specifications. The new standard represents, nevertheless,
an effort to concretize the offense.

The old D.C.-ll has been removed, a change which will sure y..
be saluted inasmuch as prosecutions under this section (consort-I
ing with criminals for an unlawful purpose) almost invariably,
resulted in summary dismissals because of the impossibility, o
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proving even a prima facie case. The D.C.-6, Jostling, has been
raised to a Class A Misdemeanor, Sec. 165.25, while the D.C.-8,
soliciting lewd conduct in a public place has been retained at the
Violation level, but inserted in a separate "Loitering" section
(240,35-3); The same is true of the D.C.-7, soliciting alms, as
well as the old 722-b, loitering in school grounds (Secs. 240.-
35-1, 5). An amendment to the old D.C.-6 included confidence
games. This, too, has been raised to a Misdemeanor, Fraudulent
Accosting, Sec. 165.30, with a significant enlargement of the area
of conduct which will constitute the crime. Fortune Telling:, an
"Offense" under the Code (now repealed) is included in the new
Penal Law as a Class B /Hsdemeanor (See. 165.35, 3 month maxi-
n2um)

An exceptional enlargement in the Disorderly Conduct area
should be noted. Not only is obscene or abusive language in a
public place now forbidden, but also an "obscene gesture" (Sec.
240.20-3). There is no guideline as to what constitutes an "ob-
scene gesture", and whether this section is enforced, or, if en-
forced, whether it survives a constitutional attack, remains to be
seen. It must be emphasized that in all cases of Disorderly Con-
duct one fundamental pre-condition must always be satisfied:
there must be an "intent to cause public inconvenience, annoy-
ance, or alarm," or, at the very least, the defendant must have
been " eclclessly" creating the risk thereof (Sec. 240.20, italics
added).

Loitering--Generally
Section 1990-a(2) of the prior law forbade loitering or sleep-

ing in stations or on s tion platforms only, and the alert defense
attorney could procure a dismissal when the proof indicated that
the loitering occurred on a moving train. The new provision per-
mits no such exculpation, for the proscribed loitering applies to
any "transportation facility" (See. 240.35-8). Another common-
ly encountered problem, particularly with indigent defendants,
involved street dice games, traditionally brought in as Disorderly
Conduct, and, when tried, frequently resulting in acquittals be-
cause of failure to satisfy the "breach of peace" test. Now, a dice
or card game in a public place automatically constitutes "Loiter-
ing", without regard to any underlying test at all (Sec. 240.-
35-2). (Actually, a gambling game in a public place was always
punishable under Section 899, subd. 8, of the Code of Criminal
Procedure, but this particular section has been rarely, if ever,
employed, undoubtedly because it was part of the Code, rather
than the Penal Law, and was therefore unfamiliar to enforce.
ment officers and practitioners alike. The replacement section,
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now part of the new Penal Law, will undoubtedly result in street
dice game prosecutions initiated as a form of Loitering, where,
under the new statute, they are explicitly prohibited (See. 240.-
35-2). Bear in mind that the defendant must be actually en-
gaged in the game, even if he is simply awaiting his throw of
the dice, to justify a conviction. A mere spectator, on the other
hand, is not covered. Here again, incidentally, the previous 6
month maximum sentence has been appreciably reduced to 15
days.)

Loitei'ing For Use Of Narcotics
Section 1533 of the former law is replaced by Sec. 240.35-9,

which prohibits a loitering in "any place" for narcotics use.
(Note that the loitering is forbidden with "ane or more persons",
singular or plural, and contrast this with the section forbidding
loitering by transvestites "with other persons", plural only,
thus reinforcing, conclusively it would seem, the argument, of-
fered infra, that a transvestite must loiter with more thcin one
other transvestite to be covered). The difficulb in proving a
1533 offense generally involved the difficulty in proving that
the defendant was loitering for the purpose of using narcotics.
Invariably, the defendant was not found in actual possession
of narcotics, wldch is why Sec. 1533 of the former Penal Law,
rather than Sec. 3305 of the Public Health Law, was utilized in
the first instance. The difficulb remains. It is still necessary
to prove that the defendant himself was loitering "for the pur-
pose of unlawfully using or possessing a dangerous drug." (Sec-
tion 1533 was a isdemeanor, but the replacement section is
only a Violation, 15 day maximum).

Loitering By Transvestites
The public appearance of a male in female clothes, or vice

versa, was covered by Section 887 of the Code of Criminal Pro-
cedure, and generally the simple appearance of one transvestite
walking on a public street resulted in an arrest and subsequent
conviction. The problem of "unusual or unnatural attire or
facial alteration" is now covered in Sec. 240.35-4, and Sec. 887
of the Code has been repealed. Observe that now it is a pre-
condition that the defendant "loiters, remains or congregates in
a public place zvith other persons' so mastced or disguised."
Thus, the single transvestite standing on a corner, alone, or even
with Others not so attired, has gained a freedom-heretofore de-
nied him. Indeed, it will and should unquestionably be argued
that even two transvestites are immune, for note that the sec-
tion forbids congregating with other "persons", plural, so that
a loitering with one other transvestite would seem to be excluded.

J
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(See discussion of the old Section 1533, supTa). Finally, there
must be proof of loitering, remaining, or congregating, so that
transvestites who are walking, or entering or departing a
building, are excluded, regardless of the number involved.
(More than two transvestites, who do in fact loiter, commit a
Violation, 15 day maximum term).

Unlawful Assembly
Unlawful Assembly convictions are rare, but they do occur.

The new section 240.i0, retains the crime as a Misdemeanor, but
reduces it to Class B (3 month maximum). Additionally, the
number of people required to congregate has been increased from
3 to 4. More important, the congregating must now occur "for
the purpose of enga ng or preparing to engage in tumultuous
and violent conduct likely to cause public alarm", as opposed to
the previous provision f6rbidding an assembly to "commit any
unlawful act by force". Here, too, the "purpose" is part of the
pfima facie Case, and itwould appear we may now anticipate even
fewer Unlawful Assembly convictions.

SEX OFFENSES

The statute lists, in Article 130, five basic sex Offenses: Rape,
Sodomy, Consensual Sodomy, Sexual Abuse, and Sexual Mis-
conduct. The age of the victim and the age of the defendant are
often crucial in determining the classification of the offense, and
the elements of force, physical helplessness, and mental incapacity
of the victim are additional determinative factors. The 15
sections of Article 130 are intricate in their delineations, and are
sufficiently complex to justify an individual chart, Such a chart
is included as Chart VII of the McKinney's Penal Law Sentence
Charts.

The age limit for statutory rape (consensual intercourse) has
been reduced from 18 to 17. Where the complainant is under I7,
then intercourse with consent is either Felony or Misdemeanor,
depending on the precise age of the complainant, and the age of
the defendant. The same 17 year age limitation applies to
consensual sex conduct generally, other than intercourse, which
is simply to say that consensual sex conduct with a female over
17 generally involves no criminal responsibility. The single ex-
ception is Sodomy, referred to as "deviate sexual intercourse"
and defined in Sec. 130.00-2. This always involves criminal
liability regardless of consent and regardless of the age of the
participants. Some amelioration resutts if the complainant is
17 or over,, for then the crime is ConSensual Sodomy, only a
Class B l isdemeanor, with a three month maximum sentence
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(Sec. 130.38). (The section makes no mention of the 17 year
age limitation, but note that a female under 17 is considered in-
capable of giving consent, Sec. 130.05-3 (a), and note further that
sodomy with females under 17 is covered in separate sections, see
said Chart VII of the Sentence Charts.) A cardinal modification
relates to marriage partners, for whose private consensual sexual
conduct, of whatever nature, there is now no penal responsibility.
The definition of "deviate sexual intercourse" excludes conduct
between persons married to each other (See. 130.00-2).

The Legislature has enacted a sweeping extension of the cor-
roboration principle in sex cases. Evefy sex offense, with the
single exception of Sexual Abuse-3, now requires corroboration
by express provision (Sec. 130.15). At least one interesting prob-
lem is suggested. Consider the familiar case of an adult touch-
ing the sexual or other intimate parts of a 12 year old child. This
would constitute Sexual Abuse-2, requiring corroboration. Pre-
viously, this type of conduct was generally charged under Section
483 of the former Penal Law, Impairing the l orals of a Minor.
The successor to 483 is Section 260.10, Endangering the Wel-
fare of a Child. Neither the old section, nor its successor, ex-
pressly requires corroboration, so that a District Attorney, faced
with a corroboration problem, might conceivably charge En-
dangering the Welfare instead of Sexual Abuse-2. At this point,
the landmark cases of People v. Oyola, 1959, 6 N.Y.2d 259, 189
N.Y.S.2d 203, 160 N.E.2d 494 and People v. Porcaro, 1959, 6 N.Y.
2d 2.48, 189 N.Y.S.2d 194, 160 N.E.2d 488, would certainly
intrude, and corroboration would be required not because of the
denomination of the crime, but because of the age of the victim
coupled with the sexual nature of the conduct (Section 392 of
the Code of Criminal Procedure, requiring corroboration of an
infant's testimony iv all cases, plays a major role in Oyola and
Porcaro). This is not the place to engage in any extended dis-
cussion of these historic cases, except perhaps to repeat Judge
Fuld's famous concurring statement that "no morals conviction
based solely on the unsupported testimony of a child, sworn or
unsworn, has ever survived in this court"--a statement as ac-
curate in 1967 as it was when originally PrOnOUnced in 1959.
Indeed, Oyola and Porcaro are materially reinforced by the new
statute. With respect to sexual activity directed against a child,
the Legislature has elected to enact precise provisions, even going
so far as to categorize sexual conduct with children by age,
under 17, under 14, and under 11 (see said Chart VII of the
Sentence Charts). This specificity would seem to pre-empt the
field, indicating a clear legislative intention that the sex offense
provisions of the statute are applicable to the exclusion of the'
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inore general provision governing the welfare of children. In
any case, it would seem clear that in whatever direction one ap-
proaches the problem of a sexual offense against a child, cor-
roboration is required.

A further conspicuous change involves the enlarged concep-
tion of inappropriate sexual conduct. Previously, the chief sex
offenses were Rape, Sodomy, and Carnal Abuse. Carnal Abuse,
historically a rigidly construed crime, was perhaps ameliorated
by the modifying lan mge in Sec. 483 (a)and 483 (b) of the old
law, but in People v. Belcher, 1949, 299 N.Y. 321, 87 N.E.2d 278,
the Court of Appeals favored, still, a strict construction, covering,
at the very least, abuse of a sexual organ. The new law defines
"sexual contact" as the "touching of the sexual of other intimate

afts" (Sec. 130.00-3, italics added), so that now New York,
following the lead of a number of other states, has enacted a
"touching" rather than an "abuse" statute, with non-sexual
organs such as the anus, breasts, or even thighs, obviously in-
cluded. Parenthetically, as has been noted, the penalties have
been drastically lowered, with the 1 day to life sentence complete-
ly eliminated.

THEFT AND RELATED OFFENSES

Larceny--Generally

The taking of money from a person, regardless Of amount, was
l eretofore Grand Larceny-1 or 2, depending on Whether the tak-
ing occurred in the daytime or at night. Now the crime consti-
tutes Grand Larceny-3 in all cases, a new and lower classifica-
tion of Grand Larceny (Sec. 155.30-4). As for other thefts, not
frora the person, the $100 cut-off point between Petit and Grand
Larceny has been increased to $250. Furthermore, a taking of
$251 to $1500 is now only Grand Larceny-3, which, as indicated,
is a new and lower form of Grand Larceny (Sec. 155.30-1). Any
amount in excess of $1500 is General Larceny-2 (Sec. 155.35).
This offers bold contrast to the previous standard, where any
amount in excess of $500 was sufficient for Grand Larceny-1.
The question of amount taken is no longer a factor in Grand Lar-
ceny-1. This highest form of Grand Larceny may now be com-
mi ed only by Extortion, instilling fear in the victim that a ghysi-
car injury will be caused to some person, of that there will be a
damage to property, or that a publia servant will abuse his posi-
tion so as to affect some person adversely (Sec. 155.40). (An
Extortion which produces other fears, See Sec. 155,05=2(e) for
the definition of Extortion, constitutes Grand Larceny-3, regard-
less of the value of the property extorted (Sec. 155.30=5). Note
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that Extortion and Blackmail were previously separate crimes,
but now, in the interest of simplification, have been included with-
in the Grand Larceny sections. Coercion, on the other hand,
has been retained as a separate crime, (Secs. 135,60, 136.65.) As
to the value of stolen property, the Legislature has now prescribed
a specific test: market value at the time and place of the crime,
or, if this is unascertainable, cost of replacement within a rea-
sonable time after the crime (See. 155.20-1, and see Sec. 155.20-2
for the value of written instruments).

Larceny--Soy Rides
The most frequent Larceny appearing in the Criminal Courts

is the "Joy Ride", and here the changes are far reaching indeed.
The Court of Appeals has recently ruled that under the joy-ride
section of the old law (1293-a), mere proof that a passenger in
a stolen car knew that the vehicle was stolen, even when he en-
tered therein, was insufficient to justify a conviction (In re Di-
ane S., 1966, 18 N.Y.2d 973, 278 N.Y.S.2d 211, and, since this de-
cision, summary dismissals of cases against passengers have often
been entertained on motion, without even the necessity of a hear-
ing. Even before Diane ultimate acquittals of passengers were
generally obtained. The rule regarding passengers has been rig-
idly altered, for the new law specifically prohibits riding in a ve-
hicle with knowledge that the owner has not consented. Not only
is a defendant guilty if he "rides" with such knowledge, but also
if he "other vise uses, the yehicle without consent, so that appar-
ently even sitting in a parked car is now prohibited (Sec. 165.-
05-1). Remeiriber, of course, that lack of knowledge that the
car was stolen remains the perfect defense, but note this incisive
change. Previously, knowledge was an essential part of the pri-
ma facie case, and an acquittal of a passenger was mandated
wherever proof of knowledge was not offered by the People, so
that it was not technically necessary for the defendant to take
the stand. Now, however, a new presumption applies, to the ef-
fect that anyone riding in a vehicle without consent of the owner
"is presumed to know that he does not have such consent." (Sec.
165.05-1). Thus, a rebuttal will in all cases be required.

By way of some abatement of these new strict rules regarding
joy-rides, the crime is now in a!l cases a Misdemeanor, regardless
of the value of the vehicle. For the average young defendant this
change offers no pragznatic advanf ge, for Youthful Offender
treatment was always possible, either as Felony or Misdemeanor,
but for the recidi st y0ung defendant, for whom Y.O. is no longer
available, and, of course, for the adult passenger, the new Mis-
demeanor classification offers a cardinal leverage.
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Robbery :

The definition of Robbery has been extended to include not only
the use of force in commi ing:larceny "froni the person or in the
presence of another" (Sec. 2120 of the old law) but als0 the use of
force upon any person to engage in conduct "which aids in the
commission of the larceny." (Sec. 160.00-2). Clearly, this is a
sig nificant enlargement. Note, however, that the force or threat
of force which must now be employed must be "immediate" and
"physical", and its use or threat must be directed at a person,
rather than property (Sec. 160.00). In borderline situations,
these may be vital restrictions.

The use of a vehicle in a Robbery, an automatic exacerbation
under the former statute, is not at all to be considered now.
Also, the presence of an accomplice, formerly Robbery-l, has been
modified to Robbery-2 (Sec. 160.10). The injury test as an ele-
ment of Robbery-1 has been redticed from "grievous bodily harm"

"n" "to "serious physical 1 jury (see Sec. 10.00-10 for definition)
and it is sufficient if the injury is caused (during the Robbery or
in immediate flight), to any person not a participant (Sec. 160.-
15-1). As for weapons used in a Robbery, the statute distin-
guishes between a "deadly weapon" and a "dangerous instru-

ment" (defined in Secs. 10.00-12, 13), providing that mere pos-
session of the "deadly weapon" is sufficient for Robbery-1 (Sec.
160.15-2), but providing further, as to the "dangerous instru-
ment," that it must actually be used, or its immediate use actual-
ly threatened, before a Robbery-1 charge will lie (Sec. 160.15-3).
Remember that the new statute still requires that there must al-
ways be force, or threat thereof, employed in or immediately pre-
ceding the t¢king, for the crime to constitute Robbery (Sec. 160.-
00). Force employed only to escape remains insufficient (Once
the initial force, or threat thereof, is established, the question of
what occurs during an escape relates only to the degree of Rob-
bery. If a "serious physical injury" to a non-participant ensues,
the crime is Robbery-1. Sec. 160.15-1).

1Y!isappropriation Of Lost Property
The appropriation of lost property; Larceny under the old law,

is Larceny now as well by specific definition (Sec. 155.05-2 (b)).
The usual case involves lost license plates. There has been some
change in language, inviting arguments essentially of an esoteric
nature. The suggestion here is that actually there is no sub-
stantive modification. Knowledge that the proper y is lost or
nislaid is again the determinative factor.
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Criminal Possession of Stolen Property

Criminally Receiving stolen property has been altered to crimJ
inal Possession. The chief result of the change is the removal
of the esoteric defense that the possessor of the stolen property
did not receive it from the thief in the first instance, and was not
withholding or concealing the property. The defense was usually
unsuccessful once the People pro'red the defendant knew the prop-
erty was stolen, and the real impact of the alteration is simply
to prevent even the possibility that the argument be advanced.
It is quJte sufficient, now, (1) that the property was in fact stolen
(this is always the prime factor), and (2) that the defendant
possesses the property, and (3) that he knows the property was
stolen. Thus, the decisive tests, under the new law as well as the
old, involve theft and knowledge of the theft. (Mote, also, that it
is possible to be. convicted of criminal possession even if the de-
fendant participated in the actual theft, with the sole limitation
that a defendant may not be convicted of larceny plus criminal
possession with respect to the same property. Sec. 165.60-2).
The increased dollar values which are now required for the var-
ious degrees of Larceny apply as well to Criminal Possession of
Stolen Property (to $250, $251 to $1500, over $1500). Sees. 165.-
50; 165.45 ; 165.40, and observe a special rule as to pawnbrokers,
Sec. 165.45-2. A new provision as to presumptions applicable
to possession of stolen property requires careful Scrutiny to avoid
confusion. As to a pawnbroker, failure to make appropriate in-
quiry creates a presumption of knowledge that the property was
stolen, but as to the private party, the new presumption applies
(that he possesses the property with intent to benefit himself)
only if he knows the property is stolen (Sec. 165.55). Knowledge
again, as to the private party, is the absolute pre-requisite. The
case law presumption regarding exclusive possession of ecently
stolen property is something else again the statute effects no
change here.

The question of previous convictions is no longer significant
jn any Criminal Possession case. The degree of offense depends
on factors specified in the law, just discussed, without regard to
whether the Defendant has or has not previously been convicted
of a crime. (But compare Weapons charges, infra).

WEAPONS
The provisions governing the possession of Weapons have been

reenacted. Thus, in this area, unlike Criminal Possession and
Burglar's Tools, supra, the Legislature has retained the princi-
ple that for certain Weapons charges, a previous conviction of
a crime automatically raises the level of thecharge (Secs. 265.-
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05-3, 6, 9). There are two basic questions whiqh must b an-
swered in every Weapons charge. . : 

1. Did the Defendant possess the Weapon ? '

2. Is the possession a crime?

The first question is answered by proof of actual or construc-
tive possession (See Sec. 10.()0-8 where "possess" is defined:
"physical possession or otherwise to exercise dominion or con-
trol over tangible property"). The problem most frequently oc-
curs with reference to Weapons discovered in automobiles. The
Legislataure has now, as before, enacted presumptions to aid in a
determination of precisely who, in the automobile, "possesses"
the Weapon:

ao If the car is stolen, then any Weapon found therein is pre-
sumed to be possessed by eve 'y occupant, even if it is found
on the person of one particular occupant (See. 265.15-2).
The presumption, of course, is always rebuttable.

b If the automobile is ot stolen, and a Weapon is found on
the actual person of one occupant, no presumption at all
applies to the other occupants (See. 265.15-3 (a)). If, how-
ever, the Weapon is found within the automobile itself,
rather than on the person of an occupant, then the pre-
sumption of possession will apply to all occupan if, and
only if, the Weapon is one of the specifically listed Weap-
ons, naked possession of which is a crime (Switchblade,
etc., see Sentence Chart VIII in cKinney's Penal Law)
(Sec. 265.15-3). The presumption, again, may be re-

butted.

Once the question of possession is established, the second and
final problem involves whether the possession is a crime. As to
certain listed Weapons, naked possession is automatically crim-
inal. (Secs. 265,05-1, 2, 3, 5, 6, and see said Sentence Chart
VIII). As to all other Weapons, possession alone is insufficient.
The People must show an "intention" to use the Weapon "unlaw-
]awfully against another." (Secs. 265.05-7, 9). But here an-
other presumption applies. The naked possession of an explosive
:substance, a dagger, dirk, stiletto, dangerous knife, or any other
substance made or adapted for use primarily as a Weapon is
presumptive evidence of intention "to use the s me unlawfully
(Sec. 265.15-4). It must be emphasized that, aside f 'om the
specifically listed instruments, the presumption applies only to
those articles which are made or adapted for use primarily as
Weapons. Thus, where the instrument possessed as manufac-
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tured ri narily for legitimate Use (a baseball bat, a pen-knife,
a screw driver) it may appropriately be argued that the pre-
sumption does not apply, notwithstanding the fact that these
instruments obviously may be used as Wea ons.

?
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