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 Dear Mr. Mcuuillan:
| As attorneys for The American Society for the Pr@vention
f Cru@lty to Animals we have been glwving consideration to thw ‘
isuggcstions accompanying your letter of April 18, 1962 as to r@lcc&~ ;'ﬁ
’ tion of those p@nal provisions of th@ Laws of the utat@ of New Yovk
 that relate to &nimals | i
The provisions of Article 16 of the Penal Law r@l&timg tc

:"e strictly penal in thelr nature. They relate prim&r‘ly

f_to various forms of cruelty to animals and they embody thoa@ pr@»l°‘

f visions of 1aw that the Special Agenta of the A.3.P.C.A. are most |

.@quently call@d upon to enforce. Pursuant to Section 117«@ of

{  } The Code of Crimin&l Procedure the provisions of Article 16 are en-
“ fforcib1@ by th@ agemts and officers of societies for the Qr@vamtionk
‘fof cruelty to animals The provisions of the Agpicultuv@ and M@Pk@tm
1 ;1Law and other’ ldws that r@late to animals are more administr@%1V@ amd
 i ’regu1&tory than penal in their nature. |

\ The officers of the A.S.P, C A who are charged with &h@

~;Q r@spbnaib1l1ty of law enforc@mvmt fe@l that penal provisions &r@ mmach

fmore effective a part of the Fenal law and should remain &h@w@, ‘w@‘«
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therefore strongly urge that Sections 180, 181, 182, 185 and 192-a
of the Penal Law and Sections 117-a to 117-f of the Code of Criminal
"Procedure should not be transferred to the Agriculture and Markets '
Law but should remain where they are.

Section 185-a was designed to prohibit the sale of baby

chicks as toys because of the cruelty involved, whereas the pro-
B ' .

visions of the Agriculture and Markets Law in Sections 175-m through

177 -r govern the conduct of the business of s2lling baby chlcks, and

for that reason we believe Section 185-a is more effective as part of
the Penal Law and that the provisions now in the Agriculture and

- Markets Law are approprlate exactly where they are.

' Sections 331 and 332 of the Agriculture and Markets Law

are distinctly not penal and were designed simply to afford a remedy

to the custodlan of an animal who cannot otherwise lawfully rid himself
of possession of the animal when the owner falils or refuses to remove

1t at the appropriate time. Sectlion 186 of the Penal Law, however,

deals primarily with cruelty resulting from leaving a dlsabled animal
without care, and it would be weakened by transfer to Article 25B of the
Agriculture and Markets Law.

Section 119 of the’Agriculture and Markets Law provides for

the establishment and maintenance of a public pound. Section 187 of

the Penal Law, however, deals with cruelty resulting from improper
care of an animal that has be@n impounded or confined by any person
wh&ﬁner in a public pound or otherwise. Section 187 would lose much
| of its force i1f tranaferred to the Agriculture and Harkets law.
Violation of Section 188 of the Penal lLaw r@i&ting to male
of an animal afflicted with discases of @l&hd@fa or farey is a mig-

' demeanor. The violatlon of'gggﬁfom 1764 of the Penal Lew relatin

R .
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to sale of tuberculous cattle is a felony. Both of these provisions
may well be transferred to Article 5 of the Agriculture and Markets
Law dealing with diseases of domestic animala. Some thought should
be given, however, to whether these two statutes should be rewritten

and combined in a single section when embodied in the Agriculture and

Marlcets Law and whether the penalty for violation of these two statubes
 should be the same or whether the sale of tuberculous cattle is a

sufficiently more serlous offense to warrant characterization as a

felony.
Sgg&iggﬂi@§:@ of the Penal Law regarding the sale of dis-

 ‘abled horses at auction might also be comblned with Sections 188 and

1764 of the Penal Law and transferred to the Agriculture and Harkets

e e B L e

Law. In any event 1t should not be repealed.

Section }§g‘of the Penal law relating to the carrying of

animals in a cruel manner, Section 190 regarding poisoning or

P eee

attempted polsoning of an animal, and Section 190-a relating to

| wilful injury to an animal all involve acts of cruelty and we feel

AoE ik

they would lose their effectlveness 1f embodied 1in the Agriculture

and Markets law.
On the other hand, Section 8002, Sub. 2(b) of the Uncon-

s ot

golidated Lews relating to harness racing seemsapproprilate where

it is.
Section 1754 of the Penal law regarding putting unwholesone

substances on the highway covers other matters not included within
Section 191 of the Pepal Law and Section 1219(a) of the Vehicle and

Praffic Law. Section 191 of the Penal lLaw covers public places whereas
eckion liz
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. the Vehicle and Traffic Law covers only the highway. Section 191 of

the Penal Law should not be repealed or transferred.

Sectilons 192-a and 194-b of the Penal Law both relate to

the steallng of dogs and might well be combined, but the subject
should be retained in the Penal Law which covers other types of theft.
Section 194 of the Fenal law entitled "Running horses on

nighway" 1s used -quite frequently by the Soclety in connection with

injury to horses slipping and falling when running on hard pavement,
and should not be repealed. It could well be strengthed to include
a person riding a horse and modernized by referring to tﬁe "paved
. portion of a public thoroughfare" instead of "plank road, turnpike
or public highway".
Sectlon 194—3 regarding clipping of ears of dogs 18

definitely an anti-cruelty provision and should not be confused with
the regulatory provisions of the Agriculture and Markets Law pertain-
ing to the llcensing of dogs outside New York Clty. Since Section

194-a deals with an act of cruelty we beliéve it should remain within

the Penal lLaw.

Section 195 of the Penal Law prohibits taking a dog outslde
the state to have its ears cropped and has been useful to the Society

in its enforcement of Section 194-a and should not be repealed.

Section 195-a of the Penal Law relatlng to operating on

eI e

talls of horses was declared unconstitutional by the New York City

Court of Specilal Sesslons on March 4, 1942 on the ground that the

~ prohibition agalinst showing a horse, the tail of which bhad ﬁ@@n op@r@t@&
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‘upon outside the State of New York, was an interfer@ﬁc@ with im%@rﬁﬁ&%@’
commerce, violating Article I, Sectlon 8, Clause 3 of the United States
'Constitution, the due process clause of the Fourteenth Amendment and "
the due process clause of the New York State Con&titﬁ%ion (Article I,
Section 6). This section should therefore be amended in‘such a way

as to put an end to the cruelty involved in such an operation. When

amended, however, it should be retained in the Penal lLaw as a part of

the anti-cruelty laws of thils state.
Criminal proceedings are now pending against the National

Horse Show in New York City on the complaint of the Legion against

Vivisection based on Section 195-a. These have resulted 1n a series
of conferences between the American Horse Show Assoclation, of which
the National Horse Show 1s a member, the Leglon against Vivisection

and the A.S.P.C.A., out of which 1t is hoped will come a proposal to

‘amend Section 195-a. We shall advise you of any such proposed amend-

ment .

Section 196 of the Penal law regarding interference with

law enforcement officers is an essentlal part of the Penal Law and
1s distingulshable from Section 1824 which relates only to executive

officers. It should not be repealed.
Section 197 of the Penal Law should not be repealed since

i1t refers specifically to attacks by wild animals'and reptiles while
Section 1530 does not specifically mention animals.

Section 436-c, prohibiting the removal of an Agriculture

and Markets Department ear tag, is admlnistrative in its implications

and might properly be transferred to the Agriculture and Markets law.

SRR

- ~.mmweMWAaa\2&3ﬂ¢m§>
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Section 722-a prohibiting unmuzzled, ferocious or vicicus

s

dogs to be at large 1in the City of New York should not be repealed.
It is a useful provision of the law, and as you state, not inconsistent
with Sectlon 161.05 of the New York City Health Code, requiring the

licensing of dogs.

Sectlon 933 of the Penal Law imposing a penalty for giving
a false pedlgree 6f an animal is regulatory or admlnistrative in its
scope and could be transferred to the Agriculture and Markets Law
without loeing 1ts effectiveness.

We shall be glad to recelve your further comments and
would also welcome the opportunity for the writer and Col. Edmond M.
Rowan, Director of Humane Work of the A.S.P.C.A. to confer with you
and to work with your coffilce on any revision that may bhe contemplated
in the phraseology of laws relating to énimals,

We are now working on an amendment to Section 331 of the
Agriculture and Markets Law to make 1t apply to animals which in the
first instance have been left with a society for the prevention of
cruelty to anlimals or a humane soclety by the owner and we shall be
glad to submlt to you; 1f appropriate, our ideas for such an amend-
ment .

Very truly yours,
THACHER, PROFFITT, PRIZER, CRAWLEY & WOOD,

By Ao ol 13,




MEMORANDUM NO. 1

- Penal Law Article 16, "Animals,’ cohtaihs twenty-one sections.
.Pourteen sections relate to cruelty to animals (§§180, 181, 182,
185, 186, 187, 189, 190 [misd.-felony], 190-a [felony], 192-a,

194 a, 194-b, 195-a, and 196, ). Code of Criminal Procedure Part 11,

forcements of Laws Relating to Animals" This Chapter consists of
% six sections (§§117-a-117-f). These six sections were transferred
»F%»from Penal Law Article 16 to the Code of Crlmlnal Procedure by Laws

%;1940, Ch. 111, at the recommendation of the Law Revision Commission.

The staff recommends that these fourteen sections of the Penal

Law be transferred to Agriculture and Markets Law under a new

J

Article 25-C to be entitled "Cruelty to Animals," and that they be

7
i
o

L

renumbered Agriculture and Markets Law §§334-347, respectively. It

A

oy

is also recommended that these six sections in the Code of Criminal

Procedure be transferred to the same new Article and that they be

-renumbered Agriculture and Markets Law §§347~a-347-1.

The Agriculturé and Markets Law contains cognate subject
matter, e.g., (a) Article 25-B, §§331-332 (added Laws 1961, Ch. 328)
is entitled "Abandoned Animals:" (b) Article 7, §§106-127, relates

to the licensing of dogs. Section 41 of this law reads, in part,

that; except as otherwise provided by the Penal Law, a person who
"yiolates any of the provisions of this chapter or of any other law
the enforcement of which is within the Jurlsdlctlon of the depart-
ment, is guilty of a misdemeanor, and upon conv1ctlon shall, except
as cherwise provided in this chapter, be punished by a fine of not
less than twenty-five dollars, nor more than two hunared dollérs; or
‘by imprisbnment for not less than one month, nor more than six mqntH{ 
or by both such fine and imprisoﬁment, for the first offenses aqdl"

more than one year S 1mprlsonment for the second offense'

ndergstudy , The follow1hg i
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Penal Law Sections in Article 16 relating to cruelty to animalss
v§180 defines "animal," "torture! and 'truelty".

v §181 relates to the keeping of a place where animals are
fought. (misd.)

v §182 prohibits a person from instigating fights between
animals. This misdemeanor section sets out the
following punishment: "by fine not less than ten
dollars, nor more than one thousand dollars, or 'by
imprisonment of not less than ten days nor more than
one year, or both." It is proposed that this penalty
provision be deleted so that Agriculture and Markets
Law §41 (a lesser penalty) would be applicable.

v, cruelty to animals, It provides,

v §185 prohibits, gigggggmwm
in part, that "Nothing herein contained shall be

construed to prohibit or interfere with any properly

conducted scientific tests, experiments or investi-

gations involving the use of living animals." (misd.)
v §186 prohibits the abandonment of an animal. (misd,) .

v §187 relates to the failure to provide food and drink to
impounded animals, (misd.) ‘

w§189 relates to the transportation of animals in a cruel
manner (misd.)

4{!

#

v §190 provides that a person who unjustifiably administers
poison "to a horse, mule or domestic cattle" is
guilty of a felony, punishable by imprisonment in a
state prison for not more than five years. Unjusti-
fiably administering poison to any other animal is a
misdemeanor.

Question for Commission: shall this felony-misdemeanor dis-
Tinction be eliminated? (Department of Agriculture and Markets
took no position on this classification question.)

~ §190-a  provides that a person who wilfully furthers any act
"by which any horse, mule, dog or any other domestic
animal used for the purposes of racing, breeding or
competitive exhibition of skill, breed or stamina,
is interfered with" is guilty of a felony, punishable
by imprisonment in a state prison for not more than
three vyears.

Question for Commission: shall this felony provision be trans-
ferred to Agriculture and Markets Law? (Department of Agricul-
ture and Markets took no position on this classification
question.)

L §192-a  provides that the unauthorized possession of a dog
‘nSﬂagr/aQ& by a person not the true owner, for a period exceeding
| L e ‘ 10 days, without notifying the owner or the police of
9*“”“”“%’**“” b such possession, shall be presumptive evidence of
194~ L, larceny. This section was added to the Penal Law by

‘ Laws 1928, Ch. 610. (See §194-b, infra)

Question for Commission: shall this provision be transferred
to Agriculture and Markets Law?
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v §194-a relates to clipping or cutting the ears of dogs. The
A2 Pa B ampets 4D section requires, inter alia, that each application
. H§5&””§W°WV f for a dog license state "whether any ear of the dog...
ool = bndip has been cut off wholly or in part.” (misd.
o %@,fw«‘%,smf!}t)’m) .

§194-b  prohibits the removal of the collar or license tag

; from any dog, without the owner's consent. This

. e 19 4ol section also makes it unlawful for any person (a) to ‘
QSP&@“'qa"w‘ . entice, seize or molest any dog, while it is being helc
'&M%mﬁiM%mLL@&wwﬁ#ﬂw“ or led py any person oOr whilg it is properly muzzled

:ﬁb%ﬁw&¢d§mﬁﬁmﬁmu0@ or wearing a collar with a license tag attached; and

| ol 5 Mo Pl (b) to transport any dog, not lawfully in his possessio

‘ Amﬁﬁﬂ&wfwof$%if‘ﬁ for the purpose of killing or selling such dog. "Any
@&@vﬁ6@v@ﬁf&ﬂﬁ@ﬁ person violating any of the provisions of this section,

&
|2

‘ﬁ%mw@§x%%ﬁﬁ. upon conviction thereof, shall be punished by a fine
1 ¥ ; ot e ailon Counlds not to exceed ten dollars, or by imprisonment not to
(&&?%“Wﬁ% ’4 ), exceed ten days, or by both." The dog's economic
U AR S value is an immaterial element of the offense.

f ‘,@smmmﬁa\méy 9 . ’
- v §195-a relates generally to the cutting of the tissue or
. ey , muscle of the tall of any horse, mare or gelding
APl = pp e =8 lamenel for the purpose of altering the natural carriage of

bl pelau ow @ L the tail., (misd.
§196 provides that any person "who shall interfere with
‘ - or obstruct any constable or police officer or any
CHSPCA P ofapedies officer or agent of any duly incorporated society
o pentads for the prevention of cruelty to animals in the dis-
i charge of his duty to enforce the laws relating to

animals shall be guilty of a misdemeanor.” (misd.
(Cf. P. L. §1824, attempting to prevent an executive
officer from performing any duty imposed upon such
officer by law.)

T~

Code of Criminal Procedure, PartkII, Title 11, Chapter v,
"Duties of Public Officers in Enforcement of Laws Relating

to Animals":

§117-a provides that a police officer or any agent of a
society {nr the prevention of cruelty to animals may
summon or arrest any person offending against any of
the provisions of Article 16 of the Penal Law.
(Conforming amendments will be made to references to
specific sections, articles or chapters, where
necessary.

§117-b provides for the issuance of warrahts upon complaint
before a magistrate.

§117-c provides that an agent of a society for the prevention
of cruelty to animals may lawfully take possession of
any lost or abandoned animal found in any public
place, or any animal which is improperly confined
or unwanted.

§117-d  sets out the procedure for the humane destruction or
other disposition of animals lost, abandoned or im-
properly confined.

§117-e  provides that an officer may take possession of
animals or implements used in fights among animals.

§117-f - sets out the procedure for the disposition of animals
or implements used in fights among animals.
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The following is a summary of the remaining seven Penal Law
sections in Article 16, with staff recommendations as to dispositidn‘

(Department of Agriculture and Markets approves these recommenda-.

tions):

v/ §185-a relates to the sale of baby chicks, (misd.)
Recommendation: transfer to Agriculture and Markets

psfeft
szww yLaw Articie 15-A, "Sales of Baby Chicks," §§175-m -
%ﬁxfﬁﬁﬁuyﬁ' 175-r, as new section 175-s.
v §188 provides that any person who refuses upon demand to
deprive of life an animal affected with certain
asped - diseases, is guilty of a misdemeanor. Agriculture

s o _and Markets Law Article 5, "Diseases of Domestic

'ﬁ%wﬁ&§w%%&%ﬁ Animals, etc.," §§76-96, contains comprehensive

' legislation relating to the control and suppression
of disease, examination and destruction of diseased
animals, and the payment of indemnity to owners of
such animals destroyed,

Recommendation: transfer to Agriculture and Markets Law
Article § as new section 90-i. See P. L. §1764, infra.

v/ §188-a provides that it shall be unlawful for any person
; ! mendcl holding an auctioneer's license knowingly to receive
p3 06Ph L QO or sell at public auction any disabled horse which
i bo aggeadec.  could not be worked in this state without violating
e %wﬁ@Qn$@w the law against cruelty to animals. A violation is

2 . Adiew  punishable by fine of not,less than $5.00 nor more
" than $1oo.oo§r%¥%ﬁ%§ﬁ?“&“$ o ey

Recommendation: transfer to General Business Law Article 3,
"Auctions and Auctioneers," §§21-28, as new section 23.

(G. B. L. §22 provides that "the common council of a city may
designate such place within such city for the sale by auction
of horses...as it deems expedient.")

/§191 provides that a person who wilfully throws or places

' upon any road or public place, any glass, nails or
other substance which might injure any animal is
guilty of a misdemeanor. The provisions of this
section are substantially similar to Penal Law

§1434 (placing injurious substances on roads) which
was repealed by Laws 1957, Ch. 698, §5. Vehicle

and Traffic Law §1219 (a) prohibits putting glass

and other injurious substances on a highway, likely

to injure any person, animdl or vehicle. Section

1219 za) is substantially the same as former Penal
Law §1434, However, Penal Law §1434 required (as

does P. L. §191) wilfulness, while Vehicle and Traffic
Law §1219 (a) "makes the act of throwing or depositing
such substances illegal without any reference to

the subjective state of mind of the thrower." Joint
Legislative Committee on Motor Vehicle Problems..

Leg. Doc. (1954) No. 36, at p. 110. And a violation
of §1219 (a) constitutes a traffic infraction. See
Vehicle and Traffic Law §1800.

repeal Penal Law §191
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./ §194 reads as follows: " A person driving ény vehicle upon
any plank road, turnpike or public highway, who
n Y unjustifiably runs the horses drawing the same, or

, ;- 2 ‘ { \gi'g#Q@L;LK) . - . ]

'ﬁ’gﬁg&@g ( 4, causes, oOr permits them to run, is guilty of a

o telebd it misdemeanor." The act proscribed by this section 1is
fol 0% Covered in P. L. §18%, supra, which provides that a

,;w;:é‘*i\" d

gater ST
b AN ’iﬁdt,) ‘I" At . ?
~~>§M@W@%_gq¢“ AGLLE person who overdrives any animal "or causes, procures
, :&%ﬂ%$%®mm’ S tsBas 9T permits any animal to be overdriven" is guilty
; o, D VAR Lt . .
s CupnineiAn: of a misdemeanor. In a report on Penal Law reform

| anopte

;~§&Mﬁ@ submitted in April, 1931, the City Club of New York
o | wrote this comment on §194: "Running horses on a

public highway or permitting them to rTun, constitutes

a misdemeanor. Insofar as such practice might con-

stitute cruelty to animals, it is amply covered in

Section 185."

Recommendation: repeal Penal Law §194, &ggﬁ

§195 is similar to ‘other sections scattered throughoyt the
« Penal Law, e.g.,§§16%, 712, 735, 1471, 1713/and 2096
nepen p b 199 (See also Penal Law §§1047, 1930(5) and Code Cr.-Proc.
AsPen T §133). Penal Law §195 reads as follows: " A person

: 72 & Awnd . N N

Agﬁﬁﬁwwwﬁﬁv“ , who leaves this state with intent to elude any of the
“}ffxw&wﬂw$@§¢ﬁ?$“w~ provisions of this article or to commit any act out
~&§@? - /afe of this state which is prohibited by them, or who,

S ’:’
Lo ol o ©

{ being a resident of this state, does any act without

, Dot anttles

Wwﬁ&%W%wﬁ this state, pursuant to such intent, which would be
e ~ punishable under such provisions, if committed within
~jsm%géJ'ﬁﬂyg\\ZbVQQQWujthiS state, is punishable in the same manner as if
dﬁﬁ&ﬁmé“&?Q"@”%) such act had been committed within this state."

: Recommendation: defer consideratioh of Penal Law §195 for
discussion on jurisdiction of crimes (Code Cr. Proc. Part IV,

Title I). «

§197 provides that any person owning or possessing a wild
e animal or reptile capable of inflicting bodily harm
upon a human being, who shall fail to exercise due
care in safeguarding the public from attack by such
wild animal or reptile is guilty of a misdemeanor, 7
This provision was added to the Penal Law by Laws 1933
Ch., 251. The Association of the Bar of the City of
New York, Committee on Criminal Law, made this obser-
vation on.approving the legislation (Bulletin No. 6,
March 15, 1933, Memo 31): "The bill seems to cover
a real omission in the Penal Law. ' The only section
on the subject is Section 1052, which includes in
manslaughter in the second degree, the situation where
an owner of a mischievous animal, knowing its propen-
sities, wilfully suffers it to go at large, Or keeps
it without ordinary care, and the animal, while so at
large, and not confined, kills a human being, who has
_taken all the precautions, which the circumstances
permitted, to avoid the animal. Where the injury
inflicted is less than death the situation is not
covered. The bill seems to be logical in eliminating
lack of knowledge of the vicious propensities of the
v animal as a defense, since the fact that the animal
“is not of the ordinary domestic variety should be
enough to.put the owner or harborer on notice of the
possibilities of injuries to persons."

A0Y~0 Note:  +the staff makes no recommendation to transfer Penal Lav
b §197. The act proscribed by this section is essentially in

the nature of a public nuisance.
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The following is a summary of other Penal Law sections relating
to animals, with staff recommendations as to disposition (Department
of Agriculture and Markets approves these recommendations, except’

as indicated):

v §436-c provides that it shall be unlawful for any person to
o P remove without authorization a New York State Depart-
'%ﬁy“ﬁfﬁé‘%%M&Wm’ment of Agriculture and Markets official ear tag in
Domafow the ear of any living bovine animal or to insert or

attach such a tag that has not been duly issued for
that animal, (misd.

Recommendation: transfer to Agriculture and Markets Law »
Article 5, "Discases of Domestic Animals; Calves and Veal; Pure
Bred Stock; Certificates of Registry," §§72-96, as new section
9%-a., See Penal Law §933, infra,

v §722-a reads as follows: "Any person who suffers any unmuzzled,
o : ferocious or vicious dog to be at large infaqy .
o o w2 thoroughfare or public place in the City of New Yor
_‘v"ﬁgﬁ&ﬁ5W%Mﬂ$®*N@Am&sball be guilty gf disogderly conduct." This section
(Do !t Tosoa do 1o was added by Laws 1939, Ch. 661. See New York City
,; §£mw%}”f¢\g%MJ&W Health Code/§161.05 (dogs to be restrained). A
?_ff%*“@"@wwm“ewﬁﬁé) requirement to muzzle dogs under the former Sanitary

. , Code provision was repealed August 11, 1942, in favor
of the present mandatory requirement (in the Sanitary
Code) for the use of a leash. However, the Penal Law
provision (§722-a), enacted in 1939, continues to
require a muzzle if a dog is "at large." - Hence, 1if a
dog is muzzled but not on a leash, there is a viola-
tion of the Sanitary Code, but not the Penal Law
provision. This is not legally inconsistent. If an
unmuzzled dog is not on a leash, then there is a
violation of both sections.

Recommendation: repeal Penal Law §722-a. (Department of
Agriculture and Markets took no position on this proposal.)

[

./ §933 provides that any person who by any false pretense obtains

L from any club or association for improving the breed
kﬁKﬁ¢ﬁﬁ@ﬁm&@£@» of cattle, horses or other domestic animals, the regis-
‘ﬁaﬁm@ééu tration of -any animal in the herd register or other

: register, and every person who shall knowingly give a
false pedigree of any animal, shall be guilty of a
misdemeanor, and shall be imprisoned for a term not
exceeding one year, or fined not more than $1,000.00
or both.

Recommendation: transfer to Agriculture and Markets Law
Article 5 as new section 95-b, but delete the specific penalty
provision so that Agriculture and Markets Law §41 would be
applicable. See Penal Law §436-c, supra.

v §1764 provides that a person who knowingly sells, except under
) the supervision of the Commissioner of Agriculturs and
@g@&@vmwﬁu,Markets, any tuberculous bovine animal, is guilty of

%?gmw@ﬂ a felony.

Recommendation: transfer to Agriculture and Markets Law Article
5, "Diseases of Domestic Animals, etc," §§72-96, as new section
73-a, but changing the grade of crime from felony to misdemeanor
See Penal Law §188, supra.
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The following is a summary of other Penal Law sections relating
to agriculture and markets, with staff recommendations as to dis-
position (Départment of Agriculture and Markets approves these

recommendations):

§432 provides that a person "who charges for elevating,
receiving or discharging grain by means of floating

or stationary elevators a greater sum than is allowed
by law is guilty of a misdemeanor.” This section was
added to the Penal Code by Laws 1896, Ch., 551. The sun
allowed by law was fixed by L. 1896, ch. 376, §32, as
amended by L. 1903, ch. 366, L. 1918, ch. 335, L. 1947,
ch. 655 (§396, General Business Law). This legislation
was upheld by the Court of Appeals, and similar pro-
visions were upheld in the lesading case of Munn v.
Illinois (1876) 94 U. S. 113. Howaver, in 1949, §396
of the General Business Law was repealed. L. 1949,

ch. 96,

Recommendation: repeal Penal Law §432.

provides that a person who, with intent to defraud,
while putting up in a package, any article of mer-
chandise, usually sold by weight in such packages,
places or conceals therein any other substance or
thing whatever, in_a case where special provision

for the punishment theTeof 15 1ot otherwise made by
statg@g,'ls guilty of a milsdemeanor.

Recommendations: transfer to Agriculture and Markets Law Article
16, "Weights and Measures," §§176-197, as new section 194-e.

§435, subdivisions 1 and 2, relate to the false description

of any article of merchandiss (see Penal Law §420,
definition of "articles of merchandise"); subd. 3
relates to the false representation of goods sold in
bulk. Subdivision 4 relates to the sale of Kosher
food products. (misd.) In a study of New York trade
mark legislation, Prof. Milton Handler wrote: "Section
435 provides that any person is guilty of a misdem=anoz
who, with intent to defraud: (1) puts on -any article,
or a label, container or wrapping, a false descrip-
tion or other indication of number, quantity, weight,
or the place where the article was made or produced,
or the quality or grade: (2) knowingly sells an
article which is falsely described; or (3) sells goods
in bulk without a trade mark, and represents 'orally
or otherwise,' that they are the manufacture of
someone other than the actual manufacturer--in cases
where the punishment for such an offense is not
specially provided for otherwise by statute. (subdivi-
sion 4 relates to sale of 'Kosher' meat.) Subdivisions
1 and 2 cover false labelling in general but would alsc
cover some trade-mark offenses, since marks often in-
dicate the place of manufacture. Subdivision 3, inso-
far as it covers misrepresentation through use of a
label or mark, merely duplicates §2354. Prohibition
of false labelling is a matter of business regulation
rather than of trade-mark law." Leg. Doc. (1953) No.
65T, at 41, The Law Revision Commission, however,
prepared no legislation to repeal or amend this
section,
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Recommendation: (a) transfer Penal Law §435, subdivisions 1,
5 and 3 to General Business Law, Article 26, "Miscellaneous,"
 §§390-399-a, as new section 392, This Article 26 treats of
cognate subject matter, e. g., §390 relates to the substitution
of 0il ordered by a distinctive trade name; §391 requires re-
capped tires to be so labelled; and §393 relates to the sale of
lime in barrelss the latter two sections are misdemeanors. The
Department of Agriculture and Markets took no position on this
proposal (See Penal Law §§435-d, 436 and 436-a, infra).
(b) repeal Penal Law §435, subdivision 4. This provision,
2dded in 1915, is duplicative Of Penal Law §§435-a, 435-b, and
43%-¢c, added in 1922, 1926, and 1938, respectively. These
latter three sections are duplicative of provisions in Agricul-
ture and Markets Law, discussed infra,

§§43%~a, 435-b and 435-c relate to the sale and identification
of Kosher food products. (misd.) They are duplicative
of Agriculture and Markets Law §§201-a, 201-b and
201-c, added Laws 1942, Ch. 203; §20l-d provides that
any violation of these three sections shall be a
misdemeanor punishable by imprisonment for not more
than one year, or by a fine of not more than $500,00,
or both. :

Recommendation: ‘repeal Penal Law §§435-a, 435-b and 435-c.

§435-d  provides that it shall be unlawful to remove or con-
ceal from or upon an article or merchandise the mark
of origin. (misd.) ‘

a W

Al . A

Recommendation: transfer to General Business Law Arti¢1é~2
as new section 392-a. See Penal Law §435, supra, recommenda-

tion (a).
§436 provides that it shall be unlawful to manufacture or
sell any article which falsely identifies the manu-
& a Ay = facturer. Prof. Handler wrote this comment: "Section
> it 436 makes it a misdemeanor to make or knowingly to

sell, with intent to defraud or help another to
defraud, any article marked with, or enclosed in a
container marked with, a label or trade-mark, 1f the
article ‘is not made by the person denoted by such
mark. This duplicates §2354." The Law Revision
Commission, however, preparsd no legislation to
repeal or amend this section. (misd.

Recommendation: transfer to General Business Law Article 26,
as ne? iection 392-b. See Penal Law §435, supra, recommenda-
tion (a

§436-a, subdivisions 1 and 2, provide that it shall be unlawful
to wilfully remove or deface the manufacturer's
serial number on any motor vehicle or on any mechani-
cal device, or to knowingly buy, sell or recelve or
have in one's possession a vehicle or mechanical
device from which such number has been removed or
defaced. A violation constitutes a felony. A
violation of subdivisions 3 and 4, relating to any
machine or electrical or mechanical device not in-
cluded in subdivisions 1 and 2, constitutes a
misdemeanor.

Question for Commission: shall Penal Law §436-a be transferred
to General Business Law Article 26 as new section 392-c? See
Penal Law §435, supra, recommendation (a). The Department of
Agriculture and Markets took no position on this proposal.
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provides that a person who sells milk from which the
cream has been skimmed or removed, must disclose

this fact on a label affixed to every can or vessel
containing the same. (misd.) Agriculture and Markets
Law Article 4, "Dairy Products," §§46-71, contains
cognate subject matter, e. g., §46(8) defines skimmed
milks; §64 sets out regulations in regard to skimmed
milk. :

Recommendation: transfer to Agriculture and Markets Law as

new section 64-a,

§927 reads as follows: "A person who wrongfully and fraudulently

enters any agricultural fair grounds, without paying
the entrance fee is guilty of a misdemeanor." See
Agriculture and Markets Law Article 2-A, Division of
the State Fair §§31-31-cy and Article 24, Promotion
of Agriculture and Domestic Arts; Agricultural

nwSocleties §§286-291. Also see Membership Corporation
l$g@m&m&&® Law, Article XVII, Agricultural and Horticultural

vides, in part, that a policeman "may arrest without

a warrant, any person who he has reasonable cause to
believe has unlawfully and fraudulently entered the
exhibition grounds of such corporation without paying
the entrance fee therefor." The section also provides
that a policeman shall "eject all persons...who
neglect or refuse to pay the entrance fee."” Penal Law
§927 and Membership Corporation Law §205 are both
derived from L. 1859, ch, 36.

Corporations §§200-209; §205 of this latter law pro- t;§z;7

Recommendation: transfer to Agriculture and Markets Law Article

e

24 as new section 289,

§932-a, added Laws 1941, Ch. 420, relates to the unauthorized

possession of food order stamps, and to the exchange
of such stamps in violation of the regulations pre-
?cribe? by the United States Secraztary of Agriculture.
misd.

Recommendations transfer to Agriculture and Markets Law Article

§1749

3, "Investigations; Practice and Procedurej; Violations:
Penalties," §§32-45-a, as new section 45-b,

prohibits the sale of adulterated natural fruit juices.
(misd.) A violation is punishable by a fine of not
more than $250,00, or by imprisonment for not more

than six months, or both. See Agriculture and Markets
Law Article 17, "Adulteration, Packing, and Branding

of Food and Food Products," §§198-214-c,

Recommendation: transfer to Agricultﬁre and Markets Law Article

Recommendation: transfer to Agriculture and Markets Law Article

17 as new section 204-d, but delete the specific penalty pro-
visions so that Agriculture and Markets Law §41 would be
applicable. : ‘

sy

§1750 reads as follows:"A person who witbfintent that the same

be used as food, drink, or meditine sells, or offers
or exposes for sale, any art whatever which, to
his knowledge, is tainted or spoiled, or for any cause
unfit to be used as such food, drink, or medicine, is
guilty of a misdemzanor.," o -

17 as new section 199-c., See Penal Law §1749, supra.
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§1757 prohibits the spraying of poisons to fruit trees or
any alfalfa and clovers grown as field crops while in
bx blosson, hut the Commissioner of Agriculture and

Markets may permit the use of specific sprays. (misd.)
A violation is punishable by a fine of not less than
$10,00 nor more than $50,00. See Agriculture and
Markets Law Article 14, "Prevention and Control of
Disease in Trees and Plants; Insect Pests; Sale of
Fruit-Bearing Trees," §§161-169.

Recommendation: transfer to Agriculture and Markets Law Article
14 as new section 169-a, but delete the specific penalty pro-
visions so that Agriculture and Markets Law §41 would be
applicable

Penal Law Article 216, "Weights and Measures," §§2410-2416.

Penal Law Article 216 contains eight sections. Four sections

are misdemeanors (§§2410, 2411, 2412 and 2416), and the remaining

four contain procedural provisions (§§2413, 2414, 2414-a, and 2415).
Six of these eight sections are deriVéd‘from the Field Penal Code of
1864 (Title XV, Chapter X)j ahd this Code adopted language from
the Revised Statutes. The other two séctiohs (§§2410 and 2414-a)
were added in 1899 and 1911, respectively. Agricﬁlture and Markets
Law Article 16, "Weights and Measurésg":§§l76~197 and Article 16-A,
"Weighing and Selling of Coal, Coke and Charco 1," §§197 -a- 197 -m,
contain legislation on this subject more comprehen51ve in scope,and;
~more meaningful to present-day conditions than Penal Law Article
216, One initial objection to the repeal of Article 216 was that
some city, county and state weights and measures officials occassion~
ally draft a complaint under the Penal Law provisiohs, rather théh
the Agriculture and Marketé Law because not all locél magistrétes
have a copy of the Agriculture and Markets Law readily available.
Nevertheless, the Department of Agficulture and Markéts\approves the
staff recommendation to repeal in toto Penal Law Article 216.
The following is a comparison of the Penal Law sections and
their counterparts in the Agriculture and Markets;Léw:
§2410 reads as follows: "Where potatoes, grains or other agri-
cultural products are sold by the bushel, without
agreement as to the weight, any person requiring a
greater number of pounds for a bushel than as pre-
scribed by section eight of the general business law

is guilty of a misdemeanor."  General Business Law
§8 was repealed by Laws 1922, ch. 48. The subject

?4‘/ / $ Al 7 /@@} it Teanes (ecorncad) ﬂé«&m@/aﬂé@g " ARl o ﬁ%“‘&z"(}* L0 Q‘/””ﬁ
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matter in §8 was transferred to Agriculture and
Markets Law §190. This latter section was repealed
by Laws 1939, ch. 739. ~Penal Law §2410 is presently,
a "dead-letter," ,

§2411 reads as follows: "A person who injures or defrauds
another by using, with knowledge that the same 1is
false, a false weight, measure, or other apparatus,
for determining the quantity of any commodity, or
article of merchandise, or by knowingly delivering
less than the quantity he represents, is guilty of a
misdemeanor," '

Agriculture and Markets Law §188 recads as follows: " For the
purpose of purchase, sale or service, no person shall
use a false weight, measure, or other apparatus for
determining the quantity of any commodity-or article
of merchandise.

If he be the seller, he shall not sell or deliver
less of any such commodity or article of merchandise
than the quantity represented to be sold; or, if he
be the buyer, he shall not receive or accept more of
any such commodity or article of merchandise than the
quantity he represented to purchase.

No person shall determine a service charge on an
amount in excess of the quantity of any such commodity
or article of merchandise scrviced. Nothing in this
provision, however, shall prohibit the person or
persons rendering the service from establishing a
minimum charge therefor, such minimum chargz to apply
to all quantities up to and including a fixed limit,
regardless of the actual weight or measure of the
merchandise involved. In the event of the establish-
ment of a minimum charge, the dispenser of the service
shall inform the person receiving the service, by ad-
vertisement or otherwise, of the terms of such minimum
charge.” Section 188, a strict liability provision,
does not require culpability as a prerequisite to
conviction (Cf. Penal Law §2414-a, infra). A viola-
tion of any provision in the Agriculture and Markets
Law constitutes a misdemeanor under §41.

§2412 reads as follows: "A person who retains in his possession
any weight or measure, knowing it to be false, unless
it appears beyond a reasonable doubt that it was so
retained without intent to use it, or permit it to
be used in violation of the last section, is guilty
of a misdemeanor.," ' '

Agriculture and Markets Law §187 reads as follows:s "No person
shall retain in his possession any weighing or measur-
ing device, knowing it to be false, unless it appears
beyond reasonable doubt that it was so retained
without intent to use it or permit it to be used for
determining the quantity of any commodity or article
of merchandise." ‘ 2 ;

§2413 reads as follows: "A person who is authorized or enjoined
by law to arrest another person for a violation of
the last two sections, is equally authorized end
‘enjoined to seize any false welights or measures found
in the possession of the person so arrested, and to
deliver the same to the magistrate before whom the
person so arrested 1s required to be taken,"
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Agruculture and Markets Law §186 reads as follows: "A city,

: county or state weights and measures official may
condemn and seize any weighing or measuring device
found by him to fail to conform to the standards in
his possession and which is not caused by him to con-
form to such standards and cause the same to be
destroyed or disposcd of under such regulations as
the commissioner may prescribe."

§2414 reads as follows: "The magistrate to whom any weight or
measure is delivered pursuant to the last section, must,
upon the examination of the defendant, or if the exa-
mination is delayed or prevented,without awaiting
such examination, cause the same to be tested by
comparison with standords conformable to law; and if
he finds it to be false, he must cause it to be de-
stroyed, or to be delivered to the district attorney
of the county in which the defendant is liable to in-
dictment or trial, as the interests of justice in his
judgment require."

Agriculture and Markets Law §185 reads, in part, as follows:
"Whenever any city, county or state weights and
measures official inspects any weighing or measuring
device and finds that it does not correspond and
does not cause it.to correspond with the standards
in his possession he shall condemn the same." Cf.
Agriculture and Markets Law §186, supra.

§2414-a reads as follows: " The possession or use by any per-
son of any false weight, measure or other apparatus
for determining the quantity of any commodity or
article of merchandise is presumptive evidence of
knowledge by such person of the falsity of such
weight, measure or other apparatus.®

Agriculture and Markets Law §188, supra, does not require know-~
ledge to establish liability.

§2415 reads as follows: "Upon the conviction of the defendant,
the district attorney must cause any weight or measure
in respect whereof the defendant stands convicted,
and which remains in the possession or under the
control of the district attorney, to be destroyed.:

See Agriculture and Markets Law §186, supra.

§2416 reads as follows: "A person who knowingly marks or stamps
false or short weights, or false tare on any cask or
package, or knowingly sells or offers for sale any cask
or package so marked, is guilty of a misdemeanor, n

Agriculture and Markets Law §189 reads as follows: " No person
shall, with intent to defraud, put upon an article of
merchandise or upon a cask, bottle, stopper, vessel,
case, cover wrapper, package, ban., ticket, label or
other thing, contalning or covering such an article,
or with which such an article is intended to be sold,
or is sold, any false description or false indication
of or respecting the number, quantity, weight oxr
measure of such article or any part thereof; or sell
or offer or expose for sale an article which to his
knowledge is falsely described or indicated in any of
the manners or in any of the particulars above
specified., "

June 6, 1962
PIMcQ/pjc




MEMORANDUM NO, 2

Penal Law Article 26, "Banking," §§290-306.

Penal Law Article 26 contains fifteen sections. Ten sections
are misdemeanors, two sections are felonies (§§304-305), one section
is both a misdemeanor and a felony debending on the amount involved

(§295), and one section relates to definitions and presumptions

(§306). The most recent amendment‘to the Article was Laws 1961,
Ch. 612, adding matter to §298.
The Banking Law contains a number of sections with misdemeanor
pfovisions, €. J., |
§38. Failure'to obey a Banking Department subpoena,
§41. - Directors, trustees and‘offiéers participating in the
management of a banking organization after removal from

office,

” §71. Any v1olatlon of Artlcle II-A is a misdemeanor; and
certain false statem@nts and false entries are mlsdemeanor

§145. Any violation of Article III-A is a misdemeanor.

§180. A violation of any prov151on of this section is a
misdemeanor,

§373. Any violation of Article IX-A is a misdemeanor.
- §563, Any violation of Article XII-B is a misdameanor.

Staff recommendation.:  transfer all 15 sectlons of Penal Law

Article 26 to the Banklng Law as new Article XIII A, ontltlad

"Miscellaneous,' and numbered as Banking Law §§64O 654, rmspectlvely.

The Banking Department wrote the follow:mg° "An entirely new Article

WMMMM%k’

/ in the Banking Law would seem an appropriate place to transfer such o
§ penal provisions, rather than‘scattering fhem throughout the statute.'
(See attached letter.)

The following is a summary of the fifteen sections in Penal
i Law Article 26: | |

§290. relates to the misconduct of officers, directors,
trustees, or employees of banking corporatlons, e. J.,
it prohibits a director from concurrlng in any vote
or act of the board by which it is intended to make a
loan or discount to any other director of the bank. (misd.”

§293. prohibits an officer or agent of the bank from making
a guaranty or indorsement beyond the legal llmlts (misd.)

%‘k X oleTnet) 7/&/ /4 2 ,05»0—,10 /36 6 ﬁwqﬁ’&c : /Vwiia//& al o lel /Z?” idl 4, /sr—cmce/é?/h /
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§294, relates to directors, officers or employees who
a) knowingly overdraw their own account in the bank,

. (b) ask for or receive commissions or gratuities from
' persons procuring loans or making overdrafts of
gﬁ&i§ ?Q; ﬁb”y/r their accounts. (misd.) ; 7@ﬁﬁ
Uﬂ@gﬂ,é NG, 7
o 2 O

> Lot ﬁy@ﬁ »As to latter prov151on cf. Penal Law §439 (corrgp?
@Nﬂﬁw% (et x%wdﬂglnfluenc1ng of employees)- as to the first provision,
?Qmﬂ% iﬁ?&ﬁwu the act proscribed is essentially larceny,

)i
\mmwmfgmwuw»§°95 provides that an officer or emplovee of a bank who

AL & 8 &él%'/él receives any deposit, knowing that such bank is insolvent
\ oL is guilty of a misdemeanor if the amount of the dep051t
ﬂ%“““”“ﬁV is less than $25,00, and of a felony if the amount is
0muy?%u &M&mmﬂ$25 00 or over. : ‘
@Ngﬁjaqwmj’Questlon for Commission: shall this section be transferred to

Aemanel )

the Banking Law with the felony provision?

§296. prohibits'unauthorized investments of the funds of a
savings bank. (misd.)

§297. provides that a director of a bank who, in case of the
fraudulent insolvency of such corporation, shall have
participated in such fraud is guilty of a misdemeanor.

The section defines fraudulent insolvency, It also
prohibits a director from doing any act as such director
which is expressly forbidden by statute. (misd.) Cf.

Penal Law §1197-a, similar provision relatlng to 1nsurance
corporations,

§298. relates generally to misconduct by banks and bankers,
€. g issuring as money within this state any bank
bill in the similitude of a bank note issued by any
corporation situated without the state. (misd.

§299. prohibits a person from recelving any bank bill in the
similitude of a bank note issued by any corporation
situated without this state, at a greater rate of
discount than is fixed by law. (misd.)

§301-a.prohibits the use by any person of a bank check that has
printed thereon a reproductlon of any public building
or governmental insignia. (misd.

§302. proscribes the unauthorized use of the term "bank" or
"trust company." (misd.

L2 ]

§302-a,prohibits any person from acting for a foreign banking
%orporation not authorized to do business #n this state.
misd, :

§303. prohibits any person from wilfully and knowingly circula-
ting any false statement or rumor which is derogatory to
the financial condition of any bank, (misd,

§304, relates to officers, directors, trustees, employees
or agents of any corporation to which the banking law
is applicable, or of any insurer to which the insurance
law is applicable. (The provision relating to the in-
surance law was added to this section by Laws 1945,
Ch. 91.) It provides further that any such person who
makes a false entry in any book, report or statement
of such corporation with intent to deceive any officer,




director or trustee thereof, or any examiner, public
officer, office or board to which such corporation is
required by law to report, or which has authority by
law to examine into its affairs, or who, with like in-
tent wilfully omits to make a true entry, is guilty of
a felony. Subdivisions 2 and 3, relating to private
bankers, contain similar prohibitions and likewise
punish violations as a felony. o S
The Banking Department observed (see attached letter) that
since subdivision 1 relates to insurers as well, "some action would
seem desirable, possiblykconsisting of enactment of two new sections,
one applicable to employees of banking corporations and the other
to employees of insurance corporations,‘and their addition respective-
ly to the Banking Law and the Insurance Law, in order not to bury
in the Banking Law a penal provision applicable to employees of
insurance companies." It should be noted that Banking Law §71 (7)(c)
presently provides that it shall be a misdemeanor for any person to
make a false entry in any book, record, report or statement required

to be kept under Article II-A, with intent to deceive any one authori-

red to make examinations of such papers.

ssssasiivore

Question for Commission: shall the felony provisions of Penal Zﬁ%‘

Law §304 be transferred to the Banking and Insurance Laws?

§305 reads: " Any officer, director, trustee, employee or agent
of any corporation to which the banking law is applicable,
or any employee or agent of any private banker, who
abstracts or wilfully misapplies any of the money, funds
or property of such corporation or private banker, or
wilfully misapplies its or his credit, is guilty of a
felony. Nothing in this section shall be deemed or
construed to repeal, amend or impair any existing
provision of law prescribing a punishment for any such
offense,"

Question for Commission: shall this felony provision be “l%iwm
' L e
transferred to the Banking Law? !

§306, provides that it is no defense to a prosecution for a
violation of the provisions of this article, that the
corporation is a foreign corporation, if it carries on
business in this state. The section, inter alia, '
defines the term "director,” and provides that a director
is deemed to have such a knowledge of the affairs of the
corporation as to enable him to determine whether any
act or omission of its directors is a violation of this
article,
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Penal Law Article 39, "Budget Planning," §§410-412

This article, =dded by Laws 1956, Ch. 31, contains three
sections. §410 defines "budget planning" as the making of a contract
with akparticular debtor whereby the debtor agrees to péy a sum of
money periodically to the person engaged in the budget planning who
shall distribute the money among certain specified creditors in
accordance with a plan agreéd upon, and the debtor agrees to pay
this person a consideration for such services. An attorney 1s
excluded from the operation of this article. §411 states that‘
budget planning is prohibited. §412 states that a violation con-

stitutes a misdemeanor.punishable‘by‘a fine of not more than $500.00

or by imprisonment for not more than six months, or both. The staff
earlier recommended that Penal Law Article 39 be transferred to
Debtor and Creditor Law as a new Article 2-B immediately following
Article 2, ”Generai Assignment for Benefit of Creditors," §§2—24,
and Article 2-A "Secured Creditors," §§30~38, However, the Banking
Department wrote that "there is a minor objection to moving the k
ﬁrovisions of Pehal Law Article 39 ("Budget Planning") to the
Debtor and Creditor Law., The appearance of such provisions in

the latter statute may create an impression that they are intended
as a restriction upon the administration of general assignménts
for the benefit of creditors. Perhaps the General Business Law
would afford a more suitable place for a prohibition against

engaging in the business of budget planning.”

Recommendation: transfer Penal Law Article 39, §§410-412,
to General Business Law as new Article 5-A, "Budget Planning,"

to be numbered as General Business Law §§55-57, respectively.

Penal Law Article 214, “Usury,"§2400.

The single section in this article prohibits a person from
taking security upon any household furniture, sewing machines,

plate or silverware in actual use, tools or implements of trade,

wearing apparel or jewelery, for a loan conditioned upon the




payment of more than 6%, or who as security for such loan makes a
pretended purchase of such property from any person, upon the like
condition, and permits the pledgor to retain the possession thereof‘
(misd.). See General Business Law Article 25, "Interest and Usury, "
§§370-382-b, and Banking Law §§108, 173, 235-b, 293-a, 453 (5) and
510~a relating to Usury. Banking Law Article 9 "Licensed Lenders,"
§§340-365, regulates loans under $800.00; §358 provides that =z
violation of certain sections of this article constitutes a mis-
demeanor. The Banking Department made the following comment: "Penal
Law Article 214 ("Usury"), consisting of one section (§2400) presents
a somewhat different problem, in that the various usury provisions
are found not only in the Banking Law, but also in Article 25 of

the General Business Law. It would seem more appropriate to transfer
Penal Law Article 214 to the General Business Law, since Article 214
does not relate exclusively to the taking of unlawful interest by‘
institutions subject to the Banking Law, such transactions being

more specifically covered in existing provisions of the Banking Law
(see e. g., Banking Law §§108[6], 235~b, 293-a, 358)? (See attached
letter) |

Recommendation: transfér Penal Law §2400 to General Business

Law Article 25 as new section 382-c.




~copy CoPY | - copy
State of New York
BANKING DEPARTMENT

100 Church Street
New York 7, N. Y.

OREN ROOT ‘ ‘
Superintendent of Banks : May 8, 1962

The Honorable Richard J. Bartlett

- Chairman, Temporary Commission on

Revision of the Penal Law and Criminal Code
Room 654, 155 Leonard Street

New York 13, N, Y.

Dear Mr, Bartlett:

Thank you for yoﬁr letters of April 17 and April 23,
addressed to Superintendent Root, of which we have previously
acknowledged receipt.

Your April 17 letter requests this Department's views '
as to whether Penal Law Articles 26 ("Banking") and 214 ("Usury")
and Penal Law §666 ("Unlawful use of certain titles in connection
with corporate name") should be transferred to the Banking Law,
and if so, where in the latter statute such provisions should be
located.

The April 23 letter requests the Department's evaluation
of a proposal to transfer (without substantive change) the pro-
visions of Article 39 of the Penal Law ("Budget Planning") to
Article 2-B of the Debtor and Creditor Law, renumbering Penal
Law §§410-411 and 412 as Debtor and Creditor Law §§40, 41 and
42, respectively.

It may be useful to consider these proposals seriatim and
in some detail.

It appears that the first proposal (your letter of April
17) is predicated on the approach of the Commission that a proper
penal code should contain only the more fundamental offenses, while
provisions essentially of a regulatory nature to which criminal
sanctions are attached should be located within the chapter of the
Consolidated Laws which relates most directly to the regulatory
aspects., '

Turning to the specific Penal Law provisions which are pro-
posed to be transferred to the Banking Law, the following comments
occur to us:

Penal Law Article 26 ("Banking") contains a number of sec-
tions directed to banking organizations within the supervisory
jurisdiction of the Banking Department or to their officers, girec-
tors, agents and employees (Section 290, 293, 294, 295, 296, 297,298,
304, 305). Several other sections, while of a more general charac-
ter, also relate to banking, or to transactions having a direct
effect upon banking or upon banking institutions (Sections 299,
301l-a, 302, 303). Finally, Section 306 provides certain
presumptions which apply in prosecutions brought under the other
sections,

It would seem appropriate, in this Department's opinion,
for convenience and the other reasons noted by you, to move such
sections from the Penal Law to the Banking Law., It should be noted,
however, that Section 304(1), relating to falsification of books
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reports or statements, covers not only such offenses committed by
persons employed by banking corporations, but also by those employed
by "any insurer to which the insurance law is applicable". Ac-
cordingly, some action would seem desirable, possibly consisting of
enactment of two new sections, one applicable to employees of banking
corporations and the other to smployeess of insurance corporations,
and their addition respectively to the Banking Law and the Insurance
Law, in order not to bury in the Banking Law a penal provision ap-
plicable to employees of insurance companies.

An entirely new Article in the Banking Law would seem an
appropriate place to transfer such penal provisions, rather than
scattering them throughout the statute.

Penal Law Article 214 ("Usury™), consisting of one section
(§2400) presents a somewhat different problem, in that the various
usury provisions are found not only in the Banking Law, but also
" in Article 25 of the General Business Law., It would seem more ap-
propriate to transfer Penal Law Article 214 to the General Business
Law, since Article 214 does not relate exclusively to the taking of
unlawful interest by institutions subject to the Banking Law, such
transactions being more specifically covered in existing provisions
of %he Banking Law (see e.g., Banking Law §§108[6], 235~b, 293-a,
358). e ‘ : ‘

Penal Law §666 ("Unlawful use of certain titles in connec-
tion with corporate name") prohibits the use of titles which would
give the misleading impression that the user is a "moneyed" corpora-
tion. Since insurance corporations, as well as banking corporations,
are "moneyed corporations" (see definition in General Corporation
Law §3[6]), it would seem that transfer of Penal Law §666 in its .
present form to the Banking Law would not serve the purposes of the
proposed revision. Perhg s Section 666 should be carxed into two new
sections in the manner suggested above for Section 304(1), In this
connection, Penal Law §663 presents a similar problem.

With respect to your letter of April 23, there is a minor
objection to moving the provisions of Penal Law Article 39 ("Budget
Planning") to the Debtor and Creditor Law. The appearance of such
provisions in the latter statute may create an impression that they
are intended as a restriction upon the administration of general as-
signments for the benefit of creditors. Perhaps the General Business
Law would afford a more suitable place for a prohibition against
engaging in the business of budget planning.

The Department appreciates very much your thoughtfulness
in taking up these matters with us. Please do not hesitate to
advise if we can be of any further assistance.

Sincerely yours,

s/ Boris S. Berkovitch
Deputy Superintendent and Counsel

PIMcQ/pjc
June 13, 1962




MEMORANDUM NO, 3
Penal Law Article 206, "Trade-Marks," §§2350-2357. «7%:

Prior to 1954, General Business Law Article~24, "Trade Marks,"
consisted of thirteen sections, §§360~-369. .Present General Business
Law Article 17-A, added by Léws 1954, ch, 629, derives in part from
former Article 24. Before being repealed by Laws 1954, ch. 629,
Article 24 provided for permissive registration of marks used for
enumerated products sold in specified types of containers; prohibi-
ted various acts in relation to such containers and imposed mis-
‘demeanor penalties for their misuse; created certain presumptions
of illegality and provided a summéry procedure for the recovery of
such containers. |

In 1952 Prof. Milton Handler made a study of the New York
bottling and trade-mark laws at the direction of fhe Law Revision
Commission. Leg. Doc. (1953) No.‘65T, at 21, He noted (at 29-32)
that some of the provisions of Penal Law’Article 206 concern
general trade-mark law (§§2350-2354), while some repeat part of the
bottling legislation contained in (former) Article 24 of the General
Business Laws: |

"Section 2355 corresponds to §§360-362 of the General
Business Law, but is much shorter; there are also numerous
differences in phraseology. It provides that any person
'making, bottling,packing; selling or disposing of milk, ale,
beer, cider, mineral water or other beverage; or..;articies
of pastry, may register his title as owner of a tradefmark'
used in his business--except that a mark is not registrable
if it 'is not and cannot become a lawful trade-mark, or ...
is merely the name of a person, firm or corporation Unacéomf‘
panied by a mark sufficient to distinguish it from the same
name when used by another person.'

Although the section is entitled,'Refilling or sellihg
trade-mark bottles and vessels,' its registration provisions
are nof so limited. Under the strict wording of the statute
it wouid appear possible for organizations such as A & P‘ahd

other food chains, which are engaged in 'selling' the named
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products, to register their marks.

Furthermore, since there is no restriction on the types
of containers that may be used (cf. §§360 and 361 of the
Géneral Business Law), marks used on paper containers would
appear registrable, which is not true under §360.

With these two exceptions, any mark registrable under
§2355 is also registrable under §8§360 or 361. The converse 1is
not true, however, for the proviso restricting registration
to marks which can be *'lawful trade-mark(s)' makes §2355 much
more limited in scope than the other two sections.

The number of products enumerated in §2355 is only aboﬁt
one-fourth of those listed in §§360 and 361. However, this
does not reduce its coverage broportionately'in view of the
apparent duplications in other sections. Nevertheless, the
difference of language creates unresolved problems of cover-
age which are puzzling. For example, are ice cream, confec-
tionery and jellies to he regarded as articles of pastry?

The registration procedure under §2355 consists of (1)
filing a description of the mark with the secretary of state
and the clerk of the county in which the registrant's princi-
pal place of business is located (same as under §§360 and 361,
except that the lattef sections also provide that if the prin-
‘cipal place of business is outside the state, the description
may be filed in any county), and (2) publishing the descrip-
tion once a week for three weeks in a newspapef in the
county, except daily‘for three weeks 'in the city of New York
or Brooklyn.' This latter provision ignores the merger of
the cities of New York and Brooklynj;quaer>» whether the use 6f
the words .'city of New York' will be held to cover all five
boroughs? The publication requirement differs from §§360 and
361.

Section 2355 provides further, that:

After such registration, the use without the

consent of the owner of the trade-mark so described,




or the filling of any bottle, siphon, barrel, platter,

vessel, or thing for the purpose Qf sale, or for the

sale, therein, of any article of the same general

nature and quality which said bottle, siphon, barrel,

platter, vessel of other thing before contained, with-

out the obliteration or defacement of the trade-mark

upon it, when such trade-mark can be obliterated or

defaced without substantial injury to the bottle,

siphon,‘barrel9 plétter, vessel or other thing so

as to prevent its wrongful use, shall be deemed a

misdemeanor. ‘

The prohibition against use is doubly ambiguous. It
is not clear whefher\the language forbids use of the trade-
mark, or use of the container wifhout consent of the owner of
the trade-mark. If it is use of the tréde—mark, it is not
clear whether any infringement is forbidden, or merely use of
trade-marked containers., If the former, the section is of -
general applicationt all trade-marks and isknot to be
classified as a bottling act. If the latter, the relationship
between use and refilling remains obscure. Is not refilling
an improper use? If so, why the separate prohibition of use
and refillin g7 | |

The provisions relating to refilling are quite different
from those found in §§360 and 361 of the General Business Law.
Under this section, it is a misdemeanor to fill a marked con-
tainer with an 'article of the same generél nature' as the
original contents, without obliterating the mark if that
can be done without substantial injury to the’éontainer.

The proviso concerning obliteration appears designed to
protect the public against deception, i. e., is a trade-
mark provision--as compared with the General Business Law which
prohibits obliteration in ordér to protect the owner's prop-
erty rights. However, the prohibition applies only if (a) the

container is filled with a similar article (but not necessarily




the identical article), and (b) the mark can be obliterated
but is not. The wording permits of the reading that if a
different product is used, or if the mark cannot be oblitera-
ted without injuring‘tge container; the container may be filled
and sold with the mark on it. Thié manifestly cannot have been
the legislative intent, as‘appears‘élearly enough from the
words 'so as to pievent its Wronéful use, ' |

Séction 2356 is sufficiehtlykshbrt to warrant quotation
in full. .
§2356. Keeping trade-marked bottles and vessels with

intent to refill or sell them.

Any‘person, engaged in:thé business‘of\buying and
selling bottles, siphons, barreis; platteré,kor other
vessels, or things, who shall with intent to defraud
the registered owner of the trade-mark, knowingly sell
or offer for sale any bottle, siphon, barrel, platter,‘
vessel, or other thing, to any person, who he has
reason to believe ‘wrongfully intends to use the trade-
mark upon it, or to fill such bottle, siphon, barrel,
platter, vessel or other thing in violation of section
twenty-three hundred and fifty-five, shall be deemed
guilty of a misdemeanor.

Under this section only a sale or offer for sale by a
person engaged in the business of buying and selling contain-
ers is unlawful, and then only if (1) there is intent to
defraud the registered owner, and (2) the sale is to a person
the seller believes will violate §2355; proof of these two -
items will usually be quite difficult. The corresponding
provisions of §362 are muchkbroader; they flatly prohibit
sale, gift or traffic in marked containers, and require no
proof of'fraudulent intent or of reason to believé in the 1il-
~ legal intent of the buyer. There is of course some overlap
with §2355 which also deals with sales of marked containers.

Section 2357, which corresponds to §364, provides that




whenever a registered owner of a trade-mark or his agent makes
oath before a magistrate that he has reason fo and does be-
lieve, stating the grounds for his belief (not required under
§364), that a container bearing his mark is being used, filled,
sold, or offered for sale 'in violation of the preceding sec-
tion,' [This is an erroneous reference, as it now reads, since
the 'preceding sectién’—~2356—»says nothing about use or
filling of containers. The sfatute should read 'preceding
sections.'] the magistrate 'méy' issue a search warrant to
discover the contéiner, ahd havé the person possessing it
brought before him; he may then inquire into the citcumstahces,
and if he finds the person guilty, may ho1d him to bail for
grand jury actionj the bffender is-expressly declared liable,
in addition, to a law acfion fdr damages for wrongfﬁl use of
the trade-mark, or to an equity action for an injunction and
damages. ‘

This/secfion differs in several respects from §364.
First, and most important, it makes no provision for the
awarding of the containérs to £he owner by the magistrate,
and since this is expressly provided in §364, it does not seem
likely that it will be held to bé implied in §235@. Second,
the jurisdiction of the magistrate appears discretionéry-— he
'may' issue a search warrant;-whereas under §364 it is manda-
tory. Third, the magistrate is not given power to try‘the
offender, but only to hold him for the grahd jury.‘ Qn the
other hand, the offender is here declared liable in a civil
action for the damage caused to the owner by 'wrongful use of
the trade-mark;' while §364 is silent on this point. It may
be questioned, however, whether this provision of §2357 does

~more than restate the law, since wrongful use of a valid

common law trade~mark--the only kind profected by §§2355_2357“L
will support a civil action without this provision. §364, on
the other hand, covers marks which are not valid as trade-

marks, and it would therefore be natural for it to omit the
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provision in question.

Some Teconciliation of the General Business Law and the
Penal Law is poséible. The General Business Law is concerned
primarily with the protection of the owner's property rights
in his containers and only incidently with the prevention of
a fraud on the public. The Penal Law is most concerned with
such misuse of containers as deceives the public, while af-~

fording some protection of the owner's property rights."

Prof. Handler commented as follows on Penal Law §2350-2354,
which deal with wilful and fraudulent infrihgement of trade-marks
(Id at 40-41):

"Section 2350 defines 'trade-mark' as 'a mark used‘to
indicate the maker, owner or seller of an artic.e of merchan-
dise'; it specifically includes, 'among other things,' 'any
name...letter, word, device, emblem...diagram...wrapper...
label or other mark, lawfully adopted...and usually affixed
to an article of merchandise‘ to denote that the person using
it imported, made, sold, bottled, packed or otherwise prepared
the article; signatures on artists' works are alsokincluded.

The reference to 'usually affixed' leaves it\unclear
whether affixafion i; in all cases a prerequisite to protec-
tion. The words 'lawfully adopted,' also raise the question
whether the statute is limited to marks which are valid at
common law, Only marks used in fhe sale of tangible products
(as distinguished from service marks) aré coveréd.

Section 2351 provides that a trade—mark is deemed affixed
to an article if it is placed 'in any manner' on the article
or on a container in which it is packed or othérwise~prepafed
for sale.

Section 2352 defines 'article of merchandise' to include
goods, work of.artg commodity or other thing which may law-
fully‘be offered for sale.

Section 2353 defines 'imitation of a trade—mérk' as that
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which so far resembles a genuine mark as to be likely to
induce by any means (including similarity of appearance or
sound) the belief that it is genuine. This section should be
contrasted with the definition of infringement in the federal
trade-mark statute.

Section 2354 makes it a misdemeanor, punishable by fine

}f;ﬂgg\ % or imprisonment, or both to:
§ > 3 3 , :
%§°§ ‘§‘ 3 % 1. Counterfeit a trade-mark, or
gkg %'EQ gxé 2. Knowingly affix to any article a false or counterfeit
?§§3“§3 : § O trade-mark, or a genuine or imitation mark, without
b ‘\\%mézﬁ 3 the owner's consents or ' :
'm“‘ TN X ';: % s i ‘ . ‘ . . . .
‘@ ~ j%‘g 3 % 3 3. Knowingly sell an article to which is affixed a
22 8 aR 5§§ false or counterfeit mark, or a genuine or imitation
32 x%gﬁﬁ E.ﬁ mark, without the owner's consents or
AR N 2 L
:%ﬁ M<§ %Qé %:@t 4., Knowingly possess a counterfeit mark or a die or
s SR I plate for making onej; or
LNt AT q ;
§m§;§3Q§ g Make, sell or possess with intent to sell, an article
R§‘§? ﬁﬁg ; having a trade-mark or label which does not truly
. ‘§ R« indicate the qguantity, quality, character, or source
; 1 Y
\%ﬁm - it purports to indicatej or
N8 i e |
‘%§é§ gﬁﬁ Knowingly sell any goods represented 'in any manner,
Ny g by word or deed' to be.made or pagkgged by another,
%Eﬁ g%% unless such goods are in their original package and
N %@@ bear the mark or label placed thereon by the person
%qﬁ §% ol entitled to use ity or
A e ‘
N ‘?’7\:}_} @\"'\3% . R
Sk K Sell goods in bulk which do not have a label or trade-

mark, and 'by representation, name or mark written

or printed theresn' represent that the goods are manu-
factured or produced by a person who is not the manu-
facturery or ' ~

8. Knowingly sell any article falsely represented 'in

any manner whatsoever; 'as to its maker, processor,
packager, etc., or falsely represented to be entitled
to have any trade-mark attached to it or used in
connection with it.

The wording of these eight prohibitions raises difficult
problems of construction. Their particularity invites a
strict reading. An important question of policy is whether
infringement should be a penal offense. If civil remedies
are deemed adequate, either no statutory definition is needed
or the general and unqualified concept of the common law might
be invoked. If infringement is to be prohibited criminally,
quaere whether §2354 cannot be simplified and clarified. And

quaere further whether all the offenses should require proof

~of an improper state of mind.”
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In 1953 the Law Revision Commission prepared legislation
repealing Penal Law §§2355-2357, and transferring the provisions
of Article 24 of the General Business Law, with amendments, to a
new Article 17-A of the General Business Law. A new Article 24
wasiadded to the General Business Law by these bills, containing
~a single comprehensive provision for registering trade~marks, No
legislation was prepared to amend or repeal Penal Law§§2350-2354,
At the 1953 session of the Legislature the Law Revision Commission
bills were passed. However, at the same session, similar bills,
sponsored by another group (which did not recommend repeal or amend-
méht of any Penal Law‘sections) also passed. In vetoing these
bills, the Governor wrote: k
V "These bills represent a constructive eftort to recodify
the New York law of trademarks. Two of the bills are sponsored
‘by the Law Revision Commission. The other bills are sponsored
by the Joint Legislative Committee on Interstate Cooperation
on the recommendation of the National Association of Sec-
retaries of State and the United States Trademark Association.
While the provisions of both nroposals conform in most re-
spects, they vary in significant details. Each contains
sufficient commendable features to warrant disapproval of
the measures zt this time so that the sponsors may jointly
work out an agreed bill incorporating the best features of
pboth proposals for introduction at the next session of the
Legislature." (New York State Legislative Annual, 1933,
at 373.) | |
In the fall of 1953, "the subject of trade-marks was included
on the agenda at the annual conference of the Joint Legislative
Committee on Interstate Cooperation....At all times the Law Re-
vision Commission was kept apprised of developments and word was
received that they did not intend to submit’ any recomhendafion on
the subject of trade-marks at the 1954 Session." (New York State
Législative Annual, 1954, at 42.) The bills prepared by this Joint
Legislative Committee were passed at the 1954 Sessidn. Laws 1954,
chs. 628, 629. Again, no effort was made to amend the Penal Law
Article on trade-marks.
Counsel for the Milk Bottlers Federation submitted a memoran-

dum in suppbrt of this 1954 legislation, and noted that the Penal

Law provisions "are intended to cover situations where criminal

. intent and fraud are involved. Some suggestion was made to counsel
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herein to the effect that all of the provisions relating to con-
tainers found in the General Business Law, the Penal Law and the
Agriculture and Markets Law should be made into one uniform law.

On first impression such sounds desirable. However, as a practical
matter, each law éerves the separate requirements of several

fields, Such simplification would have the false appearance of

attempting to make all of our many laws as simpie:as the 'Ten
Commandments.' The Agriculture and Markets Law provisiors (§§69-71;
§71j; §131; §§143-4; §156h and §191)‘were formulated principally to
assist in grading, labeling, and marketing certain commodities
which are specifically named. The provisions were inserted in the
law to enable the Agriculture Department‘to assist the farmers and
small operators to protect their goods and containers without
becoming involved in the technicalities found in the present
Trademark Law provisions in the General Business Law and the Penal
Laws., Counsel herein has'found no one who 1is familiér with the
practical problems involved in policing the container field who
would recommend that all of these laws be combined and consolidated
into oné chapter. If there is any such merit it could be better
considered and evaluated after the enactment of [the bills] present-
ly under consideration. Since most states are interested in a
Uniform Trade Mark Act, but have limited interest in a container
Act, it is desirable that these two fields be separated now by
the approval of the two bills here presented.” (New York State
Legislative Annual, 1954, at 45-46.)

In summary, General Business Law Article 17-A, §§275-279-1,
'presently deals exclusively with that phase of trade-marks as
applies to marks and devices on containers, bottles, etc. General
Business Law Article 24, §§360-368-e, conforms with the Model Trade-
Mark Act, approved by the Cbuncii of State Governments. This Act
providées for the registration onl? of trade-marks, i. e., marks
used to ideﬁtify and distinguish the origin of goods. In 1961,
General Business Law Article 24 was amended (Laws 1961; ch, 583) to

provide for the registration of service marks, as well, i. e., marks
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551»used to identify and distinguish the origin of services. See New
.  York State Legislative Annual, 1961, 62-66. And Laws 1962, ch.
' 662, eff. April 19,'1962, amended G. B. L. Article 24 by making
‘tebhnicai changes of a non-substantive nature.
The Secrefary of State has suggested to the staff that Penal
Law §§2350-2357 "could be transferred to the apprOpriate'provisionq
of Articles 24 and 17-A of the General Business Law, and the
references in the Penal Law to trade-marks could be made applicable

to service-marks which are now contained in Article 24." However,

it is significant that the 1953-54 studies did not result in the

repeal, amendment or transfer of any of these Penal Law provisions.

The staff is awaiting comments from (1) counsel to the Milk Bottlers

D o ey iy ?, /fﬁﬁ»’g 4
Federation, (2) United States Trade-Mark Associatiori, and (3) ¢ ¢

~ Committee on Trade-Marks and Unfair Competition of he As§ ciati
¢ oy e L boa ¢ e A it
e A

a) :
;gg) of the Bar of the City of New York,

Questions for Commission: (1) shall Péenal Law Article 206 =
be transferred in toto without any substantive changes to

the General Business Law as a new article to be entitled
"Offenses Against Trade-Marks"? This is the staff recom-
mendation.  (2) shall Penal Law §§2350-2357 be trans- -

ferred to the General Business Law and distributed between
Articles 17-A and 24, deleting duplicative provisions and:
‘amending the Penal Law provisions to include "service marks"?
This is the recommendation of the Secretary of State.

Penal Law Article 208, "Trading Stamps," §§2360-2361
: »‘*{; 3\)‘ B Yma

Penal Law Article 208 contains two sections. §2360 is the
same as former §384-p of the Penal Code, which was added by Laws
1900, ch, 768. This law was declared unconstitutional in 1902

by the Appellate Division, Third Department, in People ex rel Madden

V. Qiggg£_72 Aﬁp. Div. 308, on the authority of People v. Gillson
(1888) 109 N. Y. 389, which held a similar statute (Penal Code

§335-a) unconstitutional. = In 1964 §384-§ was added to.the Penal
Code by Laws 1904, ch. 657, leaving Penal Code §§335-a and 384-p

unrepealed. Penal Code §384-q is similar to the present Penal Law

§2361, except that the present subdivision 4 was added by Laws 1908,

~ch., 428, and the original subdivisions 4 and 5 were renumbered as
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5 and 6. This section requires, inter alia, that the stamp have

legibly printed upon its face its redeemable value in money, and
requiring the stamp, upon presentation to be redeemable in goods
or money, at the option of the holder, if presented in quantity
aggregatlng not less than flve cents in each lot. "This statute,
‘ was, in effect, prohibitory of the trading stamp bu51ness, since
the rock, it was said, upon which the system 1s built, is the re-
demption of the stamps in merchandise.“ 26 A. L. R. 707, 719-720

(Annotation: Constitutionality of trading stamp legislation.) In

People ex rel Appel v. Zimmerman (4th Dept. 1905) 102 App. Div.

103, §384-g was held v01d both as class 1eglslatlon and as being
an undue 1nfr1ngement of llberty of contract. The Board of Con-
[ solidators in 1909, nevertheless, carrled Penal Code §§384 ~-p-384- q
over into the Penal Law as §§2360-2361. Penal Code §335-a was

» | repealed.

The Attorney General of the State of New York submltted an
opinion, dated October 15, 1915, with respect to Penal Law §§2360-
- 2361. Ops. Atty. Gen. 1915, Vol. II, 379; same opinion in 5 State
Department Reports 530; and same oplnlon, dated October 14, 1916
[sic] in Ops. Atty; Gen., 1916, 285, The opinion reads, in part:
k"After a careful study of sections 2360 and 2361 of thejPenal Law
(formerly sections 384- p ‘and 384~qg of the Penal Code), which relate
+o the Tssue and redemption of trading stamps and 51mllar devices, '
I am satisfied that the p:oposed plan of the Moulton Company does
not violate either of such enactments as they have been construed
or condemned as uncenstitutional by various courts of the State...
The decision in the different States, where similar questions have
been"befbre the State courts and also in the Federal courts, are
not uniform or harmonious, but the weight of opinion is against
the conStitutiohaliﬁy of such statutes, and in the light of the
cases in our State I think it is quite clear that the plan pro-
posed by the Moulten Company is not violative of any of the pro-
visions of the Penal Law which are constitutional.” k

On March 6, 1916, the United States Supreme Court, upheld in




three separate cases, against a challenge based on the Fourteenth

Amendment leglslatlon llcen51ng or prohibiting the use: of tradlng

stamps, Rast v. Van Deman & Lew1s, 240 U. S. 342 (1mp051ng spec1al

llcense taxes on merchants us1ng trading stamps), Tanner v. Little,

240‘U. S. 369 (same), and Pitney v. State of Washington 240 U. S.
387 (a statute similar to Penal Law §2361). However, ‘a majority

of state court oplnlons 31nce 1916 have not followed the reasonlng

‘_pf these federal cases. N, “A. Clapp, Trading Stamps, 23 Oth St,

‘L 3. 35, 37 (1962).. It would appear that these Supreme Court
edec151ons are not blndlng on New York. One year after the decisions
‘;were announced, Massachusetts adhered to its former ‘holding that
Fsuch legislation is invalid, noting that "the question whether a
fetatUte is in conflict with‘the provisions of the Constitufion of
this commwealth is a question upon which the decision of thekSupreme
‘fJud1C1al Court of this commonwealth is final." In re Opinion of

. the Justices (1917) 115 N, E. 978, 979 In 1958 this view was

reafflrmed again in Colgate- Palmollve Companv v. Elm Farm Food Co.

'148 N. E. 2d 861, which restricted the 1ssuance of trading stamps
_on fair traded items (Cf. Bristol-Myers Co. v. Picker, 302 N. Y.

x76l, and Ramo v, Excel Pharmacy, 186 N. Y. S. 2d 548.)

| The California Trading Stamp Act of 1960 (Business and Pro=-
‘lfessions Code §17750 et seq.) reqgulates through a licensing and

_ bonding scheme the sale of.trading stamps and the conditions for

their redemption. In discussing this Act, the court in Blue & Gold

’k,Stamps—U -Save Premium Co. v. Sobieski ( S. D. Calif. 1961) 190
,pr’ Supp. 133, 135, observed that the Supreme Court of the Unltcd
'eStdtes "has held it within the power of the State legislatures to
Vﬁake;regulations and classifications of the type here involVed,”

Cltlng Rast, Tanner and Pltney, supra.

In 1958, 1n Safeway Stores v. Oklahoma Grocers, 360 U. S.

e34;p338, Justice Frankfurter remarked that trading stamps 'have
ihad a checkered career in the United States, but since World War
VII their popularity has grown until now it is a reasonable estimate

nthat;these multi-colored scraps of paper may be found in almost

-




STATE OF NEW YORK
-
Print. 3914 ; ‘Intro. 3785

"IN ASSE BLY

February 6, 1962

Introduced by Mr WORLOCK—-—read once and referred to the
Committee on Judlela;ry

“To amend the personal property law, in relation _to‘ the oWnér-
ship and negotiability of trading stamps |

The People of the State of New York represented in Senate aml
Assembly, do enact as follows ,

Section 1. The personal .property law is hereby amended by
msertmg therem a new section, to be section one hundred one-a,

to read as follows:

§ 101-a. Ownership and negotiability of trading stamps. 1. Upon

payment of the charges tkerefor, the tztle 0 and ow'nerslwp of\' .

tmdmg stamps shall pass from the person, ﬁrm, association or
corporation issuing the same to the person, ﬁrm, assocwtwn or
corporation purchasing tk‘ev‘same, ahd the @osséssian of thé same
by such person, firm, associatz'on or corporation shall be the indicia
.ami eéidemce of ‘such ownership.

2. Upon payment for merchandise purchased by any 'person, 'or

for services rendered to any person, the title to and owhership of

ExrrAnATION — Matter in #talics is new; matter in bmkcta [ i0 old law to be‘ omitted,
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trading stamps given to such person in' connection with or as an

- incident to the sale of such merchandise or the rend/itionof ksuch :

services shall pass from the person, firm, association or cqv'poration
making such sale or }rendermg such service to_thepersmk«to wﬂom
suclp sale was made or for whom such service was‘re'n’deréd, and
the possession of the same by such person shali~be the z'ndz'qia and |
evidence of sich ownership. |

3. Bvery covenant, dgreement or undersiaﬁding m or cokﬁ/n‘ec-
tion with or collateral to any. purqlzase of, or any sub’iscriptiak”fn :
to any arrangement for the use of, any trddiﬁj stamps kdesti'r‘wd for
delz'fuery( and wuse in comnection with the sqle ofmerchdhd/is‘e‘at
retatl in Athz's state or the performance of ‘any ,servlz'ceyz'n this state,
whereby 'the title to or éwnership of such ;stqmps is reser?)edklgy“
the person, firm, assocz'aﬁ'on, or ‘corpordtioﬂ b'zlssuifhng the same, ‘or‘
whereby the rightfto‘ seZl; mbrtgagé,'lease, exéﬁtmge or otherwise
dispose of such stamps z’é)‘prolbibited; regulated or‘re‘stm'oted, shall
be deemed to be void ‘ds agqinst public polz'by“wnd ‘wh‘o’l‘lylunen“-ik :
forceable; but mothing coniained in th'is‘ sectio\'n“ shall ‘b}‘vz ‘déeia:med. '
or construed to prohibit or prevent the peréqn; ﬁrm,‘ aslsocz'aﬁ)onr
or corporation z'ssm'ﬁg such stamps from making and ‘e'nforc‘n’ng‘f
rules (m.d regulations for the redemption of such stamps ﬂby #uch
person, firm, associc‘ztfion or corporaﬁqﬁ proqz'd‘ed!k only \tha‘t‘ Sdch
redemptioﬁ shall be made uniformly ; ahd, uﬁaon the same terms:
and conditions, to -all persoms, firms, dssoc'iationsl or kcorporatibn‘s

surrendering such stamps for redemption, yr‘egardlesgof the source

- thereof.

§ 2. This act shall teke effect July first, nineteen hundred
sixty-two. ‘
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Print. 3047’ © Intro. 2981

ASSEMBLY

Janjuar,y 24, 1962

Introduced by Mr. PLUMADORE—read once and referred to the

Committee on Judiciary

AN ACT

To amend the general busmess Iaw, in relatlon to the regulatlon

of tradmg stamps

The People of the State of New York represented m Senaie and
Assembly, do enact as follows: ; o

Section 1. The general business law is héreby amended by addir;g

thereto a new article, to be article ‘cweiity-klﬁﬁe-‘é, to read as follows:
ARTICLE 29C

TRADING STAMP QOMPANIES )

Sec'tz’ooi 550. Purpose of article. ‘ | k

551, Definitions.

552. Trading stamp; éxclusion of “rede‘émkd‘blye dem'ce.

553. Trading stamp; exclusion bf certdz"n k‘coupon‘s.-

554. Imprint required; contents.’ o

555. Redethtion of stamps upon presé'ntatfion.

556. Issuance or redempiion 'withko‘ut consent of tmd&né ’
stamp company. | | |

EXPLANATION — Matter in italics is new; matter in brackets [1is old law to be omitted.
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557. Giving of stamps upon request of purchaser réqm’red ;
exceptions. | ‘ .' \

555. Giving of cash wvalue of stah@ps UPoN reqzlwst of pur-
chaser required; exceplions. : | k

559. Giving of stemps when proﬁz’bz’ted‘ by staﬁcte or rule
not required. | |

560, Necessity of license.

561. Application for license; contents ;’ filing ; submz’ész’m of
samples. ' ‘ |

562. Issuance of license; exvpz'mtionfnoﬂt7‘a%§férdbilz’ty. '

563. Licensed coparinerships ;;cdnti'tkmdnce o;fi'busiqzes‘s by
survivor; notice. j

564. Bond. v O

565. Amount of bond.

566. Time for filing application and _bo'}zd ;;réne"'wals ; license
Jee. |

567, Termination of liability upokn bonds previously ‘ﬁle;Z‘*
upon issuance of new. bmzds;ﬂ pfosecuti’on‘ of claz’m;‘ ‘

568. Failure to redeem stamps., | o

569. Suspension or fevocatz'on of Zz'cens‘e} grozc7zds.

570. Disposition of fees and penaltiés.

571. Powers and duties of the ;ec¢4¢ta7'y o‘f‘s‘tate.

574. Dz’scontimcation of issuance Of Z'tamps by Merclbahts ,

notice; contents; posting; violations.

S

'

573. Cessation of issuance of stanips by company ; notice.
574. Bedemption of stamps issued béfore December thirty-
first, nineteen hundred sizty-two.

575. Judicial review,
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§ 550. Purpose of article. The use of trading stamps in retail
trade has grown tremendously over the past several years. The
volume of trading stamps being issued and the increasing numbers

of different kinds of trading stamps and the fact that under the

present statutes of the state of New York there is mo regulation of _
resent Staiiles of L ow Y ork '6.48 NO_TeguLaiy

trading stamp companies and no reference to trading stamps in any
.of the laws of the state of New York, it is the purpose of the legisla-
ture, in enacting this article, to safeguard and protect the people of

this state. It is mot the intent of this article to prohibit the giving
of trading stamps, it is the pm-pos? of this article to protect the
zlm;)ple of the state from( improper éractz’oqs ~of wrresponsible tmdz'ﬁg
stamp cmﬁpanies. |

§ 551. Definitions. (a) ‘‘Trading stamp® means any stamp or

siénilar device issued in connection with the retail sale of merchan-
dise or service, as ¢ cash discount or for cmyf other marketing pur-
pose, which entitles the rightful holder, on its due presentation for
redemption, to receive merchandise, service or cash.

(b) “Trading stamp company’’ means any person engaged in
any manner in distributing trading stamps for retail issuance by
others or in redeemioig trading stamps for retailers.

(¢) ““Person’’ means any individual, partnershiv, corporation,
association, or other organization. e |

(d) “Isszcé » includes use, distribute, give away, sell, furnish, and
license such use, distribution, gift, sale or furnishing.

(e) ‘““Merchant’’ includes retailer, persoﬂ dealing:fin‘wrvices, ‘

or person in a similar capacity. /
: 1

(f) ““Department’’ means the department of state.
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or other publication.

14 thereon:

17 of the stamp.

19 cents. ‘ .

20 (¢) The month and year of issue of the stamp.
21
22

23

25

26
within fifty miles from the merchant giving such stamps.

§ 552. Trading stamp; exclusion of redeemable device. ¢ Trading.

L .
stamp?’’ does not include any redeemable device used by the manu-
facturer or packer of an article, in advertising or selling it, or any

3
4 redeecmable device issued and redeemed by @ newspaper, magazine,
5
6

§ 553. Trading stamp; exclusion of certain coupolns; ¢ ‘dez’hg

7 stamp’’ does not include any coupon,’caused to be prepared by ﬁw

g merchant ustng the same and distributed bvy him to his custome?‘s,

g which uoz&povi, ticket, certificate, card or other similar devféce'v'is

10 Tedeemable only by such merchant for or in connection with the
11 pm*chasé of specific articles of merchandise carried in his stock.
12 § 554. Imprint required; contents. It is unlawful foé' any person

13 to issue any trading stamp unless such stamp shall have tmprinted

15 (a) The name of the trading stamp company licensed under the

16 provisions of this article, wlich is responsible for the redemption

18 (b) The redeemable value thereof in cents; mills, or fraction of

§ 555. Redemption of stamps upon presentation. Any trading
stamp company shall redeem upon presentation, wﬂy trading stamp
which it has z'ssuéd ejther in goods, wares, 07 merchandise,‘or i

© cash, good ami lawful money of the Um'ted States, at the option of
the holder thefeof. If such holder thereof w'isiws“ nto redeem such .

stamps for merchandise the place of -the redemption must De

¥
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§ 556. Issuance or redemption withoul consent of trading stamp:

company. It is unlawful for any person to willfully issue or

redeem any trading si‘amp withqut the coqg.smt of the trading
stamp company which issued such stamps.

§ 557. Giving of stam(gﬁs upon request of purchaser required;
exceptions. Any person who ddvqrtises the giving of treding

stamps, or who gives trading stamps, with the sale of any merchan-

dise shall give such stamps, if the pm‘chdsar requests them, with

€ the sale of all items of merchandise offered for sale at his place of

business, unless such person advertises that e does not give trading
stamps on certain items of merchandise and designates such items
in the advertisement or posts a list of such ilems in @ CONPSICUOUS

place in his place of business.

§ 558. Giving of cash value of stamps 'Lkopo'n request of pm‘chasér
v \
raqm’rad;yewcépt'ions. Any person who advertises the‘gipifng' of
trading stamps, or who gives tmding stamps, with the sale of any
717.erchandfi.§e shall give the pwcimser the option of tialc'z"ng ;th‘e trad-
o :
ing stamps with the purchase or recéz’ving a cash discount frqm the
0 ~amount of the purchase equal to the cost of the stamps to the person
issuing them with the merchandise. In determining the ca,s.h dis-
count under this section all fmctz'oﬁs of a cent shall be computegl to
the nearest centl. If such person advertises that he cloes not give
trading ‘stamps on. certain items of merchandise and designates |
such items in the advertisements or posts a list of such items z'n a
‘ conspicuous place in his place of business, he is not required to give

cash discount on such items of merchandise.
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§ 559. Giving of stamps when prolibited by statute or rule not.

required. Nothing contained in this article shall be construed as
requiring the giving of trading stamps with any article when th;/
giving ofiszcclb stamps or any premium with the particular article
1s specifically prohibited by statute. of :thz's state or rule or regula-
tion adopted pursuant thereto. I

§ 560. Necessity of license. It is wnlawful for any person to
engage in the business or act w the capacity of a trading stamp
company without having a license obiained under the provisions of
this article. Nothing contained in this article shall prohibit amy
person who was Zicensed as o trading stamp company under the
provisions of this article, but q‘vho ceased to possess such a lv}cense,‘
from redeeming the trading stamps z'séued pursuant to such license.

§ 561. Application for licemse; conients; filing; submission of
samples. An applicant for. o license to engage in the bz&éiqzéss of a
trading stamp company under this article shall file with the depari-
ment an application for a license accompanied by representative
samples of its siamps, stamp collection books, stamp redemption
catalogues, and stamp distribution and redemption agé'eement
forms, cuwenﬁy used in this state. Bach such applicatz'gfn shall pro-
m'de' the following information :

(a) le name and principal address of the company.

(b) The state of its incorporation or origin.

(¢) The ndmes and, addresses of tts pr'hwﬁml officers, partners,
or proprictors.

( cl)‘ The address of its principal office in this state.
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(e) The name and address of its principal officer, employee, or

agent in this state.

(f) The addresses of its stamp redemption stores or places in
this state.

(g) A short form of its balance sheet, as of the ehcl of its last
fiscal year prior to such filing, certified by an z'fndepa'ndént certified
public accountant or an inclependem“ public accmmt’ant. ~
(h) Unless the principal sum of the bond hereinafter o*eguired
to be filed by the company is the mam’wﬁmn ‘amomit, a statement of
its gross income from: s busz’ﬁesé in this state aska ﬁ'adz'ng stamp
company during such last fiscal year, certified by an 73%de;§endent
certified public accountant or an indepencleﬁt public accozmtant.

§ 562. Issuance of license; expiration ;‘ hontmnsfeé'ab'ility. The
department shall issue a license to any applicant who complies wzth
the 'provisions of this article. All licenses shall expire annually on

December thirty-first. Licenses shall be nontremsferable.

§ 563. Licensed copartnerships; continuance of business by susr-

vivor ; notice. A surviving member or members of a licensed copart-
nership by reason of death shall be entitled to continue in business:
under such license, until the expiration dete thereof, if the ~surbz'v-
ing member or members shall continue to comply with the prom‘éions ’
of this article and if notice is given to the department within t}w'rty
days after death of the member,

§ 564. Bond. The application for license shall e 'accompa:n'ied‘
by a bond payable to this state and duly exécuted by the ’traciing
stamp company and corporate surety qualified to do busz‘nes# i

this state, which is conditioned upon the performance of the com-




" in this state when they are duly presented for redempiion by the
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-thereafter on or before January first of -each year. ;Tke trading

e :
i

o 8 .
pany of its obligations to redeem trading stamps issued by retailers

rightful holders." ‘

In the event that any trading stamp company shouldceasq to
comply with thé provisions of this section, the license and all right‘s, :
pbwéré, and privileges conferred by it to the company shall be
adtomatiaally suspended. ‘ ' . |

§ 565. AMmmt of bond.  The prineipal sum of the bond requifed ~
by-this article shall be as follows: o

If the company has not prem'ouély d(mé business as @ trading
stamp company in this state, or of the company’s gross income from

such bustness in this ‘state during its last fiscal year was not in’
excess of ome hu'n'dred_ t]wusand dollars, the principal sum shall ‘bek
ten thousand dollars ; for each adtiz'tional one hundred thousand
dollaré, or fmctioﬁ tliereof, of gross income from sucﬁ business n
tﬁz’s sta}fe; an additional ten thousand dollars; but such bond shall
not exceed one hundred thousand dollars. \

§ 566. T;Jme for filing application and bqfnd; reﬁewals; license
fee. The application for license and the bond required by this

article shall be filed with the department on or beforly January first ,

following the effective date o[ this article and the application for a

renewal of such license and the bond therefor shall be filed annually

stamp company shall pay a license fee to the department at the time

of filing. each such application for license -equal to one percent of

the amount of the bond required to be filed by the trading stamp

company under the provisions of this article.
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. § 867, Termination of liability. upon bonds previously filed upon

issuance of new bonds ; prosecution of daz"ms. On the effective date
.af cach new bond, any and oll Uability on all bonds previously filed
hereunder shall terminate, and all rightful holders of trading
staMps who shall prosecu'te their, claims hereunder shall prosecute
such claims solely against the new bond and only by filing proofs 0]’5
clatm with. the depariment in the manner prdvided in this m‘tz’c}e. ;

§ 568. Faiim-e to redeem stamps. 1. Complaint. If @ éompany
fails to redeem any of its trading stamps; any rightful holder of
such trading stamps may file a c‘o;nvplafintkkwﬂh the départment
within three months after ‘such faz'luié to redeem. The c_dmplaz'nt
shall be accompanied by the zmradeem;ed. stamps ~ ;

2. Bequest for redemption of stamps_ by the department. Upon
the filing of any complaint or complainis im‘;dlv'fmg the alleged
failure of o trading stamp company to redeém fradivzg stamps, the
department shall request the tmdz’ng'stamp company in writz'ng by

certified mail, masled to the company’s last address of record with

‘the department, to redeem the trading stamps 'm cash on or before

ten days from the date on which the req:zl,eSt, 18 matled. ’

- 3. Bquitable dz'stribictz’on. If thé dmdun% demandad is paid, ihek~
department shall make an equitable d'isté"z'b'utz'olfn‘ of th‘e:ammn't to
the persons who ﬁied pursuant to 'thz'.s“_sectz'on, and shall forthwitlg
forward the redeemed staths to the h“a:dz'ngf st‘amp‘ company;

4. Notice of 'fa/ilz‘we to redeem stamps; pub.lfic‘atz'o'nw;' claims of
retailers; time for filing claims. If the trading stamp Zgompany fails -
to redeem the trading stamps within the specified time, the départ-

ment shall publish motice of such fact in three consecutive publica-

]
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tions of one or more newspapers of general circulation published

in the state of New York, and therein advise that any additional

o DO

claim may be filed with him, together with the trading stamps upon

T

which the claim is based, within three months after' the date of the

[

first such publication. Retailers in possession of trading staMps
6 - for issuance to their customers shall also be deemed rightful Iboldérs B
7 entitled to make such claims. If any pérson faz'ls to file ‘a claim
& with the department within such three months period, the depaﬂ-‘
O ment shall thereupon be relieved of fu;}‘her duty or action Here-.
. 10 under on behalf of such person until such time aE complamts tnvoly- )
il z'ngr the alleged default of the trading stamp company to redeem
i3 trading stamps have been again filed with the dépqrtment.‘ ‘ .
13 5. Notice of time and place of hearing. The publication shall aiso
14 give notice of the time and place that the department will hold a
15 hearing to consz’dér a'ny evidence concerning the alleged default of
16 the trading stamp compeny.
17 6. Notice to appear at hearing. Within thh'ty daéjs afi‘er‘.the |

18 expiration of the claim period prescribéd in this sectz’oéz, the depart--

19 ment shall nqtz’fy the t}'ading stamp company in writing by certz'ﬁed
a0  mail, mailed to the company’s last address of réco9'd with the depart-
21 ment, and the suv‘éty on company’s bond in writing by certified mail, -
22 mailed to the address shown on the bond inviting it to appear at @
1 / k 23 learing before the department to pre\émt any relevant evidence .
24 concerning the trading stamp company’s alléded failure to redeem

25 the trading stamps.

26 7. Pinding of default; demand for cash payment. If ot any such

hearing, which may be held at any time after twenty days from the
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date 'owtiﬁcatz’on is mailed, the clepartmenf finds that the tradz’ng
stamp company has defaultéd in the redemption of its trading
stamps, the department shall demand cash payment from the com-
pany mn an mﬁount sufficient to satisfy all valid claims filed with it.

8. Equitable di’stributz’oh. If the “amount demanded fis pa/icl‘
within ten days of tﬁgmaking of the demand, the department shall
make an equitable distribution of the amount to parsonsfwho filed
pursuant to this section and shall forthwz’th forward the redeemed
stamps to the frading stamp company. |

9. Action to recover value of uéwedeemed stamps. If the amouni
demanded is not paid within ten days of the making of the demand,
the department may bring an action in a court of competent juris-

diction against the trading stamp, company and its surety to recover,

on behalf of the complainants, the value of the unredeemed stamps. x

10. Costs. The costs incurred by the department in berformz‘ﬁg tiie
duties sct fofth in this section shdll constitute a prope;' vckarge
agoinst the trading stath company which has defaulted, or, in the
event of the trading stamp company’s failure to pay, against the
bond filed by that company, and shall ‘constz'tute a pm’oi' claini
against such company or such bond, except that in no event shall
the surety be liable for such charge ‘(md ‘all other valid claims as an
aggregate in excess of the principal sum of the bond.

§ 569. Suspension or revocation of Zicénse ; grounds. The depart-
ment mey, after o keariﬁg, suspend or revoke any license, if it
finds that the licensee, or any of its partners, oﬁiceré, or directors:

(a) Has violated any provision of this article. ‘ ~
(b) Has been convicted of a felony.

(¢) Made any false statement in his application for a license.
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§ 570. Disposition of fees and penalties. All moneys derived

from the operation of this article shall on or before the tenth day of
each month be paz’d'mt\o the general fund of: the state'tieasury, to :
the credit of tﬁa state purposes fund therein. | |

§ 571. Power; and duties of the secrdary of state. In add?tionvto
the powers and duties elsewhere prescribed in tlw"s article; tﬁe secre- |
tary of state shall have power: ‘ | |

1. To appoint an adequate number of assz’stants, and  other
mnploy‘eas as may be mecessary to carry out ‘ﬂw provisions bf‘tl&z's
article, to prescribe their duties, and to fix their compehsat'ion‘
within the amount appropriated t.lwrefokr. |

2. To emamine into the qualifications and fitness of applicants for
licenses under this article. k

3. To keep recm‘”ds of all licenses issued, sibspendéd or révolced. i

4. To adopt such mles‘tmd regulations not inconsistent with the
provisions of this article, askmay be ne(;eséar;i; with 9‘eSp‘ect to the
form and content of aﬁoplications for Zicqmes, the receptz'bnthereof,
the 1mvestigation and examinata’on of ‘applz'cdtions for licenses, m’zd
the other matters incidental or appropriate to his powéo's and duties
ds p?'psco*ibed‘;by this article and fof the proper adm'inistm%ow_, aﬁd
enforcement of t{w prom'sz'ons of this article.
_ § 572. Discontinuance of issuance of stamps by merchants;
notice; contents; posting; violations. Any merchant who has
1ssued té his éiastoavzeo‘s or other persons the trading stamps of any
licensee under tlgis section, and who proposes to discontinue or does

discontinue the issuance of the stamps of such licemsee for any

reason whatsoever, shall post a notice at every place in his estab-

'
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Zislmwﬁt at which such stamps were or are issued, in letters equal at
least in size to eighteen-point type, containing at least the following ‘
z';\zformaﬁo’n :

(a) The fact that such stambs' will mo longer be issued by the
merchant and the élate of discontinuance of issuance.

(b) The name and address in this stdte, of the licensee under
this article, who is responsible for the redemption of such staﬁzps.

(¢) The fact that the licensee is licensed by the secretary of state
of the state of New York and has posted a bond witlptﬁe depattment
to assure.the redemplion of such stamps upon ﬁraseniation to the
licensec.

(d) The fdct that tﬂe stamps are redeemable. either g'ﬂ goods,
wares, merchandise, or in cash, good and Zawféol- mo'nayk of the
United States, ot the optz'on’ of the stamp holder, and stating the
cash redemption value of each .stamp anc& thai 1t 18 necessary for ‘the ;
holder to present trading stamps for redemption in cash or goéds,
wares or merchandise. |

The notice required by this section shall be posted within at least

seven days from the date on which the issuance of such stamps is

(

dascontinued and shall remain posted for thirty days.

Any person who violates this section is gm'lty of a misdemeanor.
§ 573. Oessation of ‘issuance of stamps by company; notice. No
trading stamp company .ghall cease the issuance of trading stamps
unless it notifies the department in writing of least ninety days
prior to such cessation, (md gives written notice at such time to each
merchant in the state which has at ahy timek"wz'thz'n one year issued

trading stamps which the company is obligated to redeem.




(=

© 00 =N o

10
11

¢

14 ,
§ 574. Redemption of stamps issued before December thz’rty-ﬁrst,

nineteen hundred sizty-two. Nothing in this article shall prevent:
any person ‘fo'om redeeming, etther for gbods, wares, or merchandise,
or for cash, pursuant to contract, any tmdz'ng étamps issued bn or
before December thirty-first, nineteen hundred simty-two.

- § 575, Judicial 9'eviéw. The action of the secretary of state "i‘sk
széspe'ndi'ng, revoking or refusing to issue or remew a license or cer-
tificate may be reviewed by a proceeding brought under andApursu—
ant to article seventy-eight of the civil practice act.

§ 2. This act shall take effect January first, nineteen hundred

sixty-three.
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’5%’Aﬁérica*s home57W' In footnote 2 he quoted "the‘h

apter 1n tradlng stamp hlstory kfrom The Economlst for Ma

,!59, at p. 850 "In Colorado a proposal to tax the stamps
tbattallons of housewrves to the state capltal One of the or1g1 al
fsponsors changed hlS mlnd when hrs own mother threatened to ca
7palgn agalnst hls re- electlon 1f he dld not alter hlS stand o
. In an opinion (Ops Atty Gen.kl959, p 96) to the New Yo;
eDepartment of State dated November 5, 1959 the Attorney General

\f,after 01t1ng Glllson, Madden & Appel% supra, stated "Researc,

does not dlSClOSG any other reported cases treatlng w1th the constl—

“‘tutlonallty of %2360 and ?361 Whlle 1n [Rast Tanner and Plfﬂ_i,

n*asupra] the Supreme Court held that State statutes regulatlng the use

e ‘of tradlng stamps, coupons and almllar devrces did not contravene

'eethe provrslons of the Fourteenth Amendment of the Federal Constltu—
~thn, nevertheless the c1ted dec1srons of the Courts of thls State

- are final and conclusive as to the unconstitutionality of these;

sections under the State Constitution (Merchants Bank v; PennSVlvania,

167 U, S. 461 People v, Gillson, supra, p.k407; see also Stateiv,
Lathrop-Farnham Co., 84 N. H. 322, 150 A, 551)." .

Recommendation: repeal Penal Law §§2360-2361.

o 2,
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MEMORANDUM NO, 4

Penal Law Article 28, "Barratry," §§320-323.

This Article consists of four short sections:

§320 "Common barratry is the practice of exciting groundless
judicial proceedings.”

§321 "Common barratry is a misdemeanor.'

§322 "No person‘can be convicted of common barratry, except

upon proof that he has excited actions or legal pro-
ceedings, in at least three instances, and with a corrupt
or malicious intent to vex and annoy."

§323 “Upon a prosecution for common barratry, the fact that
i the defendant was himself a party in interest or upon
the record to any action or legal proceeding complained
of, is not a defense."
The essence of the crime of barratry is the use of the courts
%, for the purpose of harassment. "The offense does not consist in
promoting either private suits or public prosecutions when the.sole
object is the attainment of public justice or private right, put in
the prostitution of these remedies to mean and selfish purposes.}.
Generally, by statute, common barratry is the practice of exciting
groundless judicial proceedings. The institution of a number of
actions by one in his bwn right is barratry where such actions are
merely groundless and vexatious, and without any manner of color,
and brought only with a design to harass and oppréss defendant.”
9 C, J. S. Barratry, §2, p. 1547.
Recent authority dealing with this common law crime is scarce.
In People v. Budner (1lst Dept. 1961) 215 N. Y. 8. 2d 791, the de-
fendant brought fourteen civil suits against the same partieskdurQ

ing the years 1957-1959. The Appellate Division, one Justice dis-

senting, reversed a conviction of common barratry on the ground

that the proof did not satisfy the requirements of the statute that

defendant had adopted the practice of exciting groundless actions. M

The court commented as follows on this crime, which appellant in

his brief called "obsolete" and a '"-ead letter":

"It appears that the crime is seldom prosecuted in
any jurisdiction and our statute enacted by Chapter 676
of the Laws of 1881 has never received judicial construction,
The crime, however, is of ancient origin. Coke explained
'why this busybody is called barretor’ and defined the term
as 'a common mover or stirrer up or maintainer of suits,
quarrels or parties.' (Case of Barratry, 8 Coke 36 b, 77
Reprint, 528.)" 215 N. Y, S. 2d at 793,
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The following item appeared in The New York Times, Jah. 7,

1962: "Torquay, England. Every week for seven years Thelma Gush
hés travelsd %o Londonvto fight one court case or another. She
has brought thirteen actions against various people aqd made dozens
of court applications. Now an order of the Lord Chief Justice

bans her from bringing legal actions without permission of the

High Court." (Presumably a violation of such order would be punish-
able as a contempt. Query: whether this is a more efficacious

method to thwart "barretors" than a criminal prosecution, assuming

its constitutionality?)

In the recent Illinois penal law revision, the crime of

barratry was transferred from the old Ciiminal Code (§§65-66) to

Chapter 13 ("Attorneys and Counselors®) of the Illinois Revised
Statutes of 1961 (§§21-22), and not included in the new Criminal
Code of 1961. |

Recommendation: transfer Penal Law Article 28 to the Judiciary
Law as new Article 19-A (following Article 19, "Contempt,"

§§750-781) to be numbered as §§785-788, respectively.
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This Article, added by Laws 1922, ch. 671, regulates public
billiard rooms. It does not apply to any city having a population
of 400000 or more (§344).¥ Licenses are‘155ued by the Sebretary
of State (§345). §§345~a~346 relate to license fees. §347 re-
quires that the license be posted in a prescribed manner, §348
prohibits a licensee to suffer or pérmit gamblihg, disorderliness,
and the sale of liquor and habit forming d}ugS‘on the licensed

- premises. §349 prohibits any thing in the window which prevents
a full, clear and unobstructed view of the premises; an inclosed
box or stall or private room OI partitioh is prohibited. Penal
Law §835, added by Laws 1919, ch. 412, applicable to "any incor-

porated ‘village or town," contains similar language.




§350 relates to certain persons who are ineligible for em-
‘ployment by a llcensee. §351 provides that a violation of any
provision of this article is a mlsdemeanor. §352 prohibits the use
of the word "pool" as a descriptive word referring fo a billiard
room, §353 relates to the duties of public officers under this
article. §3%4 requires the Secretary of State to maintain a
directory of all licensees, and §355 is a savings clause.

Recommendation: zrepeal Penal Law §835, and transfer Article

31 to General Business Law as a new Article. The Secretary
of State approves this staff recommendation: "It is my
opinion that Article 31 of the Penal Law could be trans-

ferred to the General Business Law. Essentially, this is a

regulatory law. It would serve the salutary purpose sought
to be achieved by the Temporary Commission on Penal Law
Revision." |

¢ Penal Law Article 32, "Bills of Lading,
yb7 2 Receipts_and Vouchers," §8360-367.

&w%ﬁ’( 30 Prior to 1962, Penal Law Article 32, consisted of eight sections

,h39 fg\(all misdemeanors), and related generally to offenses in connection

s'\

i %ig@;Wlth bills of lading, receipts and vouchers. 1In 1934, Prof. John W,
"§§b MacDonald observed that these provisions date to 1858 and are much
older than the Uniform Bills of Lading Act, Personal Property Law
Article 7, §§187-241. Leg. Doc. (1934) No. 50Q, p. 18. He noted
that "the Penal Law applies in terms to all bills of lading becausé
no distinction as to negotiability and non-negotiability was re-
cognized at its drafting.™
In 1956 the Law Revision Commission submitted a report to the
 Legislature relating to the Uniform Commercial Code, and a study of
repeals and amendments that would be required in connection with 
enactment of the Code.(See Penal Law Article 146, "Negotiable
Instruments,“ infra.) The following énalysis was hade of Penal Law
Article 32 (Leg. Doc. [1956] No. 65K,at p. 99):
"Thls Article defines, and provides for punishment of

certain offenses in connection with bills of ladlng, recelpts
and vouchers. It does not appear that any provision of th;s
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Article is inconsistent with the Code or would require
repeal in the event that the Code is enacted. However,
the penal provisions of General Business Law, Article

9 (entitled 'Warehousemen') and of Personal Property

Law, Artide 7 (entitled 'Uniform Bills of Lading Law')

are not carried forward into the Uniform Commercial

Code., If the Code is enacted and if General Business
Law,Article 9 and Personal Property Law, Article 7 are
thereupon repealed in their entirety, it will be desir-
able to re-enact the criminal provisions of those articles
in some form. Article 32 of the Penal Law appears to be a
logical place in which to insert penal provisions_compar-
able to those now contained in Sections 134-139 of the
General Business Law and Sections 230-236_of the

Personal Property Law, 1f such provisions are included
in Article 32 of the Penal Law, further study should be
made to insure that they are properly integrated with

the existing provisions of that Article. Such study
should also take into account Penal Law §§460, 1508, 1509,
1522 and 2481, relating to preparation of false manifests
and other crimes connected with bills of lading, and
General City Law, §161, providing penalties against
persons who fraudulently alter bills of lading covering
shipments of coal to certain classes of cities," Emphasis
added.

The report analysed General Business Law §§134-139 as follows
at p. 50):

"These sections make criminal certain activities
in connection with the issuance or negotiation of ware-
house receipts and provide penalties therefor, The Code
does not include any penal provisions., Although Sections
360-367 of the Penal Law contain various provisions relating
to 'receipts', those sections actually apply only to re-
presentatives of carriers or pipeline corporations and not
to warehousemen. (The title of Penal Law, §365 refers to
'receipt issued by warehouseman', but warehousemen are
not actually within the purview of the section itself.
Sections 360-367 of the Penal Law are derived from Article
XIII of the old Penal Code (L. 1881, c.676, as amended
by L. 1892, c, 692, §1).) Section 629 of the old Penal
Code, as amended, contained a subdivision (2) applicable
to warehousemen, That subdivision was specifically re-
pealed when the Uniform Warehouse Receipts Act was en-
acted (L. 1907, c. 732, §62), with the result that the
remainder of Article XIII and the present Penal Law
§§360-367 no longer have any application to warehousemen),

In the event of enactment of the Code and repeal of
Gen. Bus, Law, Article 9, it would probably be desirable
to re-enact Gen, Bus. Law §§134-139, with appropriate
revision of language, as provisions of the Penal Law, It
should be noted that there is no provision in the Uniform
Warehouse Receipts Act comparable to §50 of the Uniform
Bills of Lading Act (Pers. Prop. Law, §236) making it a
criminal offense to issue non-negotiable bills of lading
without the words 'not negotiable' placed plainly on the
face thereof. See note, above, to §94,

Further study may suggest that it would be desirable
to enact a new article of the Penal Law dealing systema-
tically with offenses related to various commercial
transactions and to instruments and documents assoclated
therewith."




The report analyzed Personal Property Law §§230-236 as

3 - deg -

follows: (Id, at p. 139):

"These sections make criminal certain activities
in connection with the issuance and negotiation of
bills of lading and provide penalties therefor. The
Penal Law does not expressly cover all those activities
although it does cover some of them (Penal Law §§360-
367). In the event of enactment of the Code and
repeal of Pers, Prop. Law, Article 7, it would

"probably be desirable to re~enact Pers, Frop. Law,
§§230~236, possiblyv with some revision of language,
as provisions of the Penal Law. See, also, General

~ City Law, §161, providing penalties for fraudulently
altering bills of lading covering shipments of coal
to certain classes of cities, and Penal Law, §§1508,
1509, 1522 and 2481, relating to preparation of
false manifests and other crimes connected with
bills of lading.™
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In accordance with this study by the Law Revision Commission,
Laws 1962, ch, 552, §33, eff. Sept. 27, 1964, amended the article
heading of Penal Law Article 32 to read "Bills of Lading, Warehouse
‘Receipts, Other Receipfs and Vouchers"; and §34 of the bill amended
Article 32 by inserting therein fourteen QEELEEE&EP“S (from the

[

Generel! Business Law and Personal Property Law), numbered §§368,
368 1 --268-f, 369, 369-a-369-f, Laws 1962, ch., 595, §1, amended
new sectisr 359-f (a misdemeanor) by reducing the punishment from
five years to one year. Cf. new section 368-f (fraudulent issuance
of a non-negotiable bill of lading is a felony puniéhable by k
imprisonment for five years, or by a fine not exceeding $5,000Q, or

both) and new section 369-f (fraudulent issuance of a non-negotia-

ble warehouse receipt is a misdemeanor punishable by imprisonment

for one year, or by a fine not exceeding $1,000., or both). New
éections 368~368-f (relating to bills of lading) are derived from
Personal Property Law §§230-236. Five of these seven new sections

are felonies and the remaining two (368-a, 368-c) are misdemeanors.
New sections 369-369-f (relating to warehouse receipts) are derived
from General Business Law §§134-139., All of these seven new sections
are misdemeanors. The rationale for‘the felony-~-misdemeanor dis-
tinction between bills of lading viclations and warehouse receipts
violations is not readily apparent. |

Recommendation: transfer Penal Law Article 32, as amended

by Laws 1962, to the General Business Law, as Article 9,
However, the Law Revision Commiésion should be requested
to reconsider the need or desirability fdr retaining
felony sanctions for violations of those provisions -

relating to bills of lading.

UNIFORM COMMERCIAL CODE__—+ |

A complete revision of the commercial law of
ew York will be effected by the enactment of the
"Uniform Commercial Code. (See discussion in Cir-
cular No. 155, February 5, 1962.) The Code will
- replace the prior uniform acts in the fields of sales,
' negotiable.instruments, warehouse-receipts. billg
- of lading, stock transfers, conditional sales and
trust receipts. It also replaces the non-uniform acts |
regulating bank colleeions, bulk sales, chattel
mortgages and factors’ liens. In addition, the Code
provides statutory rules for letters of credit and |
accounts receivable financing. This law is not oper- |
ative until September 27, 1964. (L. 1962, c. 552, |
53. S. Int. 1929, 1928.) — |
— , e
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Penal Law Article. 42, "Canals," §§460-466 ff

This Article consists of seven sections (five misdemeanors

and two felonies):

6460 A person whose duty it is to deliver to any collector of

: tolls upon any of the canals belonging to this state, a
bill of lading of any property transported upon such
canal, who dellvers 2. false bill of lagkngwggmxrqe or

makes or signs a false bill of lading, intending it

to be delivered as true, know1ng such bill to be f4lse,

is punishable by imprisonment in a state prison not

gxceading two years, or by a fine not exceeding three

times the value of the property omitted in such bill,

nr Hoth.

§461 A weighmaster upon any of the canals belonging to this
state, and a clerk of such weighmaster, who.makes. a
Lelse entry of the weight of any boat, or cargo of any
hoat, navigating such canal, or who make§mq_fa$%e
certificate of the light welght 5t any boatwmfhow1ng
such entry or certlflcate to be false, is guilty of a

misdemeanor,

§462 A public officer or agent employed by the people of
this state in relation to the canals belonging to this
state who knows, or has ‘good reason to believe that any

o fraud upon the revenues of the canals has been commit-
ted or attempted, and who omits to disclose the same,
and enforce the penalties therefor, if w1th1n his
power, is guilty of a misdemeanor,

§463 A person who, without authority of law, wilfully ins.
‘ flicts an..injusy-upon any of the canals belonglng to
bﬂﬁﬁm this state, or any sidecut, feeder, reservoir or other
vwﬁ works connected with the canal system, or distrubs or
W injures any of the boats, locks, lights, light-houses,
beacons, buoys, bridges, buildings or machinery or
other works or erections connected with such canal
system and in which the people of the state have an
interest or without authority, operates or attempts to
operate the machinery or apparatus on or connected with
any lock, bridge or dam, or opens or attempts to open
any gate for the passage of water through or from any
such canal, side-cut, feeder or reservoir, is gquilty
of a felony. :

§464 A person who draws water from any canal in this state, or
from a feeder or reservoir of any canal, during the
season of navigation of the canal, and touthe detriment
or injury of the navigation thereof, w1thouf’aum”br1\y

of lawy; 1s punishable by imprisonment in a county jail

not less than one year, and by a fine not less than one

thousand dollars.

§465 A public officer or agent employed by the people of this
state in relation to the canals belonging to the state,
or a contractor for caral repairs, or person having
charge of any canal, or any part thereof, or of any lock,
waste weir, feeder or other work belonging thereto,
or being employed thereon, who.asks,..or.accepts, or
promises to accept any bribe as an inducement to permit
water to be drawn from a canal, feeder or reservoir in
violation of the last section; and a person who gives,
or offers or promises to give to any officer or person
above mentioned, any bribe as an inducement to him to
permit water to be drawn from any canal, feeder or
reservoir in violation of this section, is guilty of a
misdemeanor,
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§466 A person who, without authority, cuts, removes, causes
to be removed or aids in removing from any lands be-
longing to this state for canal purposes, any tree,
timber or growing hay, or removes or causes to be re-
moved from such lands, any rock, stone, sand or gravel
or any materials found in natural deposit, or who,
without authority, erects, or enters upon such land
for the purpose of erecting, any house, shed, building
or structures of any kind or nature on such canal
lands, is guilty of a misdemeanor.

All of these sections are illustrative of the unﬁecessary
itemization in the Penal Law, i. e., the conduct proscribed by
this Article relates essentially to bribery, forgery, larceny and
malicious mischief. The Canal Law contains no criminal sanctions,
The Superintendent of Public Worksy'Who has general supervision of
the canal system and is charged with the enforcement of the Canal
Law, favors the transfer of Penal Law Article 42 to the Canal Law.

Question for Commission: shali Peral Law Article 42

be transferred to the Canal Law?

Penal Law Article 82, "Ferries," §§370-872. | :ﬁj&

This article consists of three sections. §870 provides that
a person who (1) maintains a ferry for profit or hire upon any of
the waters of this state without authority of law, or (2) havihg
éhtered into a recognizance to keep or maintaihfa ferry, violates
the condition of such recognizance, is guilty of a misdemeanor.
§871 provides that a personAoperating any ferry fromkor to a city
of five hundred thousand inhabitants or over, who posts a false
schedule of ferry rates, or neglects to post in a conspicuous and
accessible place, in plaiﬁ view of the passengers, a schedule,
plainly'printed in the English language, of the rates of ferriage
charged, is guilty of a misdemeanor, |

Navigation Law Article 8, "Ferries," §§110-113,'provides
for the licensing and regulation of ferrycopérations in this state.
§113 provides that a licensee operating any ferry from or to a
city of fifty thousand inhabitants or over, shall bost in four |
conspicuous and accessible places, a‘échedule plainly printed in
the English language of the rates of ferriage charged: failure

to comply, or the posting of a false schedule, subjects the




offender to a penalty of $50,00 for each day's neglect, to be
‘recovered by any person who shall sue therefor in any court,
Transportation Corporation Law Article 6, "Ferry Corporations,"
§§70-72, requires every corporation operating a ferry to post a
scﬁedule of its rates.

Penal Law §872, added Laws 1917, ch, 173, provides that an
operator of a motor vehicle who leaves it unattended at any time
when it is being carried on any ferryboat operating in this state,
or between this state and aﬁother sfate, and from or to a city
of five hundred thousand inhabitants or over, is guilty of a mis-
demeanor. . |

Recommendation: transfer Penal Law §§870, 871 and 872

to Navigation Law Article 8, as new sections 114, 115

- and 116, respectively.

o ‘ 7
Penal Law Article 36, "Bucket Shops," §§390~395.‘f:%#ﬁ§z£@4mu
This Article, added by Laws 1908, ch, 458, consists of six

sections., §390 proscribeé, inter alia, the making of a contract
respecting the purchase or sale, either upon credit or margin, of
any securities, intending that such contract shall be terminated
or settled upon the basis of the public market quotations of or
prices made on any board of exchange upon which such securities
are dealt in, and without intending a bona fide’purchase or sale
of the same. A violation of any provision of §390 constitutes a
felony. §391 provides that any person receiving or communicating
any statement of quotations of prices of any such securities with
an intent to make any contract prohibited in this article shall be
guilty of a felony. §392 requires every pérson to furnish upon
demand to any customer for whom such person has executed an order
for the actual purchase or sale of any such securities, a written
statement containing thé names of the persons from whom such prop-
erty was bought, and other dataj; failure to furnish such statement
within 48 houis is prima facie evidence that such purchase or sale

was made in violation of this article. §393 provides that if a
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domestic corporation shall be convicted of a second offense under
this article, the attorney general may bring an action to dissolve
such cdrporation. §394 defines a "bucket shop" as a place where
any contract prohibi?ed by this article is made. ~§395 provides
that ".in any criminal proceeding for a violation of this article,
the court or grand jury may confer immunity in accordance with

the provisions of Penal Law §2447,

Question_for Commission: shall Penal Law Article 36 (with
felony provisions) be transferred to the General Business
Law as a new Article. (The Attorney General has this staff

recommendation under study.)

Penal Law Article 100, "Ice," §1100

The single section in this Article, added Laws 1893, ch., 692,

reads as follows:

" 1., A person who takes possession of or cuts ice in
front of the lands of another on any water except lakes,
ponds, the Hudson and Mohawk rivers and the tide waters
of Rondout and Catskill creeks, between the center of
such body of water and such lands, after the owner or
occupant has posted in a conspicuous manner upon such
lands, near the banks of such waters a written or

‘printed notice of his desire to cut ice in front of

such landsy or,

2. Trespasses upon or takes such ice or any part
thereof for commercial purposess; or,

3, Wilfully removes any such notice,

Is guilty of a misdemeanor, "

General Business Law Article 16, "Ice," §§260-264, provides
that the owner or lessee of lands bordering upon the Hudson or
Mohawk Rivers, or upon the navigable tide water of the Catskill
Creek shall have the exclusive priviiege of cutting and harvesting
éll the ice in the said waters adjacent to his lands, providéd he
shall have indicated his intention of exercising such privilege.
The Article further provides that it shall be unlawful for any
person other than the owner or lessee to take possession of or
cut the ice so staked out. General Business Law §261 provides that
any person trespassing upon or taking the ice for commercial pur-
poses or otherwise shall be liable to such owner or lessee for

the value of the ice so taken and for any damage, and an action may
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be maintained for an injunction; Hence; this Article of the

General Business Law adequately protects the rights of an owner

or lessee, without the necessity of continuing the criminal sanction:
'in Penal Law Article 100.

Recommendation: repeal Penal Law §1100. The New York State

Department of PublickworkS~agrees with this recommendation.

Penal Law §1904 provides that a person‘cutting ice for the
purpose of removing it for sale or use, must surround the cuttings
‘and openings with fences. Fallure to comply w1th this provision
is a misdemeanor. (G. B;‘L} §260 reads in part: "such owner or
lessee shall surround the cuttings and openings made with fences
of bushes or other Safeguards to warn all persons of such cuttings
and openings." Hence, a non- -penal statutory duty is placed upon
the owner or lessee.) §1904 also prov1des that a person who
loosens or detaches from any island shore of the Saint Lawrence
Rlvor, within the jurisdiction of thls state, any field of ice
which when so loosened or detached forms a bridge or passage way,
is guilty of a mlsdemeanor. The section further provides that the
Sheriff of Saint Lawrence County may app01nt deputles to patrol the
river and to arrest persons engaged in a violation of this sectlon.
The Sheriff of Salnt Lawrence County, in April, 1962, commented on
© §1904: "In my opinion the section is obsolete and unnecessary
because ice cutting is an almost extinct business due to the more
modern means of refrigeration, We have in the past few Years
eliminated the appointing of deputies to patrol the St. Lawrence
River." The New York State Superintendent of Public Works submittec
the following comment: "Ice is harvested on many lakes in the Statc
The sport of ice boating is growing in the State and especially on
many of the lakes from which ice is taken. Ice boating and ice
harvesting are not compatible since ice harvesting is a hazard to
ice boating. We believe therefore, that some control on ice harvest-
ing should remain by either leaving the provision under the present

section of the Penal Law or, as recommended, ttansferring them to
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Article 16 of the General Business Law.,"

Recommendation: transfer Penal Law §1904 to General

Business Law Article 16 as new section 265.

Penal Law Article 108, "Indians," §§1160-1161,

This Article consists of two sections, §1160 provides that a
person who cuts oi removes from the Alleghany; Cattaraugus, Tona-
wanda or Onondaga reservatibns any wood, tfees, timber, bark or
‘poles, except as authbrized'by law, isngilty of a misdemeanor.
§1161 provides that a person, other than an Onondaga Indian, who
cuts or removes from the Onondaga resérvation any'tree, timber,
wood, bark, or poles; or an Indian who cuts for the purpose of
" sale or removal from such reservation any such property, e#cept on
the written permission of a majority of the chiefs of the Onondaga
tribe, is guilty of a misdemeanor. Note: the Indian Law contains
some criminal provisions: §5-a (misd.), §28 (misd.), §57 (felony),.
and §58 (misd.).

Indian Law §56 provides that no unauthbrizéa’person shall cut
or remove from the Alleghany, Cattaradgus‘or Tonawanda reservations
any WOod, trees or timber. (Uhlike Penal Law §1160 it does not
include the Onondaga reservation.)k A person violating the pro-~
visions of this section‘shallkbe‘liable to é»penalty of twice the
value of such'property, recoverable for the benefit of the nation
occupying the reservation, There are no specifié pénalksahctions.
Indian Law §22 is ideéntical with Penal Law §1161, except that §22

- contains no specific. penal sanctions, Ihdian:Law §23 provides that
“the receiver of such property unlawfully cut or removed shall be
liable to a penalty of five times the value‘of'such‘property, . re-
coverable by the agent of such tribe. ‘ |

Indian Law §§98, 105 and 122 contaih similar.non-penal pro-
visions relating to unlawful removal of wood or timber, respecting
the Tuscarora Nation, the Saint Regis Tribe ahd;the Shinnecock
Tribe. |

The staff communicated with the New York State Interdepartmen-
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tal Committee on Indian Affairs, concerning the transfer of Penal
Law §§1160-1162 to the Indian Law as new sections 56-a and 22-a,
The following comments were received: (1) Chairman of the Inter-
departmental Committee: "I feel that removing Sections 1160 and
1161 of the Penal Law seems reasonable. To place these sections
in the Indian Law verbatim would, however, prove to be confusing
and in my opinion these penal law sections should be combined with
the two similar sections in the Indian Law," (2) Supervisor of
Indian Affairs, New York State Departmeht of Social VWelfare: "In
my opinion, Sections 1160 and 1161 of the Penal Law should be
repealed. Section 1160 seems to be covered by section 56 of the
Indian Law and section 1161 by section 22 of the Indian Law. The
insertion of these would be more confusing to the Indian.® (3)
New York State Department of Commerce: "we see no objection if the
present sections of the Penal Law are to be transferred without
change. Otherwise we would want to ook at the Committee's
suggested changes."(4) New York State Police: "we feel that the
transferring of the proviéions in question would be placing the
present sections with other related subject matters in the proper
law." (5) New York State Department of Mental Hygiene: "we find
no objection to the proposed transfer of Article 108 of the Penal
Law to the proposed new sections in the Indian Law." (6) New York
State Department of Health: "I disagree with and am opposed to the
recommendation ‘to transfer Seétioﬁ 1160 of the Penél Law to a new
Section 56-a of the Indian Law for the reason that Section 1160

of the Penal Law refers to both Onondaga and Seneca Indian Reser-
vations whereas Article 4 of thelndian Law, which would include
the proposed new section, is entitled and refers to 'Thé Seneca
Indians'. [This objection could be overcome by deleting ‘Onondaga,
since this group is covered in Penal Law §1161.] I see no objec-
tions to or particular virtue ih transférring‘Séction 1161 of the
Penal Law to a new Section 22-a of the Indian Law," The staff is
awaiting comments from the Joint Legislative Committee on Indian

Affairs.
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Recommendation: (a) transfer Penal Law §1160 (deleting

"Onondaga") to the Indian Law as new section 56-aj
(b) transfer Penal Law §1161 to the Indian Law as new

section 22~a.

Penal Law Article 146, "Negotiable Instruments,” §§1520-1522

In 1953 the Law Revision Commission began a survey of the
entire body of the New York Consolidated Laws to identify pro-
visions which would require amendment or répeal in the event §f
enactment of the Uniform Commercial Code. (See Penai~Law-Articie
32, supra,) The following comments were made concerning Penal Law
§§1520, 1521 (Leg, Doc. [1955] No. 65K, at 100):

"Section 1520. This section provides for punishment
of persons who knowingly deal with negotiable instruments
given for a patent right, which are not properly identified
as such on the face of the instrument. This section is

4%@W¢ﬁ@w@mwwﬁ in pari materia with Negotiable Instrument Law §330, -

G ‘ While There is no inconsistency between Penal Law, §1520
and the Code, the repeal of Negotiable Instruments Law

. §330 would render section 1520 rather pointless inas-
much as the marking of such an instrument with the words
'given for a patent right' would not, after repeal of
Negotiable Instruments Law, §330 have the effect of
automatically preventing a taker from becoming a holder
in due course. The type of fraudulent activity envisaged
by Penal Law, §1520 could be appropriated [sicﬁ dealt
with under Penal Law, §932, penalizing the obtaining of
property by false pretenses,

Section 1521. This section provides for punishment
of persons who knowingly deal with negotiable instruments
given for certain tvpes of speculatlve consideration, which
are not properly identified as such on the face of the in=-
strument. This section is in para materia with Negotiable
Instruments Law, §331. While Penal Law §1521 is not in-
consistent with the Code, the repeal of Negotiable In-
struments Law, §331 would render the section rather point-
less inasmuch as the marking of such an instrument with
the words 'given for a speculative consideration' would not,
after repeal of Negotiable Instruments Law, §331 have the
cffect of automatically preventing a taker from becoming a
holder in due course. The sort of fraudulent activity
envisaged by Penal Law §1521 could be appropriately dealt
with under Penal Law, §932, penalizing the obtaining of
property by false pretenses.,

§§1520, 1521 were amended by Laws 1962, ch. 552, §36, eff.
Sept. 27, 1964, by deleting the word "instrument,” and substituting
"negotiable promissory note within article three of the uniform
commercial code" for "promissory note." (Penal Law §1520 was

held valid in Hexrdic v. Roessler (1888) 109 N, Y. 127.)

Sy .
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The General Business Law was amended by Laws 1962, ch. 552,

- §21, eff, Sept. 27, 1964, by inserting therein a new Article 29»C,
"Notes Given for Patent Rights and for a_Speculative Consideration}“
§§550-551. This new article and the two sections are similar to
Negotiable Instruments Law Article 19, "Notes Given for Patent
Rights and for a Speculative Consideration,® §§330-331. The
Negotiable Instruments Law was repealed in toto by Laws 1962,

ch. 553, eff. Sept. 27, 1964. (See schedule following U. C. C.
§10-105. )

§1522, a procedural provision, provides that any bank, trans-
fer agent, railroad, etc. may retain forged,'counterfeit or
spurious documents or negotiable instruments., The section provides
further that such instruments shall be delivered to a district
attorney within fourteen days. |

Recommendation: (a) transfer Penal Law §1520 gnd §1521

to General Business Law Article 29-C,.as added by Laws

| 1962, ch, 552: (b) transfer Penal Law §1522 to General

e fo o by, o0 2L 1/20
Business Law Article 26, "Miscellaneous." Sifﬂ fZ%ézgggzﬁl ouz%/
2acalalin® Comanl o AT o Ca e CC‘-&Z/’—('/“ Lo Ceav, m/ﬂé)‘ S.0¢, e /9/,53:/&{(,
(ot albbaef i G dcticle IR (B of E‘Zc%wgg)
'~ Penal Law Article 150, "Oysters,” §§1550-1551,

This Article, derived from the Penal Code of 188l,consists
of two sections. §1550 prohibits, inter alia, a non-resident from
planting oysters in the waters of this state without the consent
of the owner (misd.). §1551 prohibits a person from using a dredge
or drag operated by steam or weighing over thirty pounds for the
purpose of catching, or taking dy5£ers or other shell fish from
beds of natural growth in the waters of this state (misd.).

The New York State Conservation Commissioner submitted the
following opinion concerning the present-day need for Penal Law,
§§1550~1551:

"In reply to vour request, we have evaluated the

need to retain the provisions of Section 1550 and 1551

of the Penal Law, relating to aysters. We have conclu-

ded that these provisions are either covered by other

existing laws or regulations or are outdated and that

there is no need to retain them.

Section 1550 pertains to a nonresident taking or
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planting oysters. Under the. provisions of sections 302,
307, 308 and 312 of the Conservation Law residence in
this State is required as a prerequisite for obtaining
a lease of state-owned lands under water for shellfish
cultlvatlon and for obtaining a digger's permit, a
grower's permit, or a permit to transplant shellfish.
Most towns also have a residence requirement in their
regulations pertaining to the planting and taking of
shellflsh on lands owned by the towns,

Section 1551 prohibits the use of steam dredges and
dredges weighing over thirtv pounds in the taking of
shellfish, Steam dredges are not in use today.

Section 306 of the Conservation Law sets forth the con-
ditions under which dredges may be used on public and
unleased lands. Again most towns have regu]atlons per-
taining to the use of dredges on lands owned by the towns,

If for any unforseen reason a need should arise in
the future to recapture any part of the provisions of
sections 1550 and 1551 of the Penal Law, we believe
this could be best handled bv appropriate amendment of
the Conservation Law or in the case of town lands of the
town regulations,

Recommendation: repeal Penal Law Article 150, §§1550-1551.

Penal Law Article 154, "Pawnbrokers,” §§1590-1593,

This Article contains four sections. §1590 provides that a
persoh who carries on the business of a‘pawnbroker,~by~re¢eiving
'goods in pledge for loans at a rate of intéreét above that allowed
by law, except by virtue of a license from a municipal corporation

or other authority empowered to grant licenses tb‘pawnbrokers, is

guilty of a misdemeanor. §1%91 provides that a pawnbroker or a

junk dealer, who having received any goods which have been stolen,
refuses to exhibit them upon demand to the éWner, is guilty of a
gisdemeanor. §1592 prohibits, inter alia, a péWnbroker from sell-
ing any article received by him in pledge before the time to‘rew
deem the same has expired (misd.) §1593 prohiﬁits a pawnbroker from
accepting in pawn any pistol or concealed weapon.,
General Business Law Article 5, "Pawnbrokers," §§4o;55, reguﬂ
| lates the pawnbrokerage business;»§54 (added Laws 1960, ch. 981).
provides that any person who wilfully violates any of the provisions
of this article shall be guilty of a misdemeanor punishable by a
fine of not more than $500., or imprisonment for not more than one

year, or both.
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V7 c. KMfaamQWRecomm@ndatlon transfer Penal Law §§1590, 1591, 1592

cC@pogq;a7‘Q14>

GJ%ﬁuﬁiuv and 1593 to General Business Law Article 5 as §§41l-a,
/&; wudggﬁi; 45-a, 48-a and 47-a, respectively. .
Ltedz.7.c. Dg¥ oy

. 1 : i dczg
Penal Law Article 156, "Peddlers, §lélO ¢&%Wfﬁ%;jgé;uizﬁﬁ)4w
tow L, (vl

met Comcal?«oob,

The single section in this Article provides that "A pg}son
who is found trading as a peddler without a license, or contrary
to the terms of his license, or who refuses to produce his license
on demand of any officer or citizen, 1is guilty of a misdemeanor.”
This provision was added to the Penal Code by Laws 1896, ch, 551.
At the same session of the Legislature, what later became General
Business Law Article 4, "Peddlers,' §§30~369 was also enacted.

Laws 1896, ch. 371, §1 and ch. 376, §§60-65,

General Business Law §§30-31, which related to the application
for and issuance of peddlers' licenses, were repealed by Laws 1956,
¢h. 318. The draftsman's noteto this bill reads as follows:

"Sections 30 and 31 of the‘General Business Law,
- proposed to be repealed by this bill, provide for the
licensing by the Secretary of State of persons engaged

in the sale of goods, wares and merchandise as peddlprs.

These provisions are obsolete and to some extent in con-

flict with the powers conferred upon mun1c1pallt1es to

issue similar licenses. The repeal of these provisions
is recommended by the Division of the Budget."

General Business Law §33 presently provides that every person
found traveling and trading within this state contrary to the
provisions of this article, or contrary to the terms of any license
that may have been granted toAhim under this article, shall, for |
each offense, forfeit to the town in which the offense was com-
mitted the sum of $25. And §34 provides that any citizeﬁ may
arrest a person trading as a peddler who neglects or refuses to
produce his license on demand, Neither section appears to have
received judicial construbtion. Town Law §§135-137 and Village Law
§§89-93 authorize a town or village to provide by ordinance for the
licensing of peddlers, and to prOvide'that a violation shall con-
stitute a misdemeanor or offense. A city has power to enact an
ordinance regulating and licensing peddlers under General City

Law §20 (13). It would appear that Penal Law §1610 was meaningful
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before the obsolescence and repeal of Gensral Business Law §§30-31.

- Recommendation: repeal Penal Law §1610.

AAAAAA

Penal Law Article 199, “Platinum Stamping,' §§1635-1643.

This Article, added by Laws 1927, ch. 244, contains nine
sections. §1635 relates to definitions. §§l636—1640 relate to
quality marks, trade marks and abbreviations., §1641 is concerned
with evidence. §1642 provides that a violation of this article is
a misdemeanor. §1643 is a savings cléuse.

Recommendation: transfer Penal Law Article 199 to General

Business Law as new Article Q,kentitled "Platinum Stamping,"

to be numbered as §§2-10.

Penal Law §§422-420, added Laws 1894, ch. 474, and Laws 1898,
ch. 330, relate generally to silver. A vioiation of each section
constitutes a misdemeanor.k‘§422 provides that no article of
merchandise shall be marked with the words "sterling’ or "sterling
silver” unless 925/1000 of the component parts of the metal is pure
silver. §423 relates to "éoin" or "coin silver!? §§424-425 relate
to silver soldered metal. §§426-427 relate to the marking of
silver metal placed on leather or other Sdbsfances} §§428-429 re-
late to the marking of watch cases‘as silver or stérling silver.

Penal Law §431, added Laws 1905, ch. 287, and amended Laws
1959, ch, 704, relates generally to fhe marking of articles made
of gold, e. g., no person may seil any article of ﬁerchandise, made
in whole or in part of gold, having stamped thereon any mark in—‘
dicating that the gbld in such articlé is of a greater degree or
karat of fineness by more than one-half of one karat than the
actual quality or fineness of such gold. A vioiation of any pro-
vision of this section constitﬁtes a misdemeanor. -

Penal Law §452, added by Laws 1962; ch. 872, eff. Sept. 1,
1962, provides that any person Who shall knowingly sell "any
diamond which shall have been artificially ‘colored or tinted by

coating, irradiating, heating, nuclear bombardment or by other
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means,” without disclosing this to the purchaser, is guilty of a
misdemeanor.

Recommendation: transfer Penal Law §§422-429 (silver),

§431 (gold) and §452 (diamonds) to General Business Law
as new Article 2-A, entitled "Silver, Gold and Diamonds,"

to be numbered as §§11-20,

Penal Léw Article 160, "Poor Persons," §1650,

The single section in this Article, added Laws 1896, ch. 550,
reads as follows:

"Any person who shall send, remove or entice to
remove, or bring, or cause to be sent, removed or brought,
any poor or indigent person, from any city, town or county,
to any other city, town or county without legal authoritv,
and there leave such person for the purpose of avoiding
the charge of such poor or indigent person upon the city,
town or county, from which he is so sent, removed or
brought or enticed to remove; shall be guilty of a mis-
demeanor, .and on conviction, shall be imprisoned not
exceeding six months, or fined not exceeding one hundred
dollars, or both." ‘

The New York State Department of Social Welfare wrote the
following comment: "We would join you in recommending repeal of
[§1650], since the substance appears to be covered in section 148
of the Social Welfare Law,vthough limited in its application to
public welfare districts instead of counties, cities and towns. '
Social Welfare Law §148 reads as followss

"No person shall, without legal authority, send or
bring, or cause to be sent or brought, any needy person
into a public welfare district with the purpose of making
him a charge on such public welfare district, or for the
purpose of avoiding the responsibility of assistance or
care in the public welfare district from which he is
brought or sent. Any person found guilty of such an act
shall be guilty of a misdemeanor and liable to a fine of
fifty dollars, recoverable in the name of the public
welfare district." ‘

Recommendation: repeal Penal Law §1650,

Penal Law Article 161, "Portable Kerosene Heaters,”§§l670~l674.‘*7;

e

The provisions of this Article were first enacted as Article
43 of the Public Health Law, §§43C0-4304, by Laws 1958, ch. 883.
Laws 1960,'ch. 733 transferred these provisions from the Public

Health Law to the Penal Law as Article 161. The notevto the latter
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bill reads as follows:

“The provisions of article forty~three of the public
health law, proposed to be repealed bv this bill, are the
same in substance as those of new article one hundred sixty-
one of the penal law, proposed to be added by this bill,
except that the provisions respecting portable kerosene
heaters in multiple dwellings are here excluded, it being
intended that they be provided for in a separate amendment
to the multiple residence law.”

Laws 1960, ch. 732, amended the Multiple Residence Law by adding
thereto a new section 14,

At the recent session of the Legislature, a bill was passed
amending Penal Law §1674 and adding a new section 1672-a to Penal
- Law Article 161. This bill was vetoed by the Governor on April 29,
1962, | |

The staff recommended to the New York Sfate Department of
Health that the‘provisions of Penal Law Article 161 be re-trans-
ferred to the Public Health Law. The following comment was recently
received: "This recommendation is illogical. kThe sections‘referred
to were first placed in the Public Healtthaw;in 1958 and were
removed therefrom by Chap. 733 in 1960 because of departmental and
Governor's Office's agreement that these provisions had no concern
with the administration of public health in this State. The original
text of §8§4300-4304 of the Public Health Law are now contained in
the above specifiedksections of the Penal Law and in §14 of the
Multiple Residence Law,--where they properly belong--and should
remain,” ‘

The following is a summary of Penal Law Article 161: §167O
contains legislative findings, declaring, inter alia, that the use
of defective portable kerosene heaters in certain strﬁéturés con-
stitutes a fire hazard and a threat to the liﬁes, health and safety
of the occupants of such structures. §1671 defines’“structure,“'
‘multiple dwelling,” "owner," “person,” and ”approvéd portable
kerosene heater." §1672 provides that unapproved portable kerosene
heaters are prohibited in structures. §1673 provides that a viola-
tion of this article constitutes a misdemeanor punishable by a fine
of not more than $100., or by imprisonment not exceeding 90 davs.

- §1674 provides that this article is not applicable to anv citv
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having a population in excess of five hundred thousand.

The Multiple Residence Law (§3) is applicable to all cities
of less than five hundred thousand,population and to all towns and
villages. Penal Law Article 161, inapplicable to any city having
a population in excess of five hQndred thousand, includes not only
dwellings but "any structure used for business, commercial or in-
dustrial purposes.™ And 'the Multiple Dwelling Law (§3) is appli-~
cable to all cities with a population of‘five hundred thousand or
more. Hence, transferring Penal LaW~Article 161 to the Multiple
Residence Law or Multiple

/Dwelllng Law would be 1nappropr1ate. Nor do the provisions of this
Article properly belong in the Real Property Law, General City
Law or General Municipal Law,

The Public Health Law contains several provisions which only
1nd1rectly concern "the administration of public health in this
State," e. g., §§1346-~ 13A7 provide that every hotel shall furnlsh
each guest with clean sheets which “shall be ninetyv-one inches
long, minimum length after being Eemmed and laundered, and éf
sufficient width to completelykcoyer the mattress and springs™: a
violation of this provision constitutes a misdemeanor. Public
Health Law Article 23, Title II, contains fifteen sections relating
to injunctions against houses of prostitution, §133% provides that
it shall be a misdemeanor to manufacture fertilizer within the
corporate limits of any city. And Article 13, Title VI contains
detailed safety requirements to be observed at bathing places,

Question for Commission: shall Penal Law Article 161 -

be re- transferrod to the Public Health Law?
Borbe Bonitly, Cotion 7farfb3 ") ol ot Groligut D icpiclil timd T oo inga bl (S o 'é%%
/KQ/W&;M) /{,0./777(/6‘/\,& %m(/tr}’u c«’)’i”bﬂw/m ((Mm}xmﬁ(?/v?mw lo e ) ol LK 7‘—/(/1_(? W-?’L&u-v Coq’l/wué 15

A%kaun¢w%aémﬁ'Penal Law Article 166, "Public Health," §§1740-1764,

Azt B Loy R .

Mmoo This Article of the Penal Law contains 32 sections. The

staff makes no recommendation to transfer (a) narcotic drug
provisions (§§1747-b - 1747-e, 1751-1753); and (b) provisions
‘relating to poisons and intoxicated physicians endangering life
(§§1760; 1760-a, 1761). §§1749, 1750, 1757 and 1764 are discussed

in Memorandum No. 1 at pps. 6, 9, 10. The remaining 16 sections in
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this Article are reviewed hereiny

§1740 provides that a person who wilfully violates any provision
of the health laws or anv lawful order or regulation made
bv a health officer is guilty of a misdemeanor. Public
health Law §229 provides that the provisions of the
Sanitary Code shall have the force and effect of law,
and a violation thereof shall constitute a misdemeanor;
§12 provides that a violation of any order or regulation
or any provision of the Public Health Law or Sanitary
Code, subjects the offender to a civil penalty of $250.

Recommendation: ?ransfer Fenal Law §1740 to Public Health

Law as new section 12-b. Departmént of Health has no:
objection to this proposal.

§1741 provides that a person who wilfully opposes or obstructs
a health officer or physician charged with the enforce-
ment of the health laws, in performing any legal duty, is
guilty of a misdemeanor., State Sanitary Code, Chapter
I, Reg. 3, provides that no person shall interfere with
or obstruct the entrance to anv house, building or
vessel, or other premises, or the inspection or examina-

.tion of any occupant therein, by the state commissioner
of health or local health officer, or the authorized rep-
resentative of either. Chapter I, Reg., 4, provides that
any violation of the Sanitarv Code constitutes a mis-
demeanor. The staff initially recommended the repeal
of Penal Law §1741. The Department of Health commented
as follows: "I disagree that this section should be
repealed since it refers to obstruction generally, where
Regulation 3 of Chapter 1 of the Sanitary Code does not.
Moreover, there is no. good reason why the dignity of
specific statutory protection should be removed from
the performance of a health officer's duties. If §1741
must be excised from the Penal Law, it is suggested that
it become a new §12-c of the Public Health Law,™

Recommendation: +transfer Penal Law §1741 to the Public Health
' Ry
Law as new section l2-c.

§1742 provides that any person, "who, in putting up any drug,
medicine, or food or preparation used in medical practice,
or making up any prescription, or filling any order for
‘drugs, medicines, food or preparation puts any untrue
label, stamp or other designation of contents upon any
box, bottle or other package containing a drug, medicine,
food or preparation used in medical practice... is
guilty of a misdemeanor." The section refers at length
to apothecary practice e, g., Laws 1961, ch., 742,
amended this section to provide that under certain cir-
cumstances its provisions shall not apply to a hospital
pharmacy. Education Law Article 137, §§6801-6828, is
entitled "Pharmacy”; §6808 relates generally to the
adulterating, misbranding and substituting of drugsy
§6804 (3) (k) provides that it is a misdemeanor for
any person to adulterate, misbrand or substitute any
drug, Rtk S .

The staff initially recommended transferring Penal Law §1742
to the Education Law as new section 6808-a. The Department of

Health commented as follows on this proposal:
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"This section [P. L. §1742] deals with the mislabeling
or failure to label drugs or food. While the Education Law,

§6808, relates to adulteration, misbranding and substitution .

of drugs, it has no jurisdiction over food. Therefore,
§1742 should not be transferred to the Education Law, It
might be more appropriate to transfer it to the Public
Health Law."

However, §1742 refers not to "food," but to "food or preparation
used in medical practice." Education Law §6801 (14) defines drugs
‘broadly enough to include ”food'or‘preparation used in medical

t

préctice,‘ The staff has requested Department of Health to re-

consider their position.
Recommendation: transfer Penal Law §1742 to Education Law

W
as new §6808-a,

§1743 provides that it shall be unlawful for any person to

. sell any of the poisons named in the schedules set forth
in this section without affixing a label containing the
name of the article and the word "poison." The section
also includes "such other poisons as the state board of
pharmacy, under the authority given to it by article
one-hundred thirty-seven of the education law, may from
time to time add to either of said schedules,”

" Education Law §6813 is somewhat similar to Penal Law §1743.
There are a few minor differences, e. g., §l743 was amended by
Laws 1957, ch., 766, to require that an antidote be shown on then
label. This requirement is not in §6813.' |

Recommendation: Tepeal Penal Law §1743, but conform

Education Law §6813 to the provisions of Penal Law §1743.
The Department of Health has no objection to this probosal.‘
§1744 provides that any person who violates any proviSion of
Article 137 of the Education Law for which no other
. penalty is imposed, is guilty of a misdemeanor.
Education Law §6823 provides that any person'who violates
any of the provisions of Article 137 is guilty of a misdemeanor.
Recommendation: repeal Penal Law §1744. The Department. of

L

Health has no objection to this proposal,

§1745 relates to the éale and manufacture of bichloride of
"~ mercury, mercuric chloride or corrosive sublimate.

Recommendation: +transfer Penal Law §1745 to Education Law

as new section 6813-a, Department of Health has no objection

to this proposal.
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§1747 provides that any person who distributes free samples
of any medicine, drug or chemical, by leaving the same
exposed upon the ground or in any other manner, that
children may become possessed of the same, shall be
guilty of a misdemeanor.

Ediication Law §6804 (3) contains 17 subdivisions relating

generally to drugs (all misdemeanors).

Recommendation: transfer §1747 to Educatlon Law as new
L 4

subdivision 3(r) of section 6804, The Department of Health

has no objection to this proposal.

§1747-a provides that no appliances, drugs or medicinal prepara-
tions having special utility for the prevention of
venereal disease shall be sold or otherwise disposed
of except in places duly registered by the state Board
of Pharmacy. This section was added by Laws, 1935, ch.
685, ‘

Recommendation: transfer §i747~a5£o Education. Law: as new
| VR———

subdivision 3(s) of section 6804. The Department of Health

has no objection to this proposal.

§1748 contains three subdivisions. The first two relate to
adulterated or diluted drugss the provisions of these
two subdivisions are essentially similar to Education
Law §§6804 (3) (k) and 6808, The third subdivision
prohibits the sale of ice cut from any canal or from
the wide waters or basins of any canal, unless such
ice is contained in a building, cart, sleigh or
receptacle upon which is plainly marked in roman letters,
not less than eight inches square, the words "canal ice."

The Department of Health has no objection to the staff
recommendation to repeal subdivisions 1 and 2, As to the recommen-
dation to repeal subdivision 3, the Department commented as follows:

"This appears to be a health hazard and unless we
. e know that the old practice of utilizing canal water for
manufacture of ice has been discontinued, this subdivision
should not be repealed, but it might be appropriate to
transfer it to the Public Health Law."

Recommendation: (a) repeal subdivisions 1 and 2 of Penal

Law §1748; (b) repeal subdivision 3, provided the Superin-

Sewatpliy fuom tendent of Public Works i isfied that th i 53 -
Dupt '@Mﬁ&b7h¢4 endent o ublic Works 1s satls ied that e provision

dmﬁ&69U£?qﬂ7&2'has no present-day application§ otherwise; transfer subd.
3 to the Public Health Law.

§1754 relates to the putting of noisome or unwholesome sub-
stances and the maintaining of a nolsome business on
or near a highwav.

Public Health Law Article 13, Title I, §§1300-1308, relates




LI

® @
- 25 .

generally to the control and abatement of nuisances.

Recommendation: transfer Penal Law 1754 to Public Health
Law as new section 1300-a. The Department of Health has
no objection to this proposal. |

§1755 reads as follows:" A person, who wilfully stops or
obstructs the passage of any ambulance or vehicle
used for the transportation of sick or wounded
persons or animals upon any public street, highway
or place, or who wilfully injures the same, or wil-
fully drives any vehicle into collision therewith, « }

e

is guilty of a misdemeanor. All sheriffs, constables P
and police officers must, when called upon by the persoﬁiﬁwf
in charge of such ambulance or vehicle, aid in placing o
sick or wounded persons or animals therein, and en-

forcing the provisions of this section,"”

The provisions of this section, derived from Penal Code §4372
and Laws 1879, ch, 186, are adeqﬁately‘covéred in Vehicle‘and‘
Traffic Law §§101, 1144, The Department of Health submitted the
~ following comment in feply to the staff's recbmmendation to repeal
Penal Law §175%: "The recomméndation~would‘abrogate the right
and authority of the person in charge oann ambulance to comman-
deer assistance from police officers, There is no reason to
believe that this right and authoritywis‘lQSS necessary now than
it was when this statute was first enacted." |

The Department of Motor Vehicles submitted the following
comment: |

"It is noted that your Commision proposes to recommend
repeal of section 1755 of the Penal Law, relating to
obstruction of passage of an ambulance, a misdemeanor.

This subject is covered by the provisions of sections 101,
1104 and 1144 of the Vehicle and Traffic Law, which are
explicit as to the exemptions of authorized emergency
vehicles and as to the correlative duties of the operators
of other vehicles upon the approach of an ambulance or
other authorized emergency vehicle,

It is doubtful whether the provisions of section
1755 relating to the obstruction of passage of a vehicle
used for the transporting of sick or wounded persons or
animals has application in modern conditions. In view
of the provisions relating to regulation of traffic,
traffic control devices, the rules of the road and
authorized emergency vehicles this portion of 1755 seems
inconsistent and contradictory and a possible source of
confusion to orderly movement of traffic.

It would seem that enforcement of this provision
would present difficulties, especially in view of the |
provisions of the Vehicle and Traffic Law which by its|
section 1100 is made exclusivelv controlling as to '
vehicles on the highways,
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: In view of the penalties provided in section 1800
of the Vehicle and Traffic Law this Department feels that
the criminal sanctions of section 1755 of the Penal Law
are not necessary and it has no objection to the pro-
posed repeal of section 1753, :

Recommendation: repeal Penal Law §1755. (However, if

the Commission agrees with the observation of the De-

! ™
partment of Health, then the 'aid" provision of §1755
could be transferred to the Vehicle and Traffic Law, )
§1756 | provides that a person "who wilfully exposes himself or

another, affected with any contagious or infectious
disease, in any public place or thoroughfare, except
upon his necessary removal in a manner not dangerous
to the public health, is guilty of a misdemeanor.” .

State Sanitary Code, Chapter II, and Public Health Law
Article 21, §§2100-2163, deél at great length with communicable
diseases. In agreeing with the staff's recommendation to repeal
Penal Law §1756, the Department of Health commented as follows:

"This section is pdorly drawn, badly worded, un-

workable and generally useless, Section 2120 P. H. L.

provides a more workable solution to th: problem, It

is also suggested that the Jattor section might be improved

by “the daletion of tho words 'with. whom ha may b2 associated’

ir subdivision (1) thereof."

Recommendations repeal Penal Law §1756.

§1758 provides that a person who wilfully places into any
spring or body of water which is used in the manu- o
facture of salt, or into any salt well or salt mine, ﬁAF%f
any impure or deleterious substance which is liable -\

to pollute the waters thereof, is punishable by 20 .
imprisonment for not more than five years, or by a 0%£$M§“§%
fine of not more than $2,000., or both. This section

was added by Laws 1901, ch. 528. ‘ o

Public Health Law Article 11, §§1100-1169, is entitled
"Public Water Supplies; Sewerage and Sewerage Control; Article
12, §§1200-1263, is entitled "Water Pollution Control." The
etaff initially recommended repeal of Penal Law §1758. The
Department of Health commented as follows:

"An intelligent opinion depends upon knowledge of
extrinsic facts. From the heavy penalty provided in this
section it is apparent that it must have been designed to
counter actual or threatened malicious damage to salt in-
dustry installations or operations. The Superintendent of
State Police and the District Attorney of Onondaga County
would probably know whether or not this section is obsolete.”

The Department of Commerce advised the staff that in 1960, New York

tied with Michigan for second place as a salt producer, with 16%
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of the national output. The Department advised that salt is
manufactured at Myers, Silver Springé;.Watkiné Glén, LeRoy and
Union Springs: one compéhy‘eXtraCtstlarge quantities of salt as
brine from wells south okayrécuse, but uses it exclusively in its
own processes.
Recommendation: transfer Penal Law §1758 to Publlc Health
PR —.

Law Article ll; as new section llJOma.

Question for.Commission: shall the felony provision in £:£2:

§1758 be changed to a mlsdemoanor

§1759 prov1des that a person who throws or deposits any
noxious, offensive or poisonous substance into anv
public waters, or into any sewer or stream running or
entering into such pUbllC waters, is gu:rlt‘r Of a
misdemeanor. '

The Department of-Héalth‘C6mméﬁtéd‘éS~foliOWS«on the initial
staff recommendation“to‘repeél“Penél‘Léwr§l759° |

"I emphatlcally dlsagree.; Criminal prosecutions under

" Article 12 [of the Public Health Law] can be conducted only

by the Attorncy General and only after disposition of an

appeal or review or explratlon of a statutory extension of

time. Section 1759 is potentially a very useful section

and it should be used more often., If it must go out of

the Penal Law it could well become §1150-a or §1300-b of

the Public Health Law."

Recommendation: transfer PenallLawk§l759 to Public Health .

Law Article 13, "Nuisances and Sanitation" as new section
1300-b, (See §17%4, supra.)

§1762 provides that a person who presents to a county clerk
for registration as a practitioner of veterinary
medicine or surgery any diploma or certificate
fraudulently obtained or practices veterinary medicine
and surgery without complying with or contrary to law,
is guilty of a misdemeanor.

This section was added bv Laws 1893, ch. 692. The practice

. of veterinary medicine is now regulated by Education Law Article

135, §§6701-6714. §6711 (1) provides that the unlawful practice

of veterinary medicine constitutes a misdemeanor. §6711 (2) pro-

vides that anv person who shall practice veterinary medicine under

a false or assumed name shall be guilty of a felony,

Recommendation: repeal Penal Law §1762 (The staff is awaiting

comment from the Board of Veterinary lMedical Examiners,)
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Penal Law Article 182, “"Real DProperty,® §§2030-2042

This Article contains eleven sections: eight are misdemeanors,
one an offense (§2040), and two are procedural (§§2037-2038).

§2030 reads as follows: "A person who without the authority
and consent of the legislature, in anv manner or for or
on anv terms, purchases any lands within the state of
any Indian residing thoreln, or makes any contract with
any Indian for or concerning the sale of any lands within
this state, or gives, sells, demises, conveys or other-
wise dlSpOSES of any such lands, or any 1ntor@st there~
in, or offers so to do, or enters upon or takes possesion
of or settles upon any such lands, by pretext or color
of any right or 1rterest in the same, in consequence of
any such purchase, or contract made or to be made, since
October fourteenth, seventeen ‘hundred and seventv-five,
is guilty of a mlsd@m@anor.

Laws, 1962, ch. 568, eff, Jan. 1, 1963 ‘amended the Indian
Law by adding a new Sectibn 7-a which reads as follows:

"No purchase or contract for the sale of lands in this
state, made since the fourteenth day of October, one thousand

or with.the Indians, shall be valid unless made under the
authority, and with the consent of the legislature."

§3 " seven hundred seventy-five: or which may hereafter be made of,

‘ on Indian Affairs i
The Chairmar of the Irtnrdopqrtm“rt 1 Commlttwk /of the opinion

The New York State Department of Social Welfare is of the opinion
that Penal Law §2030 could be transferred to the Indian Law as

new section 7-b. The Departments of Commerce, Mehtal Hygiene and

"if Section 2030 is to receive any leglslatlve attentlon,

N
{§‘has no objectlon to the transfer, but submitted this comment:

it is suggested that it be amended to be in specific reference
§§ to tribal lands or reservation lands and therebv become re-
concilable with Section 2 of the Indian Law.

é Indian Law §7-a, however, contalns no such reference.

Recommendation: transfer Penal Law §2030 to Indian Law as
P

new section 7-b.

provides that a person guilty of using any force or

oy, other possession of another, except in the cases and the (V
”” manner allowed by law is ou1lty of a misdemeanor. @@M%w

for Wastej Other Actions.™" §535 relates to an action for forcible
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entry or detailner and provides for treble damages. A recovery
under §535 for forcible enrtrv or detainer can onlv be had where
the entry is so forcible as to amount to a breach of the peace,

' Drinkhouse v, Parka Corp. (1957) 3 N. Y. 2d 82, 91-92.

Recommendations trapgfer Penal;Lawf§2034*to Real Property

SSRGS

Law as new section H53b-a.

§2035 reads as follows: "A person; who has been removed from
ig% any lands by process of law, or who has removed from anv
XN lands pursuant to the lawful adjudication or direction

of any court, tribunal or officer, and who afterwards,
without authority of law, returns td settle or reside
upon or take possession of such lands, is guilty of a
misdemeanor., "

Recommendation: transfer to Real Property Law as new section
W

535-b.
. §2036 ~  reads as follows: "A person, who intrudes upon any lot or
\ 2 piece of land within the bounds of a citv or village,
AN\ X without authority from the owner thereof, or who erects
AN or occupies thereon any hut, or other structure whatever

without such authoritvy and a person who places, erects,
or occupies within the bounds of any street or avenue of
a city or village, any hut, or other structure, without
lawful authoritv, is guilty of a misdemeanor.®
The staff makes no recommendation to transfer this section
since the act proscribed will be dealt with under the burglary
. wh ' y . 4 & .
provisions. x.g., Covmnad Trvopaac? NP NI

§2036-a prohibits the unauthorized posting of advertisements on
the real property of another without permission.

Real Property Law §539 authorizes an actlon for the removal
of encroaching structures,

Recommendation: transfer Penal Law §2036-a to Real Property

Law as new section 539-a,

§2037 refers to a person "who leaves the state with intent
elude any provision of the last three sections.”

Originally, the reference was to §§2034-2036, However, §2036-a
was added by Laws 1939, ch. 270. It would appear that §2037 is
obsolete. (See §195, Memorandum No. 1)

Recommendation: repeal Penal Law §2037,

BT

§2038 refers to witnesses' immunity in any criminal proceeding
for the offenses specified in §§2034-2036.

No useful purpose can be served by continuing this provision,

Recommendation: repeal Penal Law §2038,
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reads as follows: "In cities of the first and second
class, any person who shall make application to any other
person, or to any corporation, for a loan upon any real
property without the written authority of the owner of
such real property, or of his attorney in fact, appointed
in writing, or of a person who has made a wrltten con-
tract for the purchase of such property with the owner
thereof, shall be guilty of a misdemeanor."

This section was held unconstitutional in Keller v. Jamaica MNotor

Service (App. Term 2d Dept., 1925), 125 Misc. 825, 826, 211 N, Y.

Supp.

"Section 2039 of the Penal Law, which makes it a mis-

demeanor for any one to apply for a loan upon real property
without the written authorltv of the owner; is unconstitu-
tional. (See Fisher Company v. Woods, 137 N. Y. 90) This was
the only point raised on the trial,"

Fisher (1907) held unconstitutional Penal Code §640-d. Penal Law

§2039 is derived from Penal Code §640-e. Both of these sections

% ¢ were added to the Penal Code by Laws 1901, ch. 128, and contain

somewhat similar provisions. The 1909 Penal Law consolidation

% repealed Penal Code §640-d (because of Fishe;), but carried §640-¢

over to the Penal Law as §2039,

Recommendation: repeal Penal Law §2039,

§2040

provides that any lessor, agent or janitor of any build-
ing, the lease or rental agreement whereof by its terms
requires the furnlshlng of hot or cold water, heat, light,
power, elevator service or any other service or facllltv
to any occupant of said building, who wilfully or in- i 7
tentionally fails to furnish such service, or who inter- \
feres with the quiet enjoyment of the leased premises by
such occupant, 1s gulltv of an offense,

Laws 1994, ch. 733, classified this violatlon as an offense, rather

than a misdemeanor. The section is frequently used in the c1ty of £

New York.

™~

P e

Real Property Law Article‘7,'§§2zof235;'ié‘entit1ed

"Landlord and Tenant,"

Recommendation: transfer Penal Law §2040 to Real Property -

§2041

Law Article 7 as new section 236.

reads as follows: "Any person, firm or corporation in any
city owning or having in charge any apartment house,
tenement house or other building used for dwelling
purposes who shall refuse to rent any or part of any such
building to any person or family solely on the ground
that such person or family has or have a child or chil~
dren shall be guilty of a misdemeanor and on conviction
thereof shall be punished by a fine of not less than
fifty nor more than one hundred dollars for each offense.

This section was added by Laws 1921, ch. 298, The following news
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item appeared in The New York Times, March 7, 1962, page 1, col. 3:

"Albany, March 6-~ The Republicans had a field day in
the uapltol today at the expense of Mayor Wagner, on the
ground that he had called for the adoptlon of leglslatlon
that had been on the books since 1921,

Governor Rockefeller said at a news conference that the
Mayor had made 'a very irresponsible statement' and had at-
tempted 'to hoodwink the public.'

Elsewhere in Republican ranks the reaction ran more to
jubilant amusement., The Mayor had called vesterday for city
and state legislation to prohibit landlords from discrimina-
ting against families with children in renting apartments.

He said he would work for a city law and proposed that the
Governor do the same thing on the state level.

Section 2041 of the Penal Law, however already provides
that a landlord who refuses to rent an apartment to a family
on the ground that there are children in the family is guilty
of a misdemeanor and subject to a fine of %50 to $100. The
section was introduced in the Legislature in 1921, was passed
and was signed by Gov. Nathan Miller.

As Mr. Rockefeller took some pains to point out at his
news conference, the law read that way when Mr. Wagner was a
member of the Assembly, from 1938 to 1942, and when he was
New York City's Housing Commissioner, in 1947.

The matter was brought up in the Assembly by Paul R.
Taylor, Republican of Yates County, who was apparently unde-
terred bv the fact that he was once a Democrat himself. He
read the Mayor's statement and then the appropriate section
of the Penal Law, and concludeds:

'T don't want anyone to accuse me of trying to make the
Mayor of the City of New York look foolish., It's too late for
that.' S

Mr. Rackefeller took a sterner posture., He said Mr.
Wagner had made 'the most irresponsible statement I've seen
coming from City Hall so far' and insisted that the Aavor must
have known the 1921 statute was on the books.

Mayor Defends Statement

At City Hall, Mayor Wagner replied to what he termed
'‘Governor Rockefeller s rather 1ntemperate press statement.

The Mayor said he was 'well aware' that state law prohibited
landlords from discriminating against would-be tenants with
children.

'However, as the Governor's legal researchers should have
told him,' the Mayor asserted, 'this 1s a dead-letter law.
It is practically unenforceable. There are no court decisions
of record under it. District Attorneys will not bring cases
under it,'

Penal Laws, Mr, Wagner declared, are muchkmore difficult to
enforce than civil laws, His intention in proposing a new
'effective' state law, the Mavor said, was 'to help families
with children.' *
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Recommendation: transfer Penal Law §2041 to Real Property
el %

Law Article 7, as new section 237,

§2047 reads as follows: "Any person, firm or corporation in

any city owning or having in charge any apartment house,
tenement house or other building used for dwelling
purposes who shall, in any lease of any or part of anv
such building, have a clause therein providing that
during the term thereof the tenants shall remain child-
less or shall not bear children, shall be guilty of a
misdemeanor. ‘

This section was added by Laws 1946, ch. 846.
Bocommendation:  transfer Penal Law §2042 to Real Property

pr— el :
Law Article 7, as new section 238. (Note: another §2042,

relating to defense plants, added by Laws 1941, ch. 869, amen-
ded by Laws 1942, ch. 53, terminated July 1, 1943.)

Penal Law Article 194, "Salt Works," §2170.

The single section in this Article reads as follows:

"A person who wilfully burns, destroys, or injures any
salt manufactory connected with the Onondage salt springs,
or any building appurtenant to such manufactory or any part
of such manufactory, ox any of the buildings, reservoirs,
pumps, conductors or water conduits, belonging to this state,
used in the raising of salt water for the manufacture of salt,
without authority of law, is punishable by imprisonment in a
state prison not exceeding five vyears."

In 1932 and 1933 Assemblyman Pack introduced a series of bills

to repeal obsolete provisions of the Penal Law (In 1933, he intro-

/

duced a bill--A. Intro. 1493--to create a Temporary State Commis-
sion to make a survey of obsolete laws on the stafute books. )

Among the bills Mr. Pack drafted was one repealing Penal Law
Article 194. In recommending apprbval’of this bill, the Committee
on Criminal Courts of the Association of the Bar of the City of
‘New York commented as follows (Memo No. 82--1932):

"The unlawful acts with which the above Article deals
appear to be adequately covered by Section 1433 of the Penal
Law which provides that any person who unlawfully and wil-
fully destroys any real or personal property of another,
in a case where the punishment is not specially prescribed
by statute, is punishable by imprisonment for not more than
four years, if the value of the property destroyed is, or
its value is diminished by, more than $250, and in any
other case by imprisonment for not more than six months,
or by a fine not exceeding $250, or both: and in addition
such person shall be liable in a civil action in treble
damages for the injury done.

The repeal of Article 194, therefore, will not affect
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the prosecution and punishment of persons who unlawfully

and wilfully commit any of the acts mentioned in Article

194, Moreover, because of the provision in Section 1433
making it applicable only in cases where no other punishment
is specially prescribed by statute [see also People v, Knatt,
156 N, Y, 305; Von Hoffman v. Kendall, 17 N, Y, S. 713], if
the injury to such property is the result of burning or the
use of explosives, the offender would be subject to prosecu-
tion under Article 18 of the Penal Law [arson] or under
Article 1420 of the Penal Law [damaging building by explosion],
entailing more severe punishment,

We think it desirable, so far as possible, that dupli-
cation in criminal statutes should be avoided. The bill in
question is a step in this direction." A

In 1952 the Law Revision Commission made a study of the Salt

Springs Law and recommended repeal of Penal Law §2170. Leg. Doc.

(1953) No. 65F, 11-12:

that

"Penal Law section 2170, which provides that any person
who wilfully damages state-owned property in the Onondage
Salt Sprrings is punishable.by imprisonment, is obsoletec.
Section 2170 applies only to damage done to State buildings,
reservoirs, pumps, etc., which are 'used in the raising of
salt water for the manufacture of salt.' Since the State
has ceased all salt manufacturing operations at Onondaga
there is no longer any need for a provision penalizing
interference with such operations,” -

The New York State Department of Commerce recent&@gconfirmed
salt is no longer manufactured at Onondaga.

Recommendation: repeal Penal Law §2170,




’ A?l l

- 34 -

Penal Law Article 198, "Sepulture," §§2213-2221

This Article contains seven sections. Three sections

(§82216-2218) are felonies, and four (§§2214, 2219-2221) are mis-

demeanors,

"These sections of the Penal Law of the State
were enacted in the interests of decency, and to
protect the sentiments of sorrowing relatives from
outrage." Danahy v. Kellog (S Ct. Erie Co., 1910)
70 Misc. 25, 28.

In 1955, former sections‘ZélO, 2211, 22192, 2213 and 2215 were
transferred to Public Health Law.Article 42 "Cadavers," §§4200-
4215, in accordance with a revision of that law which rearranged
subject matter so that it would be more readily accessible and
gsuable. .Laws 1955, Ch. 355. Tﬁe Departmental Committee on

- Recodification wrote the following comment:

"The autopsy and dissection laws are located in the
Penal Law and the Public Health Law. They should be
placed together to facilitate research by persons who
have daily reference to these problems, to wit:
registrars of vital statistics, local health depart-
ments, funeral directors, medical examiners and
hospitals. The strictly criminal prov151ons per-
taining to thls subject will be retained in the

Penal Law,

However, the New York State Department of Health presently has
no objection to the staff recommendatlon to transfer the remaining
- sections in Penal Law Article 198 to Public Health Law Article 42.
These remaining Penal Law sections are:
ALISAE 1[0

§2214 "A person who makes, or causes or procures ‘Q%& A
to be made, any dissection of the body of a ol ol

human being, except by authority of law, or inj%+w aﬂﬁ»hﬁd

ot

pursuance of a permission gdven by the
deceased, is guilty of a misdemeanor."

§2216 "A person, who removes the dead body of a
human being, or any part thereof from a grave,
vault, or other place, where the same has been
buried, or from a place where the same has
been deposited while awaiting burial, without
authority of law, with intent to sell the

same, or for the purpose of dissection, or for /
C;E&éiﬂ}&é

the purpose of procuring a reward for the
return of the same, or from malice or wanton-
ness, is punishable by imprisonment for not
more than five years or by a fine not
exceeding one thousand dollars, or both,"

- §2217 _ N person who purchases, or recelves except
for the purpose of burial, the dead body of a
human being, or any part thereof, knowing that
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the same has been removed contrary to the ;, .
last section, is punishable by imprison-,J%
» ment for not more than three years." -

o
e

§r21g "A person who opens a grave or other
place of interment, temporary or otherwise,
or a building wherein the dead body of a
human being is deposited while awaiting
burial, without authority of law, with
intent to remove the body, or any part
thereof, for the purpose of selling it or
demanding money for the same, or for the
purpose of dissection, or from malice or
wantonness, or with intent to steal or
remove the coffin or any part thereof, or
anything attached thereto, or any vestment,
or other article interred, or intended to
be interred with the dead body, is punish-
able by imprisonment for not more than two
years, or by a fine of not more than two
hundred and fifty dollars, or by both."

"A person who arrests or attaches the
dead body of a human being upon .any debt
or demand whatever, or detains or claims
to detain it for any debt or demand, or
upon any pretended lien or charge, is
guilty of a misdemeanor."

[ ]
1R
[\
-
O

§2220 "A person who, without authority of law, /7 ./pn .7 &

* L

A
p

obstructs or detains any persons engaged
in carrying or accompanying the dead body
of a human being to a place of burial, is e
guilty of a misdemeanor,"

§2221 "The burial or interment of a human
body or human remains or any portion or
portions thereof within the blue line of
any existing canals of this state, or of
the improved canals of the state, is
hereby forbidden, and any person or
persons violating this section is guilty
of a misdemeanor," ‘

The New York State Department of Public Works wrote the
following comment on §2221, added by Laws 1910, Ch. 144:

"The Department feels that Section 2221 of the
Penal Law is obsolete and should be repealed,"

Recommendation: (a) repeal Penal Law §2221; (b) transfer

Penal Law §§2214, 2216-2220 to Public Health Law Article
42 as new sections 4210-a, 4216-4220, respectively.

June 22, 1962
PIMcQ/pjc
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New York State Commission on Revision of

Penal Law and Criminal Code

STAFF MEMORANDUM

Penal Law Article 112, "Insurance," $51190-1204,

§1190% "Any applicant, officer, agent, solicitor,
examining physician, surgeon or other person,
who knowingly or wilfully makes any false or
fraudulent statements or representations in
or with reference to any application for
membership or reinstatement or any other
documentary or other proof for the purpose

f obtaining or reinstating membership in
benefit from any fraternal beneficiary
society, order or association, any corpora-
ti Ny association or society transactlng the
business of life or casualty insurance or
bothy upon the co-operative or assessment
plan,\ or a corporation for the insurance of
domestic animals, is guilty of a misdemeanor."

Note: Insurance Lyw 5149 relates generally to represzntations
by the insured, e.g.) subdivision 2 reads: "No misrepresenta-
tion shall avoid any cyntract of insurance orvdefeat recovery
thereunder unless such misrepresentation was materiai. No.mism
representation shall be deemed material unless knowledgekby the
insurer of the facts misrepresented would have led to a refusal
by the insurer to make such cantract." Penal Law 51190 does

not require materiality.

Recommendation: transfer Penal Lyw

51190 to Insurance Law as

new section 149-a,

51191: "Any life insurance corpgration or corporation
transacting the business of \ife insurance on the
co-operative or assessment plyn doing business in
this state, or any officer or wgent thereof, who:

1. Makes any discrimination\in favor of indi-
viduals of the same class or of bdhe same expectation
of life either in the amount of t premium charged
or in any return of premiums, dividends or other
advantages; or,

2. Makes any contract for insurange or agreement
as to such contract other than that which is plainly
expressed in the policy issued; or,

3., Pays or allows,; or offers to pay &r allow as
an inducement to any person to insure, an¥ rebate or
premium, or any special favor or advantage\whatever,
in the dividends to accrue thereon or any inducement

- whatever not specified in the policy; or,

4, Makes any distinction or discrimination between
white persons and colored persons, wholly or artlally
of African descent, as to the premlums or rates.
charged for policies upon the lives of such persons,
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or in any other manner whatever; or demands or
requires a greater premium from such colored persons
than is at that time required by such company from
white persons of the same age, sex, general condition
of health and prospect of longevity; or makes or
requires any rebate, diminution or discount upon the
amount to be paid on such policy in case of the death
of such colored persons insured, or inserts in the
policy any condition, or makes any stipulation
whereby such person insured shall bind himself, or
his heirs, executors, administrators and asigns to
accept any sum less than the full value or amount of
such policy in case of a claim accruing thereon by
reason of the death of such person insured, other
than such as are imposed upon white persons in
similar cases, is guilty of a misdemeanor. Nothing
" in this section shall be construed to require any
corporation doing business under articles nine-b - or
fourteen” of the insurance law, which limits and
confines its business or mem.ership to the members of
secret or fraternal order or body, to insure or
agcept any individual who is not a member of such
segret or fraternal order or body, (Subd. 4 am, L,
ch. 435, in effect April 13,)"

Note: Discriminitive practices in the sale of insurance because

of race, creed or keligion are covered in Insurance Law 340(10).

And Insurance Law $9\provides that s violation of any provision
of this chapter, unless\ the same constitutes a felony, shall be
a misdemeanor. Discrimingtion and rebating prohibitions are

contained in Insurance Law 435188 and 209,

Recommendation: +transfer Penyl Law 31191 to Insurance Law as

new section 40-a,.

§1192: "Any person acting a¥ agent, sub-agent or

broker of a life insurange corporation doing
business in this state, except as agent
soliciting .or procuring apgplications for
industrial life insurance s{lely, who
solicits or procures applications for insur-
ance without first procuring certificate
of authority from the superintendent of
insurance, is guiliy of a misdeqeanor.,"

Note: Insurance Law J§110-111 prohibit any erson from acting

as an insurance agent or broker without a license. Both sections
carry misdemeanor sanctions for -a violation, and both set forth
detailed exceptions, -

Recommendation: repeal Penal Law 51192, (See Pena¥y Law 51198,

infra, )

$1194: ' "Any agent, shipper or other person,
' representing or acting for a marine
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insurance corporation doing business in
this state who:

1. Charges or receives, directly or
indirectly from any person for insurance
of any property in transit upon the canals
of the state, any greater sum than the
regular rates of premium fixed by the
corporation for the insurance of such
property; or,

2. Demands or receives upor any policy
of insurance issued upon any such propexty,
for the business of obtaining such insur-
ance, a sum of money, as compensation or
remuneration by way of salary, commission
or in any other capacity, which includes
any case, over fifteen per centum of the
remium,

Is guilty of a misdemeanor,"

Note: Insurance Law §128 relates generally to marine insurance,
Section 129 reghires that an insurance broker's right to com-
pensation, other ‘than commissions deductible from premiums, be
in writing. The historical note in McKinney's Insurance Law
indicates that 5129 is based upon former 5169(2), which was
rance contracts,

restricted to marine in

Recommendations +transfer Wenal Law §1194 to Insurance Law

as new section 129-a.

§1195: "Any officer or agent of a corporation
organized for the insYrance of domestic
animals who:
1. Refuses to make {ny report or
paform any duty required\by law; or,

2, Intentionally make§ any false or
fraudulent statement or regort,

Is guilty of a misdemeanyr punishable
by a fine of not less than oye hundred or
more than five hundred dollans."

Note: Insurance Law 46(11) lists animal\insurance as among
the kinds of insurance which may be authoriked in this state,
and 55311(1) (a), 316(1) provide that stock a d‘mutual casualty
insurance and surety companies may do this kind\of insurance

business.,

Recommendation: transfer Penal Law. §1195 to Insurgnce Law as

new section 316-a.

511963 "Any officer, manager, director or
- agent of a casualty insurance corporation
upon the co-operative or assessment plan,

organized under the laws of this state,

who transfers itsrisks or asseds or any
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part thereof to or reinsures its risks
or any part thereof, in any insurance
corporation or association of another
state or country which is not, at the
time of such transfer or reinsurance
authorized by law to do insurance
business in this state, is guilty of

a misdemeanor."

nsurance Law §77 provides when an insurer is authorizedto

ance business in this state, it meyreinsure its risks
and policy 1Nabilities in another insurer,

Recommendation transfer Penal Law 51196 to Insurance Law as

new section 77-a)

§1196-a: "Any o¥ficer or director of a life or
casualty iksurance corporation upon the
co-operativg or assessment plan or of a
fraternal begeficiary society, order or
association, Who shall sell his position
as such officex or director for any money
or valuable conjideration, or who shall
accept or receivd, directly or indirectly,
any money or valuaple consideration for
his resignation as\such officer or
director, shall be Quilty of a felony if
the money or valuable consideration
accepted or received for the sale or
resignation of such position as officer
or director shall be mo than five
hundred dollars, and, if less amount,
shall be guilty of a misdegpeanor.
(Renumbered from %5670 and transferred
by L. 1940 ch, 112, in effe Mar, 7;
cf. 3661.)"

Note: Insurance Law §78 relates generally\to directors and
officers, e.g9., it provides, inter alia, that no director or
officer of an insurer doing business in this
receive, in addition to his fixed salary or comfensation, any
money or valuable thing for negotiating or aiding\in any
insurer, .

purchase or sale of propérty or loan, made by such

Recommendation: transfer Penal Law §51196-a to Insurance Léw

as new section 78-a.

51197 : "Any officer, agent or representative
- of a corporation, association, or society

doing a life or casualty insurance business
or both, upon the co-operative or assessment
plan, who: ’

1, Neglects or refuses to perform any
duty required of him by law; or

2, Intentionally makes any false or
fraudulent statement or report; or,
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3. Refuses to permit the superin-
tendent of insurance or any examiner
duly authorized by him for the purpose,
to make an examination of the condition
and business, books, papers and vouchers
of any such corporation, association or
society; or,

4, Thirty days after any such cor-
poration has been notified by the
superintendent of insurance to designate
some person residing in the same city,
village or town where the principal
business office within the state of
such corporation is located, as a
person upon whom service of legal
process and papers may be made, as
provided by law, collects any money or
issues any certificate in carrying on
such business, during the failure of
such corporation to designate such
rson; or,

5. Being within this state the
agent or ‘representative of any such
corpyration, association or society,
which\has neglected or refused to
comply\with any duty imposed upon it
by law,\or which has failed or neg-
lected t& procure from the superinten-
dent of iksurance the certificate of
authority Yo transact business within
this state,\as provided by law, acts
as such agen¥, during such period of
default,

Is guilty o

a misdemeanor."

Note: The organization, likensing and corporate procedure of
insurers are set forth in Article IV of the Insurance Law,
Some of the powers of the Supenintendent of Insurance are set
forth in Article III, Subdivisions 1 and 2 of Penal Law §1197
are perhaps duplicated by Insurance\lLaw 55 ("Every violation of
any provision of this chapter shall...be a misdemeanor").
Subdivision 3 is duplicated somewhat by Ynsurance Law §24(3)
(failure to produce any books, papers or records is a misdew
meanor ). Subdivision 4 concerns service of pnpcess, Insurance
Law §339, 59-a contain a comprehensive plan for \the service of
process on the Superintendent. Subdivision 5 relates to agents
and representatives. This subject is dealt with at Nength ink
Insurance Law Article VI, "Agents, Brokers and Adjusteks,"

Recommendation: +transfer Penal Law 51197 to Insurance Liw as

new section 58,
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§1197-a: "Every director of an insurance
corporation who:

1. In case of the fraudulent
insolvency of such corporation, shall
have participated in such fraud; or,

2, Wilfully does any act as such
director which is expressly forbidden
by statute, or wilfully omits to perform
any duty imposed upon him as such
director by statute,

Is guilty of a misdemeanor, if no
other punishment is prescribed there-
for by law.

The insolvency of an insurance
corporation is deemed fraudulent unless
its affairs appear upon investigation
to have been administered fairly,
legally and with the same care and
diligence that agents receiving a
compensation for their services are

ound, by law, to observe, {(Added
L

1939 ch, 185, in effect April 1.,)"
Note: This segtion was added by Laws 1939, Ch. 185, §7, and is

patterned after Wenal Law j297.

Recommendation: +transfer Penal Law 51197-a to Insurance Law as

new section 69.

51198: "Any ageét of a fire or marine insur-
ance corporation, incorporated by or
existing undex the government.or laws
of another country than the United
States, and doing business in this
state, who issues any new policy of
insurance after hayving been notified
by the superintendept of insurance
that the certificate of such corporation
to do business withiN this state has
been revoked, is guilky of a misdemeanor."

Note: Insurance Law 5112 prohibit{ a person from acting for or
aiding unlicensed or uUnauthorized ingurers. A violation of this
section constitutes a misdemeanor undex Insurance Law 3§53,

Recommendation: repeal Penal Law 51198,

(See Penal Law 51192,
supra, )

81199: "Any person acting for himself Wr for
others, who solicits or procures, o
ailds in the solicitation or procure
of policies or certificates of insuragce
from, or adjusts losses or in any manngr
aids the transaction of any business foY,
any foreign insurance corporation, which
has not executed and filed in the office
of the superintendent of insurance, a
written appointment of the superintendent
to be the true and lawful attorney of such
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corporation in and for this state,
upon whom all lawful process in any
action or proaeding against the
corporation may be served, is guilty
of a misdemeanor.,"
ote: Insurance Law $59 provides that no insurer shall be

authorized to do insurance business in this state unless there

process. And §112 prohibits a person from acting for

unauthorized insurers. (See Insurance Law 355, supra.)

§1200: "Any person knowingly receiving any
rehate or allowance or deduction from
any\premium, or any valuable thing,
spechal favor or advantage whatever,
as an\inducement to take any policy
insurance, not specified in
the poligy is guilty of a misd:imeanor.

In an\criminal proceeding before
any court,\magistrate or grand Jjury
for a violation of any of the provi-
sions of this section, the court,
magistrate or\ grand jury may confer
immunity in adcordance with the
provisions of Section two thousand
four hundred fonty-seven of this

chapter.”

Note: Penal Law §1191, supra,

prohibits the payment of rebates

~by certain insurers, Penal Law\§1200 prohibits the receipt of

rebates by any person taking a polNcy of life insurance., Insur-
ance Law §188 prohibits both the pawment and receipt of rebates.
See Insurance Law §5 and 325 (immunity provision),

Recommendation: +transfer Penal Law 51200 to Insurance Law as

new section 40-b,

31201: "A pason who, with intent to
or prejudice the insurer thereof,
wilfully burns, or in any manner iRjures
or destroys property not included o
described in section fifteen hundred\and
six, which is insured at the time agag\nst
loss or damage by fire or by any other
casualty, under such circumstances that
the offense is not arson in any of its
degrees, is punishable by imprisonment
for not more than five years, or by a
fine of not more than five hundred
ddlars, or by both such fine and
imprisonment."

Note: The staff makes no recommendation to transfer this sectic




@ @
-8-

\since the acts proscribed will be dealt with in a revised

$1202: "A person who knowing it to be such:

1. Presents, or causes to be pre-
sented, a false or fraudulent claim, or
any proof in support of such a claim,
for the payment of a loss upon a
contract of insurance; or,

2. Prepares, makes or subscribes a
false or fraudulent account, certificate,
affidavit or proof of loss, or other

ccument or writing, with intent that
e same may be presented or used in
sipport of such a claim,

Is punishable by imprisonment for noet
mor® than five years, or by a fine of
not Ywore than five hundred dollars, or
by both such fine and imprisonment."

Note: The staff nakes no recommendation to transfer this
section since the ac¢ts proscribed will be dealt with in a

revised Penal Law.

$1203: "Any insuXance corporation, or any officer,
director or ayent thereof who shall issue or
circulate or cRuse or permit to be issued or
circulated in tkis state any illustration,
circular or statyment indicating that such
corporation can txansact in this state any
business of a charycter other than that
which it is authoriked to transact under
the certificate of ajNthority issued to it
by the superintendent\of insurance, shall
be guilty of a misdemeyjnor, and the superin-
tendent of insurance shill revoke the
certificate of authorityNof the corporation
or agent on a conviction fpor so offending."

Note: This section was added by Laws 13, Ch. 483. Insurance
Law §§126, 127, and 211 relate generally \to advertising and mis-
leading statements,

Recommendation: transfer Penal Law §1203 to\Insurance Law as

new section 40-~c.

§1204 ; "Any person who wilfully and knowindly

‘makes, circulates or transmits to anoth
or others any statement, or rumor, writté&n,
printed or by word of mouth, which is
untrue in fact and is directly or by infer
ence derogatory to the financial condition
or affects the solvency or financial
standing of any insurance corporation or

- other insurer doing business in this
state, or who knowingly counsels, aids,
procures, or induces another to start,
transmit or circulate any such statement
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or rumor, is guilty of a misdemeanor
punishable by a fine of not more than
one thousand dollars or by imprisonment

C 8o vhaem Lgiyeadh | o «haibly ‘
his section was added by Laws 1933, Ch. 254, (See

July 3, 1962 -2
PIMcQ/rc - g




STATE OF NEW YORK AUG 20 1

-

INSURANCE DEPARTMENT

123 WILLIAM ST

PETER WARD
DEPUTY SUPERINTEXDINT
ANO OEZNTRAL COUNBEL

NEW YORK 38

Angust 1, 1962

Hon. Peter J. HsQuillen

Assistant Counsel

Tomporary Commission on Revision of
the Ponal Iaw and Crimimal Code
Room 65%

155 Ieonard Street

Wow York, Hew York

Tn Reply Please Rofer to File Ho. 11,6212
Doar ¥r., MeQuillens | | |
- Rocodpt 18 acknowledged of your letlter to Superin-
tondent Thacher of Augmnst 13€11962 vith attached staff memo-

rapdum eoncorning the reloeation of sections of the Pemal
Lov dealing with insurance. ,

any possible eopfusion on the part of
the draftors of the leglslation to effoctuate the recom-
mopdations made, 4t is8 suggested that there he ealled to
thoir attention, the followlngs

(1), Concerning the tranafer of Penal Law Bll97-a
to the Insurance Law, appropriate adjustment of the wording
of the last paragraph will bo 1n order to elimimate the
portion deemod invelid by reasen of the degision in Pooplo V.
Monewso, 255 H.Y. %63, discussed inm the memorandum, and

(2). Conecerning the transfer of Popal Law £1200
to the Insurance Jaw, tho matier to be tramsferred should be
quoted in full 1psteoad of limiting sueh guotation to the
f£irst paragraph of the section as was done im the memorandumo
Reeonrse %g the legislative draftors Go the complete text of
Ponal ILaw 51200 will be necessary bto enable them %o fully

undorstand the discussion im the momoy andur
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Buperintendent Thacher im his letter of July 10,
1962 to Hemerable Righard J. Bartlett, Chairman, advised
that comeerning Pepal Iav 0$1200 he would be guided by the
finnl judgment of the Commissiom as to whother or rot sueh
scetion should Femain withim the Pemal Iaw or be tramsforred
to th® Insuranee law, It 1is assumed that im arriving at the
doeision made, the provigiems of that portiom of Penal Lav
61200 which have mot been guoted in the memoramdwn were fully
censidered.

In all other respeckts ve appear to be im accord.

Yo were pleased to be of assistance and assure
you of our continuimg eooperatiom.

Very truly yours,

@t@?'
RB/gh Boputy @mp@fkht@ndant and General Counsel




NEV YOEsda STATE TEMFORARY COMMISSIO&ON REVISION
OF' THE PENAL LAW AND CRIMINAL"CODE

STAFF RECOMMENDATION NO, 5

Penal Law Article 112, "Insurance," §§1190-1204,

§1190: "Any applicant, officer, agent, solicitor,
examining physician, surgeon or other person,
who knowingly or wilfully makes any false or.

 fraugulent statements or representations in '’
or with reference to any application for
membership or reinstatement or any other
documentary or other proof for the purpose
of obtaining or reinstating membership in
or benefit from any fraternal beneficiary
society, order or association, any corpora-
tion, association or society transacting the
business of life or casualty insurance or
both, upon the co-operative or assessment
plan, or a corporation for the insurance of
domestic animals, is guilty of a misdemeanor."

Note:s Insurance Law §149 relates generally to representations
by the insured, e. g., subdivision 2 reads: "No misrepresen~-
tation shall avoid any contract of insurance or defeat re-
covery thereunder unless Such misrepresentation was material.
No misrepresentation shall be deemed material unless know-
ledge by the insurer of the facts misrepresented would have
led to a refusal by the insurer to make such contracf."

Penal Law §1190 does not require matefiality.

Comments by Superintendent of Insurance: "Section 149 of the
Tnsurance Law relates to a statement made to the insurer

by, or by the authority of, the applicant for insurance, or

the prospective insured, at or before the making of the in-
surance contract as an inducement to the making thereof,

Section 1190 of the Penal Law is broader in its scope
in that it includes statements made, not only by the appli-
cant, but also by an officer, agent, solicitor, examining
physician, surgeon or other person. Further, it relates to
statements made not only at the time of application but also
when reinstatement is sought.

The Insurance Law provision is concerned primarily
with the effect of statements made upon the contract of in-
surance. The Penal Law provision deals with a form of
commercial fraud, the provisions of which should be perpetua-
ted. ‘ ' :

Integration of the provisions of Penal Law section
1190 into the Insurance Law appears feasible and desirable."

Recommendation: transfer Penal Law §1190 to Insurance Law
as new section 149-a.

§1191: “Any life insurance corporation or corporation
transacting the business of life insurance on the
co-operative or assessment plan doing business in
this state, or anv officer or agent thereof, whos:
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1. Makes any discrimination in favor of individuals
of the same class or of the same expectation of
1ife either in the amount of the premium charged or
in any return of premiums, dividends or other ad-
vantages: or,

2. Makes any contract for insurance or agreement
as to such contract other than that which is plainly
expressed in the policy issued; or,

3., Pays or allows, or offers to pay or allow as .
an ‘inducement to any person to insure, any rebate or
premium, or any special favor or advantage whatever,
in the dividends to accrue thereon or any inducement
whatever not specified in the policys or,

4. Makes any distinction or discrimination betwe=n
white persons and colored persons, wholly or partially
of African descent, as to the premiums or rates
charged for policies upon the lives of such persons,
or in any other manner whatever; or demands or re-
quires a greater premium from such colored persons
than is at that time required by such company from
white persons of the same age, seX, general condition
of health and prospect of longevity; or makes or re-
quires any rebate, diminution or discount upon the
amount to be paid on such policy in case of the death
of such colored persons insured, or inserts in the
policy any condition, or makes any stipulation whereby
such person insured shall bind himself, or his heirs,
executors, administrators and assigns to accept any
sum less than the full value or amount of such policy
in case of a claim accruing thereon by reason of the
death of such person insured, other than such as are
imposed upon white persons in similar cases, is
guilty of a misdemeanor, - Nothing in this section
shall be construed to require any corporation doing
business under article nine~b or fourteen of the in-
surance- law, which limits ‘and confines its business:
or membership to the members of a secret or fraternal
order or body, to insure or accept any individual
who is not a member of such secret or fraternal order
or body." B ' »

-

Note: Discriminative practices in the sale of insurance be-
cause of race, creed or religipn are covered in Insurance

Law §40 (10). And Insurance Law §5 provides that a violation
of any provision of this chapter, unless the same constitu-
tes a felony, shall’beka misdemeanor. Discriminatioh aﬁd
rebating prohibitions ére‘%bnﬁaihed in Insurance Law §§188
and 209,

Comments by Superintendent of Insurances "This section applies
to life insurance companies transacting business on the
cooperative or assessment plan. - It deals with discrimina-
tions and rebates in premiums and benefits and also with

discrimination between white persons and colored persons,
wholly or partially of African descent. ' ‘

The provisions thereof are amply covered by sections
40(10), 188 and 209 of the Insurance Law, Section 5 of the
Insurance Law constitutes an adequate penal provision for
violations of such sections.

No need appears for continuing in effect the provisions
of Penal Law section 1191,"

Recommendation: repeal Penal Law §1191. V/
: PR .
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§1192s "Any person acting as agent, sub-agent or broker
of a 1life insurance corporation doing business in
this state, except as agent soliciting or procuring
applications for industrial life insurance solely,
who solicits or procures applications for insurance
without first procuring a certificate of authority
from the superintendent of insurance, is guilty of a
misdemeanor."

Note: Insurance Law §§110-111 prohibit any person from act-

s o

ing as an insurance agent or broker without a license. Both
sections carry misdemeanor sanctions for a violation, and both
set forth detailed exceptions,

Comments by Superintendent of Insurance: "This section makes
TT a misdemeanor for any person to act as agent, sub-agent

or broker of a life insurance company doing business in

this state in soliciting or procuring applications for in-
surance without being licensed so to do by the Superintendent
of Insurance. ‘

The subject matter of this section is amply covered
by sections 110, 111, 113, 114 and 119 of the Insurance Law.
Section ® of the Insurance Law makes a violation of the pro-
visions of those sections a misdemeanor.

No need appears for continuing in effect the pro-
visions of Penal Law section 1192."

Recommendation: repeal Penal Law §1192. (See Penal Law
I e

§1198, infra.)

§1194 "Any agent, shipper or other person, representing
or acting for a marine insurance corporation doing
business in this state who:

1. Charges or receives, directly or indirectly
from any person for insurance of any property in
transit upon the canals of the state, any greater
sum than the regular rates of premium fixed by the
corporation for the insurance of such propertys; or,

5, Demands or receives upon any policy of in-
surance issued upon any such property for the business
of obtaining'such insurance, a sum of money, as com-
pensation or remuneration by way of salary, commission
or in any other capacity, which includes any case,
over fifteen per centum of the premium,

Is guilty of a misdemeanor.”

Note: Insurance Law §128 relates generally to marine in-

surance. Section 129 requires that an insurance broker's
right to compensation, other than commissions deductible from
premiums, be in writing. The historical note in McKinney's
Insurance Law indicates that §129 is based upon former §169(2)
which was restricted to marine insurance contracts.

Comments by Superintendent of Insurance: "This section
Telates to overcharges by any agent, shipper or other person
acting for a marine insurance company for insurance of prop-
erty in transit upon the canals of the state. Derived from

former section 577-e of the Penal Code enacted in 1881, it
is limited in its application to insurance of property solely
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transported upon the canals of this state. Since the
enactment of such section, shipments via the canals
of this state have materially decreased in volume

and marine coverage for such shipments represents

an insignificant volume of business.

Reference is made in the material enclosed with
Assemblyman Bartlett's letter of March 1i3th to
section 129 of the Insurance Law. That section deals
solely with a broker's right to extra compensation
based upon a written agreement and is inapplicable
to agents. The department, however, has ample power
to discipline agents for improper conduct, ILts
authority to proceed against insurers indirectly
affords a means to deter improprieties of non-
licensees acting on behalf of insurers.

No need to continue the provisions of Penal Law
section 1194 is apparent,"

The National Board of Fire Underwriters submitted the follow-
ing comments "We have checked with marine interests and they
advise us that the situation which this section was designed
to correct no longer exists and probably never will recur."

Recommendation: repeal Penal Law §1194.

§1195: "Any officer or agent of a corporation organized

for the insurance of domestic animals whos

1. Refuses to make any report or perform any duty
required by law; or, : *

2. Intentionally makes any false or fraudulent
statement or report,

Is guilty of a misdemeanor punishable by a fine
of not less than one hundred or more than five
hundred dollars.”

Mote: Insurance Law §46(11) lists animal insurance as among

s s et

the kinds of insurance which may be authorized in this state,
and §§311(1) (a), 316(1) provide that stock and mutual
casualty insurance and surety éompanies may do this kind of
insurance business.

Comments by Superintendent of Insurance: "This section makes
Tt a3 misdemeanor for an orfficer or agent of a corporation

for the insurance of domestic animals to (1) refuse to make

any report or perform any duty required by law, or (2) in-
tentionally make any false or fraudulent statement or report.

For such conduct, an agent may be subjected to
disciplinary action pursuant to section 117 of the Insurance
Law. Although no section of the insurance statute provides
a direct procedure against an officer of an insurance com-
pany for the conduct described, there are available procedures
against the company which could be resorted to in order to
bring about corrective action.’

Retention of this statutory provision is deemed un-
necessary from an insurance point of view, However, the
Commission may wish to study this matter further to determine
if the section still has a purpose apart from insurance."

Recommendation: repeal Penal Law §1195.

otrrrer——
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§1196: "Any officer, manager, director or agent of a
casualty insurance corporation upon the co-operative
or assessment plan, organized under the laws of this
state, who transfers its risks or assets or any part
thereof to or reinsures its risks or any part thereof,
in any insurance corporation or association of another
state or country which is not, at the time of such ‘
transfer or reinsurance authorized by law to do in-
surance business in this state, is guilty ¢f a mis~
demeanor, "

Note: Insurance Law §77 provides when an insurer ls authori-

zed to do an insurance business in this state, it may re-
insure its risks and policy liabilities in another insurer.

Comments by Superintendent of Insurances "Section 1196 of
the Penal Law prohibits cooperative associations from trans-
ferring to and reinsuring risks in unauthorized foreign
corporations.

Section 365 of the Insurance Law specifically deals
with the right of a cooperative fire insurance company to
reinsure subject to the applicable provisions of section
77 of such statute. The latter section deals with the
question of reinsurance, is broad in scope and applies to
"Every insurer authorized to do an insurance business in
this stateyeeeee'

Although section 5 of the Insurance Law makes every
violation of such statute a misdemeanor unless it constitu-
tes a felony, the specificity of the language of Penal Law
section 1196 would appear to have a deterrent effect if set
forth in detail in the Insurance Law,

/ Perpetuation of the provisions of Punal Law section
1196 appears to be desirable and such may be accomplished by
integration into the Insurance Law."

Recommendation: transfer Penal Law §1196 to Insurance Law
R i

as new section 77-a.

§1196-a: "Any officer or director of a life or casualty
insurance corporation upon the co-operative or
assessment plan or of a fraternal beneficiary society,
order or association, who shall sell his position as
such officer or director for any money or valuable
consideration, or who shall accept or receive,
directly or indirectly, any money or valuable con-
sideration for his resignation as such officer or
director, shall be guilty of a felony if the money
or valuable consideration accepted or received for
the sale or resignation of such position as officer
or director shall be more than five hundred dollars,
and, if a less amount, shall be guilty of a misdemeano

Note: Insurance Law §78 relates generally to directors and
officers, e. g., it provides, inter alia, that no director
or officer of an insurer doing business in this state shall
receive, in addition to his fixed salary or compensation, ar
money'or valuable thing for negotiating or aiding in any

purchase or sale of property or loan, made by such insurer.

v
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Comments by the Superintendent of Insurance: "This section
applies to the sale of his office or resignation therefrom
for any money or valuable consideration by an officer or
director of a life or casualty insurance corporation upon
the cooperative or assessment plan or of a fraternal benefit
society, order or association., If the consideration for
such exceeds $500 it constitutes a felony., If less, the
offender is guilty of a misdemeanor.

Such section is analagous to sections 499, 500 and
501 of the Insurance Law which prohibit the payment cf any
fee, commission or compensation to any director, officer or
member of a company for aiding, promoting or assisting in a
consolidation and makes it a felony for violating sectioun
499 or for making a false affidavit pursuant thereto, Sectior
78 of the Insurance Law is limited to conflict of interest
situations,

The provisions of Penal Law section 1196~a are salu-
tary and not otherwise covered by the Insurance Law, Such
provisions should be perpetuated in the Insurance Law."

Recommendation: transfer Penal Law §1196-a to Insurance

Law as new section 78-a.

§1197: "Any officer, agent or vepresentative of a corpora-
tion, association, or society doing a life or casaulty
insurance business or both, upon the co-operative or
assessment plan, whos .. .. ~

"1. Neglects or refuses to perform any duty required
of him by laws or '

2, Intentionally makes any false or fraudulent
statement or report; or, '

3. Refuses to permit the superintendent of in~
surance or any examiner duly authorized by him for the
purpose, to make an examination of the condition and
business, books, phpers and vouchers of any such
corporation, association or society; or ;

4, Thirty days after any such corporation has
been notified by the superintendent of insurance to
designate some person residing in the same city,
village or town where the principal business office
within the state of such corporation is located, as
a person upon whom service of legal process and
papers may be made, as provided by law, collects any
money or issues any certificate in carrying on such
business, during the failure of such corporation to
designate such person; or,

5, Being within this state the agent or Tepresen-
tative of any such corporation, association or
society, which has neglected or refused to comply
with any duty imposed upon it by law, or which has
failed or neglected to procure from the superinten-
dent of insurance the certificate of authority to
transact business within this state, as provided by
law, acts as such agent, during such period of de~-
fault, oo

Is guilty of a misdemeanor."”

Note: The organization, licensing and corporate procedure of
insurers aré set forth in Artiéle IV of the Insurance Law.
Some of the poWers of the Superintendent of Insurance are
set forfh in Article III, Subdivisions 1 and 2 of Penal Law

§1197 are perhapé duplicated by Insurance Law‘§5_(Every
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violation of any proviéion of this chapter shall...be a
misdemeanor”); Subdivision 3 is duplicated corewaat [S3%
Insurance Law §24(3) (failure to produce any 2::ks. peyews
or records is a misdemeanor). Subdivision 4 co.neerns service
of processs Insuréhce Law §§59, %9-a contain a comprehensive
plan for the serviée of proceéé on the Superinten<en:. Sub-
division ® relates to agents and representativo:. thig sub-
ject is dealt with at length in Insurance Law Article VI,
"Agents, Brokers apd Adjusters,"
Commants by Superintendent of Insurance: "This section deals
with specified misconduct of officers and agents of zo-

operative insurance companies,[There is no present day nead
for the provisions of Penal Law section 1197.]

See discussion of Penal Law section 1195."

Recommendation: repeal Penal Law section 1197,
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§1197-as "E\.y director of an insuranc.orporatimn who:
1. TIn case of the fraudulent iInsolvency of such
corporation, shall have participated in such frauds
or

2. Wilfully does any act as such director wilch
is expressly forbidden by statute, or wilfully omits
to perform any duty imposed upon him as such director
by statute,

Is guilty of a misdemeanor, if no other punish-
ment is prescribed therefor by law.

The insolvency of an insurance corporaticn is
deemed fraudulent unless its affairs appear upon
investigation to have been administered fairly,
legally and with the same care and diligence that
agents receiving a compensation for their services
are bound, by law, to observe,"

Note: This section was added by Laws 1939, Ch. 185, §7, and

is patterned after Penal Law §297.

Comments by Superintendent of Insurance: "This section deals
with misconduct by directors of insurance companies. Spec~
ifically, it makes it a misdemeanor for such a director to
(1) participate in a fraudulent insolvency of the company,
or (2) wilfully do an act forbidden by statute, or (3)
wilfully omit to perform a duty imposed upon him by statute.

Such provisionslafford a direct approach acainst
an offending director and avoid the necessity of resortina
to procedures against the company.

Section 536 of the Insurance Law deals with

_voidable transfers and makes a director, amona others, ac-

countable therefor. Penal Law 1197-a is broader in scope
and retention of its provisions appears desirable.

In People v. Mancuso, 255 N.Y, 463, there vas
considered a provision of secion 297 of the Penal Law which,
except for its reference to a bankinc institution instead
of an insurance corporation, is repeated verbatin in the
last paraqraph of section 1197-a of that statute. The
court held that to the extent that the provision esiabiished
a presumption of fraud in favor of the people, it ie¢ arbi-
trary and void but to the extent that it established a
definition of a fraudulent insolvency, it is valid.

The nature of the provisions are such that they
may readily be intearated into the Tnsurance Law, Appro-
priate adjustment of the wordino of the last paracraph to
eliminate the invalid portion would appear to be in order.”

Recommendation: Transfer Penal Law §1197-a to Insurance

Law as new section A8.

§1198: "Any acent of a fire or marine insurance corpora-
tion, incorporated by or existina under the aovern-
ment or laws of another country than the United
States, and doinc business in this state, who 1issues
any policy of insurance after havina been notified
by the superintendent of insurance that the certif-
icate of such corporation to do business within this
state has been revoked, is auilty of a misdemeanor.'

Mote: Tnsurance Law §112 prohibits a person from actina for

or aiding unlicensed or unauthorized insurers. A violation
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of this section constitutes a misdemeanor under Tnsurance
Law §5.

Comments by Superintendent of Tnsurance: "This section
makes it a misdemeanor for an aacent of an alien insurer
whose authorization to do business in this state has been
revoked to issue any new policy after notice of such re-
vocation.

The substance thereof is adequately covered by
section 112 of the Insurance Law, Section 5 makes a viola-
tion thereof a misdemeanor and section 117 confers discip-
linary powers upon the Superintendent.,

No need for retention of the provisions ‘of Penal
Law section 1198 is apparent."

Recommendation: repeal Penal Law §1198. (See Penal Law
\ .
§119°, supra.)

§1199: "Any person actina for himself or for others, who
solicits or procures, or aids in the solicitation or
procurement of policies or certificates of insurance
from, or adjusts losses or in any manner aids the
transaction of any business for, any foreion insurance
corporation, which has not executed and filed in
the office of the superintendent of insurance, a
written appointment of the superintendent to be the
true and lawful attorney of such corporation in and
for this state, upon whom all lawful process in any
action or proceedina anainst the corporation may be
served, is aquilty of a mi.sdemeanor. "

Notes: Insurance Law §59 provides that no insurer shall
be authorized to do insurance business in this state unless
there is filed a power of attorney appointinc the Superinten-
dent to receive process. And §112 prohibits a perscn from
actina for or aidina unauthorized insurers. (See Inzurance
Law §5, supra.)

Comments by Superintendent of Insurance: "This section
makes it a misdemeanor for any person to solicit, procure
or aid in the solicitation or procurement of insurance
policies, or to adjust losses or in any manner atid in the
transaction of any insurance business for any foreian
insurance corporation which has not executed and filed with
the Superintendent a written desicnation of the Superinten-
dent as its true and lawful attorney to receive service of
process.

Section 59 of the Tnsurance Law requires the
filino of such a desianation as a condition to authorization
to transact or continuance of an insurance business in this
state. Subsection 4 thereof requires that the power of
attorney be of indefinite duration and bindino upon success-
or companies.

_ Licenses ‘of foreian companies expire on June
30th of each year. The Superintendent may refuse a renewal
if in his judoment such refusal is in the public interest
or he mav suspend or revoke the license of a foreion-
insurer, after notice and hearino, upon a findina of non-
compliance with any requirement of the Insurance Law, (Sec-
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X Section 112 of the Insurance Law prohikits act-
ing for or aiding unauthorized insurers other than fox
specified exceptions.

Secion 123 of the Insurance Law prchilits
adjustment of losses on behalf of an insurer unless the
person acting as an adjuster is appropriately licensed o1
is other wise excepted for 'such requirement.

In spite of this described coverage ¢ ihs Tendl
Law provisions by existing provisions of the Insuran.e Law,
integration of the provisions of Penal Law sectioi Li97 into
the Insurance Law is feasible and desirable at this time.
Section 122 permits placement of insurance, under spacified
conditions, with unauthorized insurers. It would be in-~
appropriate to eliminate any statutory controls the depart-
ment has with respect to coverage by unauthorized insurers.”
The $uperintendent observed that the staff Note "agpears to
overiook the fact that customers of excess line brokers are
insured with unauthorized companies and statutory provision
for such companies' appointment of a staturory agent for
service of process is beneficial to such customers. I
accordingly recommend that it {Penal Law §1199. b2 trans-
ferred to an appropriate section of the Insurarnce Law. "

Recommendation: transfer Penal Law §1199 to Insurarce Law

as new section 59-b.

§1200 "Any person knowingly receiving any rebate or
allowance or deduction from any premium, or eny
valuable thing, special favor or advantage whatever
as an inducement to take any policy of life insur-
ance, not specified in the policy is guilty cf a
misdemeanor."

Note: Penal Law §1191, supra, prohibits payment of mebates
by certain insurers. Penal Law §1200 prohibits the ceceipt
of rebates by anyperson taking a policy of life insurznss2,
Insurance Law §188 prohibits both the payment and vaceipt of
rebates. See Insurance Law'§5 and §25 (immunity provision).

Comments by Superintendent of Insurance: "This section re-
Tates to the receipt of rebates, or any valuable thing,
special favor or advantage not specified in the policy as
amiinducement to taking any policy of life insurance. A

1953 amendment thereof provides that a court, magistrate or
grand jury, in any proceeding before it for a violation of
this section, may confer immunity in accordance with section
2447 of the Penal Law.

Sections 188 and 209 of the Insurance Law pro-
vide safeguards against rebating. Section 25 of the Insurance
Law provides for the granting of immunity by the Superinten-
dent in accordance with Penal Law section 2447 in connection
with proceedings before this department. The 1953 amendment,
however, provides for the granting of immunity pursuant to
Penal Law 2447 by a court, magistrate or grand jury. Such
is more encompassing than the Insurance Law provision and
reflects legislative thinking as recently as 1953, WNere
this section repealed there would be serious doubt as to
the right of a court, magistrate or grand jury to grant
immunity in a hearing involving receipt of a rebate, etc,
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Section 1200 should be retained in the Penal
Law." Subsequently the Superintendent wrotes "Whether
or not Secion 1200 should remain within the Penal Law as
an item relating primarily to criminal proceedings or be
transferred to the Insurance Law is a matter as to which
I shall be guided by the final judgment of the Commission.,"

Recommendations Ezansfer Penal Law §1200 to Insurance Law

as new section 40-a.

§1201: "p person who, with intent to defraud or pre-
judice the insurer thereof, wilfully burns, or in
any manner injures OT destroys property not included
or described in section fifteen hundred and six,
which is insured at the time against loss or damage
py fire or by any other casualty, under such cir-
cumstances that the offense 1is not arson in any of
its degrees, is punishable by imprisonment for not
more than five years, or by a fine of not more than
five hundred dollars, or by both such fine and
imprisonment." S

Note: The staff makes no recommendation to transfer this
section since the acts proscribed will be dealt with in a
revised Penal Law.

§1202: "A person who knowing 1t to be' such:

1. Presents, or causes to be presented, a
false or fraudulent claim, or any proof in support
of such a claim, for the payment of a loss upon a
contract of insurances OT,

2, Prepares, makes OT subscribes a false or
fraudulent account, certificate, affidavit or proof
of loss, or other document or writing, with intent
that the same may be presented or used in support of
such a claim,

Is punishable by imprisonment for not more than
five years, or by a fine of not more than five
hundr%d dollars, or by both such fine and imprison-
ment.

Note: The staff makes no recommendation to transfer this
section since the acts proscribed will be dealt with in a
revised Penal Law,.

§1203: "Any insurance corporation, or any officer,
director or agent thereof who shall issue or
circulate or cause or permit to be issued or
circulated in this state any illustration, circular
or statement indicating that such corporation can
transact in this state any business of a character
other than that which it is authorized to transact
under the certificate of authority issued to it
by the superintendent of insurance, shall be guilty
of a misdemeanor, and the superintendent of insuranc
shall revoke the certificate of authority of the
corpgration or agent on a conviction for so offend-
ing. : :

Note: This section was added by Laws 1913, Ch, 483, Insur-
ance Law §§126, 127, and 211 relate generally to advertisinc

and misleading statements.
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Comments by Superintendent of Insurance: "This section pro-
hibits an insurance company, or any director, officer or
agent thereof from advertising that the company can transact
in this state any business of a character other than as
authorized by its certificate of authority. It empowers

the Superintendent to revoke the certificate of authority

of a company or agent on a conviction for so offending.

Sections 97, 126, 127 and 211 of the Insurance
Law deal with misleading advertising but fail to pinpoint
with specificity an offense of the type spelled out in
Penal Law section 1203, Further, the Superintendent is
specifically authorized to revoke a company's license upon
a conviction for the offense described.

The provisions of Penal Law section 1203 are
salutary and should be perpetuated, Such may readily be
integrated into the Insurance Law."

Recommendation: Penal Law §1203 to Insurance Law

transfer
as new section 40-b,

§1204: "Any person who wilfully and knowingly makes,
circulates or transmits to another or others any
statement, or rumor, written, printed or by word of
mouth, which is untrue in fact and is directly or by
inference derogatory to the financial condition ox
affects the solvency or financial standing of any
insurance corporation or other insurer doing business
in this state, or who knowingly counsels, aids, pro-
cures, or induces another to start, transmit or
circulate any such statement or rumor, is guilty of
a misdemeanor punishable by a fine of not more than
one thousand dollars or by imprisonment for not
more than one year, or both.,"

Note: This section was added by Laws 1933, Ch. 254, (See
Insurance Law §§127, 211.)

Comments'by Superintendent of Insurance: "This section
makes it a misdemeanor for any person to disseminate false -

or derogatory statements or rumors as to the financial con-
dition or solvency of an insurance company.

Sections 97, 126, 127 and 211 of the Insurance
Law deal with false advertising by companies, agents,
brokers or representatives., Penal Law section 1204 does not
appear to contemplate advertising. It is aimed at malicious
attacks by any person upon the financial status of an
insurance company. Such may result in irreparable loss or
damage to a company and to its policyholders. ‘

; The perpetuation of the provisions of this
section appears desirable and such may readily be inte~-
grated into the Insurance Law.'

Recommendations ﬁfgnsfer Penal Law §1204 to Insurance Law as

new section 40-c.

PIMcQ/pjc &cd
August 10, 1962




MEMORANDUM NO, 6

Pengl Law Article 120, "Labor," §71270-1279.

This article of the Penal Law contains eight sections, all mis-

demeanors, (51277, relating to construction of buildings, was

repealed by Laws 1962, Ch. 451.)

§1270 ‘A person:

1. Refusing to admit the industrial commissioner, or any
person authorized by him, to a mine, tunnel or quarry, and
to each and every part thereof, for the purpose of examina-
tion and inspection; or,

2. Neglecting or refusing‘to comply with the provisions of
article fifteen of the labor law upon written notice of the
industrial commissioner.

Is guilty of misdemeanor, and upon conviction therefor shall
be punished by a fine of not less than fi fty dollars, or by
imprisonment for not less than thirty days. -

Note: Labor Law §435 provides that noncompliance with Article 15

is a misdemeanor punishable by a fine of not less than $250.00
or by imprisonment for one year or both,

Comments by Industrial Commissioner:

It is my belief that Section 1270 of the Penal Law servas
no useful purpose and that it should be repealed,

Subdivision 1 of Section 1270 makes it a crime for any
person to refuse to admit the Industrial Commissioner to a mine,
tunnel, or quarry for the purpose of inspecting the premises.
There is no need for such a provision. In the absence of a
specific provision authorizing the Industrial Commissioner to
inspect factories, construction sites, mercantile establishments
or places of public assembly, the Industrial Commissioner
inspects such places under Section 31 of the Labor Law; Section
32 of the Labor Law prohibits the interference with such inspec-
tions; the violation of these sections is a crime under Section
1275 of the Penal Law., These same sections suffice to assure
adequate investigations of mines, tunnels, and quarries.

Subdivision 2 of sSection 1270 of the Fenal Law makes it a
crime for any person to fail to comply with the provisions of
Article 15 of the Labor Law. The failure to so comply with
Article 151is also a violation of Section 436 of the Labor Law
which is a penal section. The penalties contained in the two
sections are inconsistent and it is my belief that Section 436
of the Labor Law should remain undisturbed.

For these reasons I recommend the repeal of Section 1270 of
the Penal Law, -

Recommendation: repeal Penal Law §1270,

PR

§1271 Any person or corporation:

1. Who, contracting with the state or a municipal corpora-
tion, shall require more than eight hours work for a day's
labor; or,
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2. Who shall require more than ten hours labor, including
one~half hour for dinner, to be performed within twelve con-
secutive hours, by the employees of a stireet surface and
elevated railway owned or operated by corporations whose main
line of travel or routes lie principally within the corporate
limits of cities of more than one hundred thousand inhabitantc;

3. Who shall require the employees of a corporation owning
or operating a brick yard to work contrary to the requirements
of section one hundred and sixty-three of the labor law; or,

4. Who shall require or permit any employee engaged in or
connected with the movement of any train of a corporation
operating a line of railroad of thirty miles in length, or over,
in whole or in part within this state, to remain on duty more
than sixteen consecutive hours; or to require or permit any
such employee who has been on duty sixteen consecutive hours to
go on duty without having had at least ten hours off duty; or to"
require or permit any such employee who has been on duty sixteen
hours in the aggregate in any twenty-four hour period to con-
tinue on duty or to go on duty without having had at least eight
hours off duty within such twenty-four hour period; except when

. by casualty occurring after such employee has started on his
trip, or by unknown casualty occurring before he started on his
trip, and except when by accident or unexpected delay of trains
scheduled to make connection with the train on which such
employee is serving, he is prevented from reaching his terminalj;

Is guilty of a2 misdemeanor, and on conviction therefor shall
be punished by a fine of not less than five hundred nor more
than one thousand dollars for each offense,

Comments by Industrial Commissioner:

It is my belief that subdivision 1 of Section 1271 of the
Penal Law should be transferred to the Labor Law where it should
become part of Section 220, and that subdivision 2, 3 and 4 of
Section 1271 of the Penal Law should be repealed,

Subdivision 1 of Section 1271 makes it a crime for a person
who contracts with the state or a municipal corporation to
require an employee to work more than eight hours a day. Regu-
lation of the hours of labor of employees of persons who contract
with the state or municipal corporations is a function of Section
220 of the Labor Law, Subdivision 2 of that section prohibits
more than eight hours work on any day except under emergency
conditions where permission is granted by the Industrial Commis-
sioner, Although subdivision 3 of Section 220 makes it a crime
for an employer to fail to pay his employees the prevailing rate
of wage as prescribed by the Industrial Commissioner, subdivision
2 of the section has no penal provision relating to working more
than eight hours a day in the absence of permission from the
Industrial Commissioner,

I, therefore, recommend that subdivision 1 of Section 1271
be repealed, and that subdivision 2 of 3Section 220 of the Labor
Law be amended by adding at the end of the subdivision a sentence
to read substantially as follows:

Any person or corporation contracting with the state or a
public benefit corporation, or a municipal corporation, or
2 commission appointed pursuant to law that shall require
more than eight hours work for a day's labor, unless other-
wise permitted by law, is quilty of a misdemeanor, and upon
conviction therefor shall be punished by a fine of not iess
than five hundred dollars nor more than one thousand dollars
for each offense.
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Subdivision 2 of Section 1271 which relates to hours of
work on street railroad is virtually identical to Section 164 of
the Labor Law. The only significant difference is that the .
Labor Law provision has an exception for emergencies, Subdivi-
sion 3 of Section 1271 of the Penal Law which relates to the
hours of work in brick yards is virtually identical to Section
1563 of the Labor Law. Subdivision 4 of Section 1271 of the Penal
Law which relates to hours of work on steam railroads is :
virtually identical with Section 165 of the Labor Law. Violatio:
of these three sections of the Labor Law is punishable under
Section 1275 of the Penal Law. The penalty provided in Section
1275 of the Penal Law is smaller than the penalty contained in
Section 1271 of the Penal Law, but is adequate,.

I, therefore, believe that these three subdivisions of
Section 1271 of the Penal Law are unnecessary.

§1272 Each person, copartnership, corporation or joint-stock
association carrying on a business by lease or otherwise, who
does not pay the wages of all his or its employees in accord-
ance with the provisions of the labor law is, and the officers
of any such corporation who knowingly permit the corporation
to violate the labor law by failing to pay the wages of any
of its employees in accordance with the provisions thereof are
guilty of a misdemeanor, and upon conviction therefor, shall
be fined not less than one hundred nor more than ten thousand
dollars or imprisoned for not more than one year, or punished
by both such fine and imprisonment,for each such offense. An
indictment of a person or corporation operating a steam
surface railroad for an offense specified in this section may
be found and tried in any county within the state in which
such railroad ran at the time of such offense., (Am, L. 1941
ch. 809, in effect July 1,)

Comments by Industrial Commissioner:

Section 1272 of the Penal Law is one of the most useful
tools of the Department of Labor in connection with its enforce-
ment of Article 6 of the Labor Law relating to wage provisions,
You are correct in your recommendation that it should be the
final section of Article 6. In effecting this transfer, the
language of Section 1272 of the Penal Law should not be changed.

Recommendation: transfer Penal Law §1272 to Labor Law 2s new

QM et
section 199-d. ‘ o
§1274 A person connected with or employed in a free public employ

ment bureau, who shall charge or receive directly or indirect:
any fee or compensation from any person applying to such
pureau for help or employment, is guilty of a misdemeanor.

Comments by Industrial Commissioner:

I believe that Section 1274 of the Penal Law which makes it
a crime for a fee to be charged in connection with services -
rendered by free public employment bureau has a place in the
Labor Law as new Section 635 of that law. As such, it would be
part of Title 9 of the Unemployment Insurance Law. The Unemploy
ment Insurance Law regulates the Division of Employment, includi
its placement service. Title 9 relates to penalties and misde-
meanors.

Recommendation: transfer Penal Law §1274 to Labor Law as new
W

=7

section 636.
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§1275 Any person who violates or does not comply with any
~ provision of the labor law, any provision of the industrial

code, any rule, regulation or lawful order of the department
of labor, industrial commissioner or industrial board, and
any person who knowingly makes a false statement in or in
relation to any application masde for =n employment certificate
as to any matter required by the lsbor law to appear in any
affidavit, record, transcript or certificate therein provided
for, is guilty of a misdemeanor and upon conviction shall be
punished, except as in this chapter or in the labor law other-
wise provided, for a first offense by a fine of not more than
fifty dollars; for a second offense by a fine of not less
than fifty nor more than two hundred and fifty dollars, or by
imprisonment for not more than thirty days or by both such
fine and imprisonment; for a third offense by a fine of not
less than two hundred and fifty dollars, or by imprisonment
for not more than sixty days, or by both such fine and
imprisonment. (Am, L., 1940 ch, 388, in effect Apr. 10.)

Comments by Industrial Commissioner:

I agree that Section 1275 of the Penal Law should be made
part of the Labor Law, but do not believe that it should be made
Section 850, Section 850 of the Labor Law is not a vacant
section. Moreover, Section 1275 of the Penal Law which is the
most useful tool in enforcing the Labor Law should be made part

-of the general provisions of the Labor Law. At present, Section
213 of the Labor Law relates to criminal prosecution and author-
izes the Attorney General to prosecute any violations of the
Labor Law, Section 1275 of the Penal Law belongs alongside of
this provision. ‘

I recommend that the present Section 213 of the Labor Law
be renumbered Section 214 and that Section 1275 of the Penal Law
be transferred to the Labor Law with its present language intact
and that it be made new Section 213 of the Labor Law,

Recommendation: transfer Penal Law 351275 to Labor Law as new

section 213, renumbering present Labor Law section 213 as

section 214,

§1276 A person or corporation employing or directing another to
do or perform any labor in the erection, demolition,
repairing, altering or painting, any house, building or struc-
ture within this state, who knowingly or negligently furnishes
or erects or causes to be furnished or erected for the per-
formance of such labor, unsafe, unsuitable or improper
scaffolding, hoists, stays,; ladders or other mechanical ,
contrivances; or who hinders or obstructs any officer detailed
to inspect the same, destroys or defaces any notice posted
thereon, or permits the use thereof after the same has been
declared unsafe by such officer contrary to the provisions of
article ten of the labor law, is guilty of a misdemeanor.

Comments by Industrial Commissioner:

Your proposal was that Section 1276 of the Penal Law be trans-
ferred to the Labor Law where it should become new Section 243.

I believe that Section 1275 of the Penal Law which makes the
furnishing of insecure scaffolding a crime should be repealed.
Chapter 450 of the Laws of 1952 updated the substantive provisions
relating to the enforcement of safety standards for scaffolding.
This involved the repeal of Section 240, subdivision 4 of the
Labor Law, specifically releating to scaffolding. At present the
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Department of Labor is empowered to enforce safety standards wviith
regard to scaffolding by injunctions under new Section 200 of the
Lapor Lavi, Penal enforcement is under Section 1275 of the Penal
Law (which, as has been suggested, should become Section 213 of
the Labor Law). ‘

Section 1275 of the Penal Law is, therefore, unnecessary!

Recommendation: repeal Penal Law §1276.

§1278 Any person who represents himself or herself to be a member
of, or who claims to represent a labor organization which does
not exist within the state, at the time of such representation,
or who has in his or her possession a credentizal, certificate
or letter of introduction bearing a fraudulent seal, or
bearing the seal of a labor organization which has ceased to
exist, and does not exist at the time of such representation,
and attempts to gain admission by the use of said credential,
certificate, letter of introduction, as a member of any con-
vention, or meeting of representatives of labor organizations
of the state, shall be guilty of = misdemeanor and upon con-
viction thereof shall be punishable by a fine of not less than
twenty dollars nor more than fifty dollars, and imprisonment
for not less than ten days nor more than thirty days in the
jail of the county wherein such conviction is had, or by both
such fine and imprisonment, f

Comments by Industrisl Commissioner:

Your proposal was that Section 1278 of the Penal Law be trans-
ferred to the Labor Law where it should become new Section 209-b.

I concur in your recommendation that Section 1273 of the
Penal Law which relates to fraudulent representation in labor
organizations be transferred to the Labor Law where it should
follow 3Section 209 of the Labor Law, I believe that it should
become Section 209-a., My reason for not recommending that it
become Section 209-b will be obvious from my comment on the next
proposal, ~

Recommendation: transfer Penal Law §1278 to Labor Law as new
;\ww/

section 209-a,

§1279 An employer of labor may adopt a badge, or other insignia
of identification, to be worn or displayed by the employees
for the purpose of identification while upon the premises of
the employer and post a notice of the adoption of such badge,
or insignia, near the main entrance of such premises. Such
employer shall deposit with the industrial commission a
replica of such badge or insignia, and such commission shall,
if such badge or insignia be distinctive, issue to such
employer a certificate authorizing the use thereof for the
purposes of this section. Any person who, after the approval
and adoption of such badge, or insignia, and posting of such
notice, without authority or permission of the employer
adopting the same, wilfully wears such badge, or displays such
insignia, or any facsimile or any imitation thereof, or uses
the same to obtain admittance to or remain upon the premises
of the employer, is guilty of a misdemeanor.

Comments by Industrial Commissibner:

Your proposal was that Section 1279 of the Penal Law be trans-
ferred to the Labor Law where it should become new Section 209-a.

I do not believe that this section belongs in the Labor Law.




Sections 208 and 209 of the Labor Law relate to the misuse of
union labels, The proposed Section 209-a of the Labor Law
relates to misrepresentation of an individual as being a union
representative, Section 1279 of the Penal Law does not relate
to a similar misrepresentation; rather it relates to the power
of an employer to adopt an insignia in order to protect him and
his products. As such it does not belong in the Labor Law, but
should be transferred to the General Business Law.

Recommendation: +transfer Penal Law §1279 to the General Business

Law,

§1891 A person who applies, or causes to be applied, to 2 steam

boiler a higher pressure of steam than is allowed by law, or
by the inspector, officer or person authorized to limit the
pressure of steam to be applied to such boiler, is guilty of
a misdemeanor.

§1893 An engineer or other personkhaving‘charge of a steam boiler,

§962

steam engine, or other apparatus for generating or employing
steam, employed in a rallway, manufactory, or other mechanical
works, who, wilfully or from ignorance or gross neglect,
creates or allows to be created such an undue quantity of steam
as to burst the boiler, engine or appsratus, or cause any
other accident whereby human life is endangered, is guilty of

a misdemeanor, : ‘

Comments by Industrial Commissioner:

Your proposal was that Sections 1891 and 1893 of the Penal Law be
transferred to Article 17 of the Labor Law. .

I believe that these sections of the Penal Law should be
repealed. At any rate, these sections which relate to steam
boilers have nothing to do with Article 17 of the Labor Law which
is concerned with places of public assembly, Steam boilers are
regulated by the Department of Labor under Section 204 of the
Labor Law and under Industrial Code Rule No. 14 which was
promulgated thereunder. Violations of Section 204 of the Labor
Law and of Industrial Code Rule No, 14 are a crime under Section
1275 of the Penal Law,

The specific criminal provisions contained in Sections 1891
and 1893 of the Penal Law are unnecessary and should be repealed,

Recommendation: repeal Penal Law .§§1891 and 1893,

1. As used in this section, the term "person" shall include
any firm, partnership, association, corporation or group of
persons, ‘

2. Wwhenever any workmen who is engaged to perform labor shall
be promised an agreed rate of wages for his services, be such
promise in writing or oral, it shall.be unlawful for any person,
either for himself or any other person, to request, demesnd, or
receive, either before or after such workman is engaged, a
return, donation or contribution of any part or all of said
workman's wages, salary, or other thing of value, upon the
statement, representatlion, or understanding that failure to
comply with such request or demand will prevent such workman
from procuring or retaining employment. Further, any person
who directly or indirectly aids, requests or authorizes any
other person to violate any of the provisions of this section
shall be guilty of a violation of the provisions of this section.

3. Whenever an agreement between a bona fide labor organiza-
tion and an employer or an association of employers requires
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that workmen shall be paid an agreed wage or rate of wages for
their services, it shall be unlawful for any person, either for =
himself or any other person, to request, demand or receive,
either before or after such workman is engaged, that such workman
pay back, return, donate, contribute or give any part or all of
said workman's wages, salary, or thing of value, to any percon,
upon the statement, representation or understanding that failure
to comply with such request or demand will prevent such workman
from procuring or retaining employment, and any person who
directly or indirectly aids, requests or authorizes any other
person to violate any of the provisions of this section shall be
guilty of a violation of the provisions of this section,

4, The provisions of this section shall not apply to any agent
or representative of a duly constituted labor organization acting
in the collection of dues or assessments of such organization.

5. A violation of the provisions of this section shall consti-
tute a misdemeanor. (Am, L., 1939 ch., 851, in effect June 13.)

Comments by Industrial Commissioner:

Your proposal was that Section 9462 of the Penal Law go into
Article 6 of the Labor Law,

I agree in your recommendation that Section 962 of the Penal
Law which makes it a crime for an employer to demand a "kick-back”
of wages should be transferred to Article 6 of the Labor Law and
believe that it should become Section 199-c of such law,

Although the Department of Labor is presently not authorized
to enforce Section 6562 of the Penal Law and its transfer to the .
Labor Law would effect a substantive change by empowering the
Department of Labor to enforce it hereinafter, the Department of
Labor believes that it can undertake this responsibility within
the present budgetary setup and without any great inconvenience,

In effecting the transfer, however, the language of Section
962 of the Penal Law should be amended by repealing subdivision 5
thereof. Subdivision 5 of Section 962 of the Penal Law is the
penalty provision and as part of the Labor Law it should be
enforceable under Section 1272 of the Penal Law, which, as I have
recommended, should be transferred to the Labor Law as Section
199-d,

Recommendations: transfer Penal Law §952 to Labor Law as new

section 199-c¢.

Any person or employer of labor, and any person of any cor-
poration on behalf of such corporation, who shall hereafter
coerce or compel any person, employee, laborer or mechanic,
to enter into an agreement, either written or verbal from such
person, employee, laboxer or mechanic, not to join or become a
member of any labor organization, as a condition of such person
securing employment, or continuing in the employment of any
such person, employer or corporation, shall be deemed guilty
of a misdemeanor.

The penalty for such misdemeanor shall be imprisonment in a
penal institution for not more than six months, or by a fine of
not more than two hundred dollars, or by both such fine and
imprisonment,

Comments by Industrial Commissioner :

Your proposal was that Section 531 of the Penal Law be trans-
ferred to the Labor Law where it should become new Section 704-a
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I recommend the repeal of this section.

As pointed out in your letter, it was declared unconsti-
tutional by the Court of Appeals in 1905 (People v. Marcus,
185 N. Y. 257), for the reason that it unduly restricted the
freedom of individuals to contract. There is no doubt that
this philosophy would not apply today. Un the other hand, this
provision which makes it a crime for an employer to coerce
employees in connection with unionization 1s unnecessary. It
is one of the several unfair lsbor practices which are listed
in Section 704 of the Labor Law and the State Labor Relations
Board has ample power to deal with unfair labor practices under
present legislation. There seems little reason to make one
unfair labor practice a crime while other unfair labor
practices are treated in the traditional manner under Section
705 of the Labor Law,

I, therefore, recommend the repeal of Penal Law Section
531.

Recommendation: repeal Penal Law §531.
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Penal Law Article 164, "Prize-Fighting and Sparring",

§81710-1716

This Article of the Penal Law céntains seven sec-
tions. §1710 provides that a person who encaces in or
encouraces a contention or fight between two or more
persons, or a ficht commonly called a ring or prize-
fight, or who engaces in a sparrinc exhibition at which
an admission fee is charaed, or who sends or publishes
a challende, or trains or assists any person in train-
ing or preparinc for such a contention, exhibition or
fight, is cuilty of a misdemeanor. This section, de-
rived from the early revised statutes, was last amended
by Laws 1900, Ch, 270, §1711 defines a "challence".
§1712 provides that a person‘who bets "upon the result

of such a fiaht or encounter" is muilty of a mis-

demeanor. People v. Solomon 296 New York 220 (1947)
held that this section is inapplicable to a prize ficht
conducted under the Walker Act (discussed infra),
§1713 provides that a person who leaves the state
with intent to elude any provision of this article or
to commit any act without the state which is pro-
hibited by;this article, or who, being a resident of
this state, does any act without the state, which
would be punishable by the provisions of this article,
if committed within the state, is cuiltv of the same
offense and subject to the same punishment, as if the
act had been committed within this state. §1714 pro-
vides that an indictment for an offense specified in
thelast section, may be tried in anv county within the
state. §1715 provides that when it is made to appear-
that there is reasonable cround to apprehend thét an
offense specified in §§l710, 1712 and 1713 is about to
be committed; a macistrate must issue his warrant for
the'airest of the person so about to offend. §l1716é

relates to witnesses' immunity.
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All of these Penal Law sections antedate by many
years the enactment of the Walker Act (Laws 1920, Ch.
9123 McKinney's Unconsolidated Laws, Title 25, Chapter 1,
"Boxing and Wrestlino", §§8901-8933). This Act ~ives |
the State Athletic Commission brbad and sweepin¢ super-
visory jurisdiction over all phases of prize-fichtinc,
providing misdemeanor sanctions for violations. The
Walker Act, in effect, renders Penal Law Article 164
obsolete. For example, §8907 requires all corporations,
referees, judaes, matchmakers, timekeepers, corporétion
treasurers, box office employees, ticket takers, doormen,
ushers, professional boxers, professional Wrestlérs,
their manacers, trainefs,'seconds, announcers, and
special policemen to obtain a license from the State
Athletic Commission. No boxinc, sparring or‘wrestling
match or exhibition may be held unless such persons shall
havé first procured a license from the commission.

§8916 provides that a violation of any provision of the
Walker Act subjects the offender toba civil penalty

not exceedina $5,000,00, §8931 provides that the pro-
visions of this Act "shall not be construed to apply to
any sparring, boxing or wrestling contest or exhibition
conducted under the supefvision or the_control of the
New York State hational cuard or naval militia where all
of the contestants are members of the active militias
nor to any such contest or exhibition where the contest-
ants are all amateurs". §8937 provides that Penal Law
§1710 shall not apply to any boxiné exhibition conducted
pursuant to the Walker Act, nor to an amateur boxina
exhibition. §8933 provides that any non-amateur box{ho
exhibition conducted without a license shall constitute

a misdemeanor,

Recommendation: repeal Penal Law Article 164. The State

Athletic Commission has no objection to this proposal.
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Penal Law Article 176, "Quarantine," §£1960-1964.

This Article of the Penal Law contains five sections:

§1960 A master of a vessel subject to quarantine or
visitation by the health officer, arriving in the
port of New York, who refuses or omits:

1. To proceed to and anchor his vessel at the
place assigned for quarantine, at the time of his
arrival; or,

2. To submit his vessel, cargo and passengers,
to the examination of the health officer, and to
furnish all necessary information to enable that
officer to determine the length of quarantine
and other regulations to which they ought respec-
tively to be subject; or,

3. To remain with his vessel at quarantine
during the period assigned for her quarantine,
and while at quarantine to comply with the
directions and regulations prescribed by law,
and with such as any of the officers of health,
by virtue of the authority given to them by
law, shall prescribe in relation to his vessel,
his cargo, himself, his passengers or crew,

Is punishable by imprisonment not exceeding one
year, or by a fine not exceeding two thousand
dollars, or both,

51961 A master of a vesselyhailed by a pilot, who:

l. Gives false information to such pilot,
relative to the condition of his vessel, crew
or passengers, or the health of the place or
places from whence he came, or refuses to give
such information as shall be lawfully required;
or, ‘ ~

2. Lands any person from his vessel, or
permits any person, except a pilot, to come
on board of his vessel, or unlades or trans-
ships any portion of his cargo, before his
vessel has been visited and examined by the
health officers; or,

3. Approaches with his vessel nearer the
city of New York than the place of quarantine
to which he may be directed, :

Is punishable by imprisonment not exceeding
one year, or by a fine not exceeding two
thousand dollars, or by both,

§1962 A person, who, being on board any vessel at the
time of her arrival at the port of New York,
lands from such vessel, or unlades, or trans-
ships or assists in unlading or transshipping
any portion of her cargo, before such vessel has
been visited and examined by the health officers,
is punishable by imprisonment not exceeding one
year, or by a fine not exceeding two thousand
dollars, or both,
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§1963 A person who goes on board of, or has any com-
munication or intercourse with any vessel at
quarantine, or with any of the crew or passengers
of such vessel, without the permission of the
health officer, and every person who, without
such authority, enters the quarantine grounds
or anchorage, is punishable by imprisonment
not exceeding one year, or by a fine not
exceeding two thousand dollars, or boths and in
addition thereto he may be detained at quaran-
tine so long as the health officer directs, not
exceeding twenty days. And in case such person
shall be taken sick of any infectious, contagious
or pestilential disease, during such twenty days,
he may be detained at the marine hospital, for
such further time as the health officer directs.

§1964 A person who, having been lawfully ordered by
a health officer to be detained in quarantine,
and not having been discharged, leaves .the
quarantine grounds or anchorage, or wilfully
violates any quarantine law or regulation, is
guilty of a misdemeanor. ‘

The New York State Department of Health wrote the
following comment on the staff's initial recommendation
to transfer this Article to the Public Health Law:

. Since the provisions of the above sections
appear to relate only to the Port of New York,
there would seem to be no reason for transferring
them to the Public Health Law which has statewide
application, It would seem more logical to have
those sections incorporated in the New York City
Health Code, if it is determined that they should
not remain in the Penal Law,

The New York City Commissioner of Health wrote the
following:

Our records do not disclose a single instance
in the past 20 years where it was necessary for the
Department to invoke the provisions of the Penal
Law in question. In point of fact the Federal
Government has assumed and now exercises quarantine
jurisdiction over vessels entering the port of
New York., This function is performed by the
United States Public Health Service of the Depart-
ment of Health, Education, and Welfare which
operates under a detailed set of regulations
promulgated under the authority of 42 U.S.C. 216,
et seq.. These regulations are contained in
Title 42 Subchapter F of the Code of Federal
Regulations. ‘

- In actual practice our staff of epidemiolo-
gists works in close cooperation with the quaran-
tine officer of the Public Health Service whenever
the occasion arises, but the basic legal authority
under which this work is carried out are the afore-
mentioned Federal statutes and regulations.

Additionally, under Section 556-4,0 and 556-5,0
of the Administrative Code of the City of New York,
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this Department is already vested with sufficient
authority to inspect and quarantine vessels entering
the port of New York.

Under these circumstances we do not deem it
necessary to incorporate the quarantine sections
of the Penal Law into the New York City Health
Code nor do we, insofar as the interests of this
Department are concerned, have objection to their
outright repeal.

Recommendations xrepeal Penal Law Article 176.




§2320

§2321

¢ ’

Penal Law Article 7204, "Taxes" §§2320-7322.

reads as follows:

An appraiser appointed by virtue of the taxable
transfers law, who takes any fee or reward from an
executor, administrator, trustee, lecatee, next of
kin, or heir of any decedent, or from any other person
liable to .pay such tax, or any portion thereof, 1is
auilty of a misdemeanor.

This section was added by Laws 1893, Ch, €92, The
Department of Taxation and Finance commented as follows:

Section 2320 provides that an appraiser under the
Taxable Transfers Law who takes any fee or reward from
an estate, fiduciary or beneficiary, or from any person
liable for payment of the tax, is ouilty of a misdemean-
or. This section is obsolete by virtue of its refer-
ence to the "Taxable Transfers Law", Since September
1, 1930, the death tax imposed by this law has been
the estate tax imposed by Article 10-c of the Tax Law.
This section may also be deficient in its reference to
appointed appraisers, since this micht be construed
to preclude application to county treasurers who serve

"as estate tax appraisers ex-officioy see Tax Law sec:

tions 7249-u and 730 (1). Furthermore, in most cases
the offense defined in section 2320 would also con-
stitute an acceptance of a bribe under section 372

of the Penal Law, althouch the latter requires an aaree-
ment or understandina that the recipient’s official
action will be influenced. Accordinnly, T doubt the
need for any re~enactment of section 73720 even if it
were revised to refer to any person actinc as appraiser
for the purposes of Article 10-c of the Tax Law, How-
ever, if such re-enactment into the Tax Law is deemed
advisable, T believe it should be in section ?49-u.

Recommendation: repeal Penal Law §23720.

reads as follows:

A person, who, in makina any statement, oral or
written, which is required or authorized by law to be
made as the basis of imposinc any tax or assessment,
or of an application to reduce any tax or assessment,
wilfully makes, as to any material matter, any state-
ment which he knows to be false, is cuilty of a mis-
demeanor,

This section is derived from the early Revised Statutes.
The Department -of Taxation and Finance commented as
followss

It seems clear that this would apply, not only to
the various taxes imposed by the Tax Law, but also
to numerous others, such as real property taxes ~overn-
ed by the Real Property Tax Law, taxes imposed by the
Pari-Mutuel Revenue Law and local nonproperty taxes
imposed both by the city of New York and by various
other cities and counties pursuant to Chapter 778
of the Laws of 1947 as amended. ~
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Most articles of the Tax Law contain their own
‘penalties for false statements or false returnss see
section ?l?%corporate franchise tax), section 249-v
(estate tax) and sections 376, 681 and 699, added by
Chapter 1011 of the Laws of 1962 (all dealinc with the
personal income tax). Accordin-ly, T do not believe
there is any need for re-enactinc into the Tax Law the
provisions of section 2321 of the Penal Law, Tf vour
Commission believes that some over-all provision should
be re~enacted, T am inclined to believe it should be
continued in the new Penal Law so that it will apply
to all taxes, state and local, no matter under what
statutes they may be imposed.

Recommendation: defer consideration of Penal Law §72371

until the Commission formulates a provision comparable

to Model Penal Code §741.3, "Unsworn Falsificaticn to

Authorities".

reads as foilows:

Any person, firm. corporation, oxr azsoacilation,
or araent or employee thereof, who maile or delivers or
caugss to be mailed or deliverzd, any notice; circular,
pamphlet, card, hardbill, printed or writtern notice of
any kind other than that which igc authorizesd or re-
quired by law with a statement of monays due the state
of New York or any political subdivision therecf., or
with a tax bill or notification of a tax t> be assessed
or levied by the state of New York oxr any political
subdivision thereof, is ocuilty of a micsdemeancr.

This section was added by Laws 1948, Ch, 620. The

Department of Taxation and Finance commented as follows:

Section 723772 of the Penal Law penalizes the send-
ino of advertisino and propacanda material with any tax
bill, state or local. Like section 2321, this applies
to s0 many different taxes that T believe it should be
retained in the Penal Law rather than re-enacted in all
the statutes which authorize our various state and local
taxes. T[f any re-enactment were to be included in the
Tax Law, I believe it should be a new section 5, where
it would come under the "Miscellaneous" provisions of
Article 1,

Recommendation:

s HEASC s

P

Article 1 as new section 5.
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