New York State Commission on Revision of

Penal Law and Criminal Code

STAFF MEMORANDUM

Penal Law Article 112, "Insurance," £§51190-1204.

§1190: "Any applicant, officer, agent, solicitor,
examining physician, surgeon or other person,
who knowingly or wilfully makes any false or
fraudulent statements or representations in
or with reference to any application for
membership or reinstatement .or any other
documentary or other proof for the purpose
of obtaining or reinstating membership in
or benefit from any fraternal beneficiary
society, order or association, any corpora-
tion, association or society transacting the
business of life or casualty insurance or
both, upon the co-operative or assessment
plan, or a corporation for the insurance of
domestic animals, is guilty of a misdemeanor."

Note: Insurance Law 5149 relates generally to represazntations

by the insured, g.g., subdivision 2 reads: "No misrepresenta-
tion shall avoid any contract of insurance or defeat recovery
thereunder unless such misrepresentation was material, No mis-
representation shall be deemed material unless knowledge by the
insurer of the facts misrepresented would have led to a refusal
by the insurer to make such contract." Penal Law 51190 does

not require materiality.

Recommendation: transfer Penal Law 51190 to Insurance Law as

new section 149-3,

£1191: "Any life insurance corporation or corporation
transacting the business of life insurance on the
co-operative or assessment plan doing business in
this state, or any officer or agent thereof, who :
1. Makes any discrimination in favor of indi-
viduals of the same class or of the same expectation
of life either in the amount of the premium charged
or in any return of premiums, dividends or other
advantages; or, ; , =
2. Makes any contract for insurance or agreement
as to such contract other than that which is plainly
expressed in the policy issued; or, L
3. Pays or allows, or offers to pay or allow as
an inducement to any person to insure, any rebate o
premium, or any special favor or advantage whateve:
in the dividends to accrue thereon or any inducement
whatever not specified in the policy; or, .
4. Makes any distinction or discrimination etween
white persons and colored persons, wholly or partially
of African descent, as to the premiums or rates
charged for policies upon the lives of such persons
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or in any other manner whatever; or demands or
requires a greater premium from such colored persons
than is at that time required by such company from
white persons of the same age, sex, general condition
of health and prospect of longev1ty, or makes or
requires any rebate, diminution or discount upon the
amount to be paid-on such policy in case of the death
of such colored persons insured, or inserts in the
policy any condition, or makes any stipulation
whereby such person insured shall bind himself, or
his heirs, executors, administrators and asigns to
accept any sum less than the full value or amount of
such policy in case of a claim accruing thereon by
reason of the death of such person insured, other
than such as are imposed upon white persons in
similar cases, 1s guilty of a misdemeanor. Nothing
in this section shall be construed to require any
corporation doing business under articles nine-b - or
fourteen” of the insurance law; which limits and
confines its business or mem~ersh1p to the members of
a secret or fraternal order or body, to insure or
accept any individual who is not a member of such
secret or fraternal order or body, (Subd, 4 am, L.
1940 ch, 435, in effect April 13.

Note: Discriminative practices in the sale of insurance because

of race, creed or religion are covered in Insurance Law 540(10).
And Insurance Law 55 provides that a violation of any provision
of this chapter, unless the same constitutes a felony, shall be
a misdemeanor. Discrimination and rebating prohibitions are
contained in Insurance Law 535188 and 209,

Recommendation: transfer Penal Law $1191 to Insurance Law as

new section 40-a,.

§1192: "Any person acting as agent, subwagent or
broker of a life insurance corporation doing
business in this state, except as agent
soliciting.or procuring applications for
industrial life insurance solely, who
solicits or procures applications for insur-
ance without first procuring a certificate
of authority from the superintendent of
insurance, is guilty of a misdemeanor."

Note: Insurance Law §5110-111 prohibit any person from acting

as an insurance agent or broker without a license., Both sections

carry misdemeanor sanctions for a violation, and both set forth

detailed exceptions.

Recommendation : repeal Penal Law 51192. (See Penal Law 51198,

infra. )

31194: ' "Any agent, shipper or other person,
' representing or acting for a marine




-3-

insurance corporation doing business in
this state who:

1. Charges or receives, directly or
indirectly from any person for insurance
of any property in transit upon the canals
of the state, any greater sum than the
regular rates of premium fixed by the
corporation for the insurance of such
property; or,

2. Demands or receives upon any policy
of insurance issued upon any such propexiy,
for the business of obtaining such insur-
ance, a sum of money, as compensation or
remuneration by way of salary, commission
or in any other capacity, which includes
any case, over fifteen per centum of the
premium,

Is guilty of a misdemeanoxr,"

Note: Insurance Law 5128 relates generally to marine insurance.
Section 129 requires that an insurance broker's right to com-
pensation, other than commissions deductible from premiums, be
in writing. The historical note in McKinney's Insurance Law
indicates that 5129 is based upon former 5169(2), which was
restricted to marine insurance contracts.

Recommendation: transfer Penal Law 51194 to Insurance Law

as new section 129-a.

§1195: "Any officer or agent of a corporation
organized for the insurance of domestic
animals who:

1. Refuses to make any report or
paform any duty required by law; or,

2. Intentionally makes any false or
fraudulent statement or report,

Is guilty of a misdemeanor punishable
by a fine of not less than one hundred or
more than five hundred dollars."

Note: Insurance Law 46(11) lists animal insurance as among
the kinds of insurance which may be authorized in this state,
and 55311(1) (a), 316(1) provide that stock and mutual casualty
insurance and surety companies may do this kind of insurance
business,

Recommendation: transfer Penal Law 51195 to Insurance Law as

new section 316-~a.

531196: "Any officer, manager, director or
agent of a casualty insurance corporation
upon the co-operative or assessment plan,
organized under the laws of this state,
who transfers itsrisks or asseds or any
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part thereof to or reinsures its risks
or any part thereof, in any insurance
corporation or association of another
state or country which is not, at the
time of such transfer or reinsurance
authorized by law to do insurance
business in this state, is guilty of

a misdemeanor."

Note: Insurance Law §77 provides when an insurer is authorizedto
do an insurance business in this state, it meyzreinsure its risks
and policy liabilities in another insurer.

Recomménaation: transfer Penal Law 51196 to Insurance Law as

‘new séction 77-a,

§1196-a: "Any officer or director of a life or
casualty insurance corporation upon the
co-operative or assessment plan or of a
fraternal beneficiary society, order or
association, who shall sell his position
as such officer or director for any money
or valuable consideration, or who shall
accept or receive, directly or indirectly,
any money or valuable consideration for
his resignation as such officer or
director, shall be guilty of a felony if
the money or valuable consideration
accepted or received for the sale or
resignation of such position as officer
or director shall be more than five
hundred dollars, and, if a less amount,
shall be guilty of a misdemeanor.
(Renumbered from 5670 and transferred
by L. 1940 ch, 112, in effect Mar, 7;
cf. 3661,)"

Note: Insurance Law 578 relates generally to directors and
officers, e.g., it provides, inter alia, that no director or
officer of an insurer doing business in.this state shall
receive, in addition to his fixed salary or compénsation, any
money or valuable thing for negotiating or aiding in any
purchase or sale of property or loan, made by such insurer.

Recommendation: transfer Penal Law 51196-a to Insurance Law

as new section 78-a.

31197 : "Any officer, agent or representative
of a corporation, association, or society
- doing a life or casualty insurance business

or both, upon the co-operative or assessment
plan, who:

1, Neglects or refuses to perform any
duty required of him by law; or

2, Intentionally makes any false or
fraudulent statement or report; or,
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3. Refuses to permit the superin-
tendent of insurance or any examiner
duly authorized by him for the purpose,
to make an examination of the condition
and business, books, papers and vouchers
of any such corporation, association or
socliety; or,

4, Thirty days after any such cor-
poration has been notified by the ‘
superintendent of insurance to designate
some person residing in the same city,
village or town where the principal
business office within the state of
such corporation is located, as a
person upon whom service of legal
process and papers may be made, as
provided by law, collects any money or
issues any certificate in carrying on
such business, during the failure of
such corporation to designate such -
person; or,

5, Being within this state the
agent or representative of any such
corporation, association or society,
which has neglected or refused to
comply with any duty imposed upon it
by law, or which has failed or neg-
lected to procure from the superinten-
dent of insurance the certificate of
authority to transact business within
this state, as provided by law, acts
as such agent, during such period of
default,

Is guilty of a misdemeanor."

Note: The organization, licensing and corporate procedure of
insurers are set forth in Article IV of the Insurance Law.

Some of the powers of the Superintendent of Insurance are set
forth in Article III. Subdivisions 1 and 2 of Penal Law §1197
are perhaps duplicated by Insurence Law 55 ("Every violation of
any provision of this‘chapter‘shall...be a misdemeanor").
Subdivision 3 is duplicated soméwhat by Insurance Law $§24(3)
(failure to produce any books, papers or records is a misdew
meanor). Subdivision 4 concerns service of process, Insurance
Law 3§59, 59-a contain a comprehensive plan for the service of
process on the Superihtendent. Subdivision 5 relates to agenté
and representatives., This subject is dealt with at length in
Insurance Law Article VI, "Agents, Brokers and Adjusters."

Recommendation: transfer Penal Law 1197 to Insurance Law as

new section &8,
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- §1197-a: "Every director of an insurance
' corporation who3:

1. In case of the fraudulent
insolvency of such corporation, shall
have participated in such fraud; or,

2, Wilfully does any act as such
director which is expressly forbidden
by statute, or w1lfully omits to perform
any duty imposed upon him as- such
director by statute,

Is guilty of a misdemeanor, if no
other punishment is prescribed there-
for by laws

The 1nsolvency of an insurance
corporation is deemed fraudulent unless
its affairs appear upon investigation
to have been administered fairly,
legally and with the same care and
diligence that agents rece1v1ng a
compensation for their services are
bound, by law, to observe. (Added "
L. 1939 ch. 185, in effect April 1.)"

Note: This section was added by Laws 1939, Ch, 185, §7, and is
patterned after Penal Law [297.

Recommendation: transfer Penal Law 51197-a to Insurance Law as

new section 69,

51198: "Any agent of a fire or marine insur-
ance corporation, incorporated by or
existing under the government.or laws
of another country than the United
States, and doing business in this
state, who issues any new policy of
insurance after having been notified
by the superintendent of insurance
that the certificate of such corporation
to do business within this state has
been revoked, is guilty of a misdemeanor."

Note: Insurance Law §112 prohibits a person from acting for or
aiding unlicensed or unauthorized insurers. A violation of this
section constitutes a misdemeanor under Insurance Law 35.

Recommendation: repeal Penal Law §1198. (See Penal Law 31192,

supra, )

£1199 ¢ "Any person acting for himself or for
others, who solicits or procures, or
aids in the solicitation or procurement
of policies or certificates of insurance
from, or adjusts losses or in any manner
aids the transaction of any business for,
any foreign insurance corporation, which
has not executed and filed in the office
of the superintendent of insurance, a
written appointment of the superintendent
to be the true and lawful attorney of such
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corporation in and for this state,

upon whom all lawful process in any

action or promeding against the

corporation may be served, is guilty

of a misdemeanor."
Note: Insurance Law 559 provides that no insurer shall be
authorized to do insurance business in this state unless there
is filed a power of attbrney appointing the Superintendent to

receive process, And 5112 prohibits a person from acting for

or aiding unauthorized insurers. (See Insurance Law 35, supra. )

Recommendation: repeal Penal Law 31199.

§1200: "Any person knowingly receiving any
rebate or allowance or deduction from
any premium, or any valuable thing,
special favor or advantage whatever,
as an inducement to take any policy
of life insurance, not specified in
the policy is guilty of a misd:imeanor.

In any criminal proceeding before
any court, magilstrate or grand jury
for a violation of any of the provi-
sions of this section, the court,
magistrate or grand jury may confer
immunity in accordance with the
provisions of section two thousand
four hundred forty-seven of this

chapter."
Note: Penal Law §1191, supra, prohibits the payment of rebates

by certain insurers. Penal Law 51200 prohibits the receipt of
rebates by any person taking a policy of life insurance. Insur-
ance Law §188 prohibits both the payment and receipt of iebates.
See Insurance Law §5 and $25 (immunity provision).

Recommendation: transfer Penal Law 51200 to Insurance Law as

new section 40-b.

31201 "A pason who, with intent to defraud
or prejudice the insurer thereof,
wilfully burns, or in any manner injures
or destroys property not included or
described in section fifteen hundred and
six, which is insured at the time against
loss or damage by fire or by any other
casualty, under such circumstances that
the offense is not arson in any of its
degrees, is punishable by imprisonment
for not more than five years, or by a
fine of not more than five hundred
dallars, or by both such fine and
imprisonment."

Note: The staff makes no recommendation to transfer this sectio
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since the acts proscribed will be dealt with in a revised

Penal Law.

§1202: "A person who knowing it to be such:
1. Presents, or causes to be preée-
sented, a false or fraudulent claim, or
any proof in support of such a claim,

for the payment of a loss upon a
contract of insurance; or,

2. Prepares, makes or subscribes a
false or fraudulent account, certificate,
affidavit or proof of loss, or other
decument or writing, with intent that
the same may be presented or used in
support of such a claim,

Is punishable by imprisonment for net
more than five years, or by a fine of
not more than five hundred dollars, or
by both such fine and imprisonment,”

Note: The staff makes no recommendation to transfer this

section since the acts proscribed will be dealt with in a

revised Penal Law.

51203 "Any insurance corporation, or any officer,
director or agent thereof who shall issue or
circulate or cause or permit to be issued or.
circulated in this state any illustration,
circular or statement indicating that such
corporation can transact in this state any
business of a character other than that
which it is authorized to transact under
the certificate of authority issued to it
by the superintendent of insurance, shall
be guilty of a misdemeanor, and the superin-
tendent of insurance shall revoke the
certificate of authority of the corporation
or agent on a conviction for so offending."

Note: This section was added by Laws 1913, Ch, 483. Insurance
Law 55126, 127; and 211 relate generally to advertising and mis-
leading statements,

Recommendation: transfer Penal Law 51203 to Insurance Law as

new section 40-c.

81204 : "Any person who wilfully and knowingly
makes, circulates or transmits to another
or others any statement, or rumor, written,
printed or by word of mouth, which is }
untrue in fact and is directly or by infer-
ence derogatory to the financial condition
or affects the solvency or financial
standing of any insurance corporation or

- other insurer doing business in this
state, or who knowingly counsels, aids,
procures, or induces another to start, =
transmit or circulate any such statement
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or rumor, is guilty of a misdemeanor
punishable by a fine of not more than
oné thousand dollars or by imprisonment
for not more than ore year, or both."
Note: This section was added by Laws 1933, Ch. 254. (See

Insurance Law 5127, 211.)

Recommendation: transfer Penal Law §1204 to Insurance Law as

new section 40-d.

July 5, 1962
PIMcQ/1c




