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• 
The Chairman ca!led upon Peter Preiser to summarize his study

on the present sentencing Strdcture in New York. A re of this survey

• was dlstrlbuted 1o the Commission:members be{ore the me_tlng, Mr.
" 

Preiser discussed the felony-misdemeanorlsystem of classification,- 
"

Sentences autkrized by statuteand the calculation of terms of im- .
' 

prisonmeht.- 'He. noted that other"mattersrelevent to the present sys-

"son.tem,-e . g.,." probation, parole,.pri facilities)> etc. will be analyzed- '

.... in-another-/report, 
'Mr, 

Preiser said that he intend to re.vl_w the ....

t ons e
" 

>sentencing .pl-an inother jurisdic " 
- 

"
• .. " • LL

- . He f her, stated I

. published "by the Natioha! Counci! on Crime I

and Delinquency.- Prof.- . ler noted that the penal. law work. of this ,-

/. cOUncil appears to be.- d,'- He suggested hat Mr, Preiser include-.-

- " i" "-s 
" 

p, < n nz reports stiJdy oflthe ¥outhfu'l: of£ender the, robiem of 
'

"
--' -.collateral.disability resultingfrom-a convictlon. : ..... •

.... > " > '.--- <The Commission agreed ..%hat these staff re fScthal in "

% approach.,, should be. •published for:the islature -and-the opublic,-

- " this:whoie bodyiOf< ..... "-

f

the: " • mus_ dec!.de either tO r €, fy.

- " :the.'@resent schemevle .t.-baslcall nged, or -:to make/a "

• radical+

set!a tentative

:the Cay Ouii o{"the

:zon on--the sentence struc t e, Whfch Wou



in summary form or.in bili- form, could"be - attached the published :- : ::/

.. c ue of the present-structure. - •
L "- , • ÷f

.... - -: " id :that..the Commlss!on will meet in the fall

;-with Oorrec%ioh:Commissioner McGinnis andParole.Chairman Oswald, so

that the.-. oommlssion-members" ' '' " " : " • 
'"
•may famll-larize themselves• " " 

' " 

::with 
" - '"prison 

- :ifacii_.:---

it.xes and parole pracixce. : -Yhe Chairman- suggested that.__iS mee%in $f,

-at olflg Sing St°ate-Priion. Prof,;Wechsler:isaid that ii WoUid;be i.

en!ightening-!for.the..CommissiOn toobserve an actual parole hearing.

:i! i, -.. He aiSoi:/O edi-% a± : of.f .:have;a. grea .deal to::say reg g

, 
;-- 

. 
" 

>.- - he :; 
-•

Mr;..-Bentley iexp .v.lew that a 
•study:- 

-

L : • :-:"Ofi PrisOh ie•s exceedS the 
.... "

.Of -the Commi.gsion?. ::-The :•-•!

7.'- 
-1- " "

-;: : .'-.-..... ÷

New- YO rk ., ;--the,; €ourt c:an; de,t'e rmine:: the- e x-tenneCo f ';the. -s e n tence .-, ql

" ; ."'±o.iimpOse"more n a locall.jail"- % rm .h -should, no% name



-Apar %:£-rom ihe .death:
" 

,-: the severe s% sentence envfsaged is e.n '.

if , nteh ing sche :he )€ nti U 'i<was drawn £ Om
" .... 

: This-. se 
n e.-years%0 . c me:,, o d r : .

• -- -, s ve:,s.tudies: Of wha :ac%ual-!y happens. n pra¢% ce? in th:_ ,-best,.

. .. ] :-2?'2 . : , --

<



_ systems, evenwhen.longermaxima a Je Been used. Thls senteh¢lng

structure, however,. had to-be, sUppl i.byLwhat is Called-"extend@d 
•

- terms" (Sec]tioh 6.07), e. g.,.,on-a s-econd, degree conv!ctlon'-;he court-" 
- 

. ..... . % 

may !mpose a minimum of.five years ratheg %han .:three

- : i,:. - .i-up to twen%y years-.in contrast.to bu ten..- The,:Oode- prO hat-. -- '

" 
.theuse0far; extehded-:term'sh0Uld not ln..:an¥, case:-be mand .on ,. .... .

- 
' the-court.: Section 7;03 sets forth- 'thecrltJrxa'" • 

.... 
forthe.use" " of- ;his .

s . i. 
..... 

" " s-that -the:_ degendan iis a persistent of- .-
anctlon• .:" lf. the 

.-.c°urt--. 
:-.-:,find 

:. 
. ....

.:fender , .a.:pro essi0nal ril -or-a<d • mentally .PersoD. -.

e :ion of the

pUbliC or that he £s a: muitiple hos@ criminality was so exten-

" sive

asked whether thereiS a con - iona.±. rlgn to.a ury..trial on a con-:. -.... 
s-i-U 

:"

i, . .... teslted multiple offender ififormation :I PenalLaW .,§1943). Mr. Preiser

said ght, g a :stud), 
:

e slon;, teg ,. (i9"5)mad b the :Law- Revisioh C0r " ..... ..... Doc. 9 '-No. 65 ( ,) ; .:

L, R. C:. Re )rts,.19 , p ges

.. Section 7;03 also:sets ou -minimal di%ions that mist be established
: i i [i.(::i " w" :

.... before an extended. term Is.!mpo.sed::-:thlS .is a uard.against

• ..- possibly abusive findings. H;e also , out-that the Code c0ntains

.
:: " no restrictions on the powe'r .to sum the exeCution]of ,sen"•-

. t

- " : tence, exce £0=. mOrder.. ( cti fi 6, ::i ::;<

" JUdge.Halperb said hat. he would .like to see a .staff study

/

. t

t-aws a 
" 

verdict is re on the.question: previous convictions.• Ui

The-Code Calls foraicourt determingtign:0f:.:this ssue. Judge Halpern<:-
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segregating the varlous:problems :reli ted:tO+sentencing. He said lhat

under the Model Penal Code there is very!ittle room for-the indiViduali-

zation of+ sentencing by the judge ,/' It is,+ he;continued, far more mini-

mal han our:.preseDt system° The Chairman pointed+out hat:under

Se :<;ii :06..the -c-ourt the" i -

" 
? :.minimUm; i+Prof-°I Welcbgi er no d- area.,

with:room asonable di-sagreement On'the issue Accordrngl,r, he

• : : O£ficiat:braft;!+page 98)was
+:+ 

: +t aP-prdved+. 
' ....... 

Insti rc , the . court +would be ........ empoi 'ered..

+A-;.

• %o:se+t--.g;hor ?maxima statutory:'Iimi :,i.In-:the Case of

fizst: degree: felonies+-, +where-i.the fixed max- mum + s .l fei ihe- court

+woul 
+Uhdi 

: h'e. Alterrste o+.frX+the'maxrmumat not .....

-+ + 
+- + mo e: thah; ,Ne :life lm ;, : The Chairman

+su( sited. %ha@ the cOmmi.sslofi co' at a latter date whether to+.

-!.-- -choo . .:embod.ied.:in.:Sec io ithe :Alternate ;":.He sa

+ +: .... _ .... that Mr+,+Pre+iser wili:+:c e:-his+ +sentencing" tudy+, concludmng++wmth++ .......



.... %

"\

this meeting be

and Oswald.
\

.. . - Prof. Wechsler Suggested.tha% %he Commissidn-frame for:public: discussion

.::: 
' 

the - ques don-i 1ShOu td.:€ apli{ali. pub i.shme n :ibe 'i re-!:aine d ; i imite d, e xtended; -

-:-..-i--Or abolished in:the!"Sta%e .5%e

retention of %he deathipenaitj.,.:'..:Thechai man::isa:{d- {hat PrOf. B, .- .... ..• .'





. 
..... .... 

.... 
, :!!i: 
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• - . ' 3:00 P, .... M. The Chairman calledf or
:i 

'a d s,cus on 
< 

of the--excisiofi and.:::,

re!oCation: p."o.jec%:] Judge Halpern no±ed that:-there is:a-certain. :

-.., : in having, of£enses:contained in.the< Pena! Law:: " " :

:
' 

: th i S e*.{.fe _. s. dul:ledb# having the:,.€ ime .in Some otS.e cha -bf the

Con-sO]-idatdd, Laws.-. He .said @ha% he :has "- .ne.ver been an.:-en usias%{c:--' .1 
"

-":-. -.- .-.. supporter o£-. .... .. le exc{sion and.relocatzon' 
' " ; - 

project." 
.... - 

T"°.he. Oommzss.lon::=;-", 
"

, .... '- he-continued, : s not:draft{Hg, a.-Mode!Penal Code :and . h r foreaoes not -

- ..... have %obe:br!{ f.." He:suggested. that. serious off4mses isho!
-ic- " 

dealt

:- : in .the.-Pen.a!. La, v,: r.,.= '! QOi.l:i-an ::iSaid tha±:::- h-e re 
:are 

-about 20- : .. 
'.

:< -::.: . L -e.i0n:yi .p:-r:oi:s 
-On 

s-" 0ut si e:: h:e i enat- :.Law,-,-JuaO ..Ha! pe:r -:saSd: tha the se-.

evaluated-. ,. I

' 
Wec-h

-ler. 
Sa:i-d".%h : th hSU:id::be :S:o e re%-hu{f :-•Sb:>as":t-0

'- 
--- ; -

..... -.. 
' 

-- enal. sect ons .zn a r: .area(than Wher.e(:t are-. now de' )sit i He- .:/

::L _< ...suggested.--- ha-%...ai: . e:lony.!:Shoh!d>no% _ .. he- Pena!..Law .if . :

!:<-:, 
--":. 

: " ' 
,:Ne 9 : no:tes :hat--:- pen a ! .:.prov s z ons are . nc re d. b Iy dl s-.. , :

:. ,...::- - pe rse dA. ini "S-±a%u e v :i'Ome::s o :_ ktb:i s: re le an :-C 6mme t::-: 
' 

-:

:-,i,, <- .-by he. Wzscons%n penal :code re-v sers:' ',!I :.requ res no argUmen%,:to:• -. .... ,.

' 
:.::-'/: ' : laws;]-:::.however :much:.-i, the: . ma¥ Js%andJ in ne:edi!of . •

__:-.: ). :---..revision,- are:: ndt g..profidr s.ubjec%i fdr:a.:p oject 'iike- %he-one :-::
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9 -

• 
unde:r-> c on side failon° Not On!

- 
.. . w.ou!d"it requir i:an Unconscionable -amount

:- - of :% me,: i% would require intimate knowiedge, of %he detaiis of more

" 
. n0% propose- excision bill% to theLe-gisla%ure :until the. revised Penal

• , 
. 

..... - --"7 : L < . .:..

" '. LaW is Prepared. He noted"tha% thegec
-nt 

civil ;prac%ice Ad%: revfsion '
• , _ , ] ,
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- i -C Vo rSn 4s:d murde +Said that .

++ " rom.the district attorney's viewpoint, -a sin(ile, degree ofmurder- 
"

• + 
" 

:wOuldnecessitate a trial in

Y

ever# c.a.se.since the .or would be

rec Ommend a -lesser plea. fWi%hout-tapital PUn shment ,+ <he

" 
- ..... ,+ k+-..: - :i::<:.- .+:

- - a diin- some 
:en-states

. Prof observed ,that.. we are dealing
++

..: -.- . .with a murder-manslaughter di tin:ction.ahd. . ther fore ;the plrosecu on
" + 

.-

- .... doest:have scope for lesser-plea.:idi-sposi%iions+i .Mr,:+Conway-replied that--

- . +..A:-. %he i-pSyChoiogicai reaction o f"the;.;phblicii O- he- reductionOof a.mLrder . 
" .....

i-]-+-; :charge to mansla{gh%er 
- 

+ +"+ 
.... 

+- 
" 

]-

....... .-• .The:Chairman:.:-suggested-that .:i-f';capita-lt:pdnishment were"abolish-

.... ..;. ' 
': 

:-: e'-couldi-be.deV s .+ .bppropria%e Criteria,

_ 
% .++ , ( . ;. , 

+ .... , . +. ;, :.:<:2-$/ ++" 
"+ 

"-? +'+ + - i?

:. ;: .:< -tau%ho#izin( the Court-to ' )se;eithe-r-:a £ixed"'-i+f:fel- s&ntence or an in-

det.e rmfna:t ,i::se6tenc:e ofj,, PrOf.:_ Wechsler.. + 
"
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-

+ . ++_ : +:] < ++ +• -+ i - " +"
'++i/'++7;;+.+ 

:'+first+ and..seoon+;deg+eemur+er- is uate+ +Tt:was felt that #++rl,L+;:+::
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-.. Comm_ssmon noted .i+Denzer, i:n his proPosa!,.ado a iiona+l scheme. The
.>,+ 

" -- + + :[. . f . .f 
++ " • - L ..... . • ]

that k4 r' bo±h eXtends :and :narro+{+s+('ch-i.lr. Denze S draft e pre;sent Newt+York

) ii:,:-i, +-.murder statute,' e ,-: g., felony-murder land +'!depraYi±Y murder" 
+ 

are. +ino+t ,
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/

-iS c-omm{tted r e.ckl eSSiy under circums an es{ mani:fes!%fng. x%rem% in
-: '

. d ff renCe to the value of human life. Such recklessness. and -in-

di{ference are presumed i thei
:ctor< 

is.-eng:aged in :the [commission 6f

robbery, rape, arson, bhrglary, kidnappingor-:feionious ex%ape,=: Nr:.

fJonway said that burglary itself does not inherently znvolve:danger.: .

he suggested "armed burglary.!'

The Chairman-felt iniacCo d W{ththis.:)resumptzv..'- devzce.-_- ;
: '-

He suggested formulating-the felony'murder rule in terms of• affirmative-

iy doing an act: limiting i% %o the actor Or shine-one, in prigLty With

the risk producing act. JudgekHalpe£n expressed>opposition i%0< the

-,< odel Penal Code"s roach

• because the question of extreme indifference o human lift is!a ptlicy<,.-

zs!on for the Legislature,ahd not-for a .jury. Prof.Wec-hslers-aid-. ,




