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TO: COMMISSION MEMBERS AND EX-OFFICIO MEMBERS

NEW YORK STATE TEMPORARY COMMISSION ON

REVISION OF THE PENAL LAw AND CRIMINAL CODE
FROM: BICHARD F. BARTLETT, CHAIRMAN
February 14,1964

Upbn the Commission's request, certain of the sections
of the Justification article have been re-drafted.

In view of the closeness of tHe Study Bill's timetable,
it would he appreciated if you would telephone your comments,

if any, to Mr. Denzer or Mr. Torcia no later than Wednesday,

February 19, 1964.




§45,00 Justification generally

No change fron sdpplementary material dated January

3, 1964,

§45,05 Justifiable use of«physical force»generally

No change from supplementary materlal dated January 3,
1964, except as follows.‘ | |

In subdivision 2, last line, delete "sectlon one hundred
thlrty nine of".

Subdivision has been changed to read as follOWS°

6. A person may use- phy31cal force upon another in
defending himself or a thlrd person, in defendlng property, in

re51st1ng an unlawful arrest, in making an arrest, or in pre-

‘venting an escape, as~hereafter prescribed in thiS‘article.

§45.10 Justifiable use of physical force in defense of a person
1.  Except as provided in subdivisions two and three of

this section, a person is justified in using physical force

upon another when and to the extent that he reasonably believes

it necessary to defend himself or a third‘person against such
other person s imminent use of unlawful physrcal force

2. Except as provrded in subd1v1s1on three of thls sectlon,

‘a person is justified in using deadly phy51cal'force upon :

another only when he reasonably belleves it necessary to prevent
the imminent use of unlawful deadly phy51cal force upon hlmself
or a thlrd person, or to prevent the 1mm1nent comm1551on of a

kidnapping, robbery, forcible rape or forcrble sodomy, but the

use of deadly physrcal force is not Justlflable if the actor

knows that he can avoid the necessrty of usrng such force wrth ‘

 complete safety (a) by retreatlng, except that the actor is not
required to retreat (i) if he is in hlS dwelllng and was not
the initial aggressor, or (ii) if he is a peace offlcer or a

‘ prlvate person a551st1ng hlm at hlS dlrectlon,‘and was actlng
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pursuant to section 45.30, or (b) by surrendering the possession
of property to a person asserting a claim of right thereto, or
(c) by complying wifh a demand that he abstain from performing
an act which he is otherwise not obligated to perform.

3. A person is not justified in using the physical force
prescribed by subdivision'one or two of this section: (a) if
with intent to cause physical injury or death to another and to
provide himself with ah excuse therefor, he provoked the use
of unlawful physical force by such other person; or (b) if he
was the initial aggressor, except that his use of physical force
upon another under such circumstanees is justifiable if he with-
draws from the encounter endfeffectively communicates to such
other person his intent to do se, but the latter notwithstanding
continues or threatens the use df unlawful physical fOrce; or
(c)if the physical force involved was the product of a combat

by agreement.

§45.15 Justifiable use of phy51cal force 1n defense of real
property :

A person in possesSioh or contrel of real pfoperty or a‘
person who is licenéed or privileged to be thereon is justi-
fied in u51ng phy51cal force upon another when and to the extent
that he reasonably belleves it necessary to prevent or termi-
nate such other person's criminal trespass 1nfor~upon such
real property; but he may use deadlyephysical forCe only when
he reasonably believes it necessary‘to‘prevent‘such other

person from committing arson.

- §45.20 Justifiable use of physical force in defense of
personal property

No change from supplementary material dated January

3,1954.




§45.25 Justifiable use of physical force in resisting unlawful
arrest R ;

A person is justified in using physical force to resist
an arrest which he knows is being made by a peace officer or
by a private person assisting him at his direction only when he
believes the arrest is unlawful and the arrest in fact is

unlawful.

§45.30 Justifiable use of physical force in making an arrest
and in’preventing an_escape.. e

1. 'Except as provided in subdivisions two and\thrée of
this section, a peaCe officer or a private person assisting him
at his direction, or a private person acting on his own account,
is justified in using physical force upon another when and td
the extent that he reasonably believes it necessary:

(a) to make an arrest which he reasonably believes

to be lawful, or to defend himself or a third person

against physical injury while attempting to make sqchk

arrest; or |

(b) to prevent the escape of an arrested person from

a custody which he reasonably believes to be lawful,

or to defend himself or a third person against physi-

cal injury whileAattempting to prevent any such escape.

2. A peace officer or a private person assisting him at
his direction is justified in using deadly physical force fof
a purpose specified in subdivision one of thié section only

when he reasonably believes it necessary: k

(a) to prevent the use of deadly physical force

upon himself or a third person; or

(b) to prevent the defeat of an arrest, or an

escape from custody, of a person (i) who has com-

mitted or attempted to commit a felony involving

the use gy threatened use of deadly physical forcé, or

the
(1ii) who is attempting to escape bysuse of a deadly




weapon, or (iii) who otherwise indicates that he is

likely to endénger‘Huhan life oi to‘infliét serious

physical injury iness appréhended without delays pro-

vided that nothihg COnEained in this subdivision shall

be deemed to constitdte justification for reCKléss or

criminally negligehticoﬁdUcikby such’peaCe‘dffiéer or

private person amounting‘to én offense againstkor with
respect to 1nnocent persons whom he is not seeklng to
arrest or retaln in custody. |

3. A private person actlng on his own account is justified
in usinhg deadly phy51cal force for a;purpose spe01f1ed in sub-
division one of this section only wheh he reaSbnably bélieVes it
. necessary to prevent the use of deadly physicai force upbn’him—
self or a third pefson.'

4. A reasonable belief in the lawfulness of ah arreét or
of the custody of an arrested pérson~ﬁeans a reasonable belief
in the existence:Of;factsfor Circumstantes which justify an arrest
or the custody. If the believed facts or circumstances do not
legally justify the arrest or custody,;an;erroneous though not
unreasonable belief or opinion thét‘the law is otherwise does
- not render justifiablékthe use of thsical'force to make the
arrest or to prevent an ésCape from custody. A peace officer who
has made or is making an arrest pursuant to a warrant is Justi-
fied in using the physical force‘prescribed in subdivisions‘one
and two of this section unless the warrant is invalid and is
known by the actor to be invalid. |

5.A guard or bther peace officer‘employed in a jail,prison
or correctional institution is justified in using physical'force,
including deadly physical force, when and to’the extent that he
reasonably believes it necessary to prevent the escape from such
jail,prisonAor correctional institution of a pri;oner detained
~therein under sentence.for an offense or to await trial or com-

mitment for an offense.

§45,35 Justifiable use of phy51cal force £0 prevent €8¢ape

Lntlre sectlon as- set forbh 1n supplemantary materlal dated




